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NOMINATIONS OF KEVIN J. O’CONNOR, OF 
CONNECTICUT, NOMINEE TO BE ASSOCIATE 
ATTORNEY GENERAL, DEPARTMENT OF 
JUSTICE; AND GREGORY G. KATSAS, OF 
MASSACHUSETTS, NOMINEE TO BE ASSIST- 
ANT ATTORNEY GENERAL, CIVIL DIVISION, 
DEPARTMENT OF JUSTICE 


TUESDAY, JANUARY 22, 2008 

U.S. Senate, 

Committee on the Judiciary, 

Washington, DC. 

The Committee met, pursuant to notice, at 2:02 p.m., in room 
SD-226, Dirksen Senate Office Building, Hon. Sheldon White- 
house, presiding. 

Present: Senators Cardin and Specter. 

Senator Whitehouse. The hearing will come to order. 

My name is Sheldon Whitehouse, Senator from Rhode Island. I’ll 
be chairing this hearing. 

And we have with us the Honorable John Larson, who represents 
the State of Connecticut in Congress. And I will allow the Con- 
gressman to say a few words on behalf of one of the nominees, and 
then I will make an opening statement. Then I will call the two 
nominees forward together to be sworn, to give their opening state- 
ments, and then have such questions and answers as may tran- 
spire. So, that’s what we’ll do. 

Congressman Larson, the floor is yours. 

PRESENTATION OF KEVIN J. O’CONNOR, NOMINEE TO BE AS- 
SOCIATE ATTORNEY GENERAL, DEPARTMENT OF JUSTICE, 

BY HON. JOHN B. LARSON, A U.S. REPRESENTATIVE FROM 

THE STATE OF CONNECTICUT 

Representative Larson. Thank you very much. Senator. I would 
like to say, on behalf of United States Senators Dodd and Lieber- 
man, and I take both great pride and honor in being here and get- 
ting to introduce Kevin O’Connor to this committee. 

I’m proud to introduce Kevin O’Connor. He has brought honor 
and distinction to every endeavor he’s been associated with. This 
is a proud moment for him, Kathleen, their children, and the entire 
O’Connor family, several of whom are assembled here this after- 
noon. It’s a proud moment for the State of Connecticut and, I dare- 
say, a proud moment for these United States. 

( 1 ) 
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Our local paper, the paper of record in the State of Connecticut, 
the Hartford Current, wrote of Mr. O’Connor’s nomination: “In 
Kevin O’Connor, the White House has someone whose record and 
integrity promise to help restore confidence and stability to the 
agency.” I couldn’t agree more. 

In his 5 years as United States Attorney for Connecticut, his of- 
fice successfully prosecuted numerous public officials, both Repub- 
licans and Democrats, for corruption and bribery charges. Mr. 
O’Connor has been adamant in enforcing our civil rights laws. He 
has protected our children from predators by successfully imple- 
menting the Project Safe Childhood program that combats online 
sex crimes against children. 

He has won a conviction in a Federal civil rights trial against the 
former mayor of Waterbury, Connecticut for sexually abusing two 
minor children, and he sent a clear message that racial discrimina- 
tion has no place in the State of Connecticut, or this country, with 
the prosecution of racially motivated crimes. 

Mr. O’Connor personally prosecuted a man who plead guilty to 
violating Federal civil rights laws by accosting a colleague and 
making racially derogatory comments. As U.S. Attorney, he suc- 
cessfully tried criminal cases, argued two cases before the U.S. 
Court of Appeals for the Second Circuit. He has appeared in court 
on behalf of the United States on numerous other matters. 

But he also took his job and responsibility outside of the court- 
room and onto the streets by implementing a Project Safe Neigh- 
borhoods program. He worked to reduce gun crime, because there 
is no better way to lower our crime rate than to prevent criminal 
behavior before it begins. 

I know this firsthand from working with him and seeing the level 
of commitment, understanding, the passion that he brings to his 
job and the coordinated involvement he brings to problem solving, 
things that I know serve him, and this Nation, well. 

He also took on companies in our State whom he believed were 
violating the Clean Water Act. They were found guilty of dumping 
sewage into our waterways and falsifying records. In addition to 
obtaining two of the largest criminal penalties in New England his- 
tory for their convictions, he also went further and secured commit- 
ments from the companies to clean up their acts and improve their 
environmental compliance efforts. 

Mr. O’Connor recently served with distinction as Chief of Staff 
for the Attorney General. He assumed this position during a dif- 
ficult time for the Department and the U.S. Attorney community. 
He helped maintain consistency during the transition between Act- 
ing Attorney General and Attorney General Michael Mukasey. He 
stepped up to the job by instituting a process that both helped fix 
the Department’s problems and ensured its continued integrity. 

His previous experience includes a stint as a partner in one of 
Connecticut’s largest law firms. He also enforced our Nation’s secu- 
rity laws while working for the U.S. Securities & Exchange Com- 
mission, and he teaches law at the University of Connecticut and 
George Washington University. He has been an active and involved 
member of our community, serving on boards with distinction, and 
most of all bringing his great energy and enthusiasm to all of those 
endeavors. 
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As an Associate Attorney General, I am confident that he will 
continue to enforce the Nation’s laws and continue to show the 
strong and impartial commitment to the rule of law. 

I am honored to introduce Kevin O’Connor for your consideration 
of his nomination to the position of Associate Attorney General, for 
which he is eminently qualified and, like everything else that he 
has done, will distinguish himself on hehalf of this great Nation 
that he has sworn to serve. 

I thank you for affording me the honor to introduce this out- 
standing candidate. 

Senator Whitehouse. Thank you. Congressman Larson. I appre- 
ciate that you have made the trip — quite a long trip, it seems, from 
your side of the Capitol to ours — to speak on behalf of Mr. O’Con- 
nor. I appreciate it. 

Representative Larson. Let’s hope we can continue to close that 
chasm that exists there. Thank you very much. Senator. I appre- 
ciate the opportunity. 

Senator Whitehouse. I’m very grateful to have our Ranking 
Member, the distinguished Senator from Pennsylvania, Senator 
Specter, here. 

Senator. 

Senator Specter. Well, thank you, Mr. Chairman. I wanted to 
join in welcoming Congressman Larson and thank him for his 
opening remarks. I’d welcome the nominees for key positions in the 
Department of Justice. Kevin J. O’Connor, to be Associate Attorney 
General, the number three position. I thank Senator Leahy, the 
Chairman, and you for moving ahead with these important nomi- 
nations. 

We’re trying very hard to get the Department of Justice up to 
full speed. We have lots of important work to do. The Department 
had a rugged year last year, without saying anything further. At- 
torney General Mukasey is in charge, bringing in a new team. We 
want to make an appropriate analysis here and get these people 
confirmed at the earliest possible time so that they can move ahead 
full steam. 

I am pleased to see the excellent resumes of these two nominees. 
Kevin James O’Connor, with honors from University of Notre 
Dame, high honors from Connecticut Law School, on the Law Re- 
view. Real qualifications. He clerked for a Federal judge and was 
U.S. Attorney. He worked in the Department of Justice as Asso- 
ciate Deputy Attorney General and Chief of Staff to the Attorney 
General. So, those are very fine credentials. He knows his field. A 
prosecuting attorney’s job is something that Senator Whitehouse 
and I have some — I have modest experience, he has extensive expe- 
rience. 

Senator Whitehouse. Also modest. 

Senator Specter. And I’m especially pleased to see Mr. Katsas 
has worked for Judge Becker. That’s an education all by itself. 
Judge Becker was Chief Judge of the Circuit in the Federal District 
Court from 1970 to 1982. He served on the Third Circuit until his 
untimely death 2 years ago. He was a very good friend of mine, and 
one of the great, great jurists in the history of the Federal courts. 

Mr. Katsas has a great record, Princeton cum laude and Harvard 
Law School, cum laude, executive editor of the Harvard Law Re- 
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view, and extensive experience at the Department of Justice. So, 
it’s good to move ahead with these quality nominees. I’m reserving 
judgment, gentlemen, until we hear you testify and take a close 
look at your record, but it seems to me you’re in very good shape. 

And preliminarily, let me say that I will not be here too long be- 
cause there are several hundred Pennsylvanians waiting to talk to 
me. This is January 22nd, as you may have noted on your cal- 
endar, the day of Roe v. Wade, which brings a large group to the 
steps of the Supreme Court and a large group to most Senators’ of- 
fices. 

Thank you very much. Congressman Larson, for coming over. 

Representative Larson. My pleasure. Thank you. Senator. 

Senator Whitehouse. Thank you. Congressman Larson. 

Go ahead and take your seats, gentlemen. Today the committee 
will hear from two witnesses, Kevin O’Connor, nominated to be the 
Associate Attorney General, and Gregory Katsas, nominated to be 
the Assistant Attorney General in charge of the Civil Division. 

Mr. O’Connor is currently the U.S. Attorney for the District of 
Connecticut. He has previously served as Chief of Staff to Attorney 
General Alberto Gonzales and as Associate Deputy Attorney Gen- 
eral. Prior to joining the Department of Justice, he had an impres- 
sive career in both the private and public sectors. 

The position to which Mr. O’Connor has been nominated is a 
vital one. The Associate Attorney General is the number three offi- 
cial at the Department of Justice, responsible for supervising a 
number of important offices, including the Antitrust, Civil, Civil 
Rights, and Environment & Natural Resources Divisions. 

Mr. Katsas is currently both the Acting Associate Attorney Gen- 
eral and the Principal Deputy Associate Attorney General. From 
2001 to 2006, he served as the Deputy Attorney General of the 
Civil Division, where he supervised much of the division’s appellate 
work, so he is well familiar with the workings of the very impor- 
tant division he has been nominated to. 

STATEMENT OF HON. SHELDON WHITEHOUSE, A U.S. SENATOR 
FROM THE STATE OF RHODE ISLAND 

Senator Whitehouse. Before proceeding with the witnesses’ 
opening statements, I would like to make two observations. First, 
this hearing marks another important step in the effort to restore 
the Department’s credibility after the disastrous tenure of Alberto 
Gonzales, which ended with vacancies throughout the Depart- 
ment’s upper ranks. 

Indeed, the nominees before the committee today are the ninth 
and tenth, respectively, to have confirmation hearings before this 
committee since Mr. Gonzales stepped down, a list which includes 
nominees to be Attorney General, Deputy Attorney General, Asso- 
ciate Attorney General, and three Assistant Attorneys General. 

I commend Chairman Leahy for his determination to help fill 
these vacancies so that Attorney General Mukasey can have a lead- 
ership team intact so the Department’s credibility can be restored. 

Chairman Leahy has provided a statement, which I ask to have 
put in the record. Without objection, the Chairman’s statement will 
be part of the record. 
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[The prepared statement of Chairman Leahy appears as a sub- 
mission for the record.] 

Senator Whitehouse. Whether the Department’s credibility can 
be restored depends in large part on whether these nominees are 
committed to operating in a manner different from the approach of 
the Gonzales Justice Department in which they both served. Sec- 
ond, this hearing is a reminder of the vital role of congressional 
oversight of the Department of Justice. 

It was thanks to this committee’s hard work last year that the 
American people learned of U.S. Attorneys fired for political rea- 
sons, of a hiring process corrupted by politics, and a policy that al- 
lowed hundreds of people at the White House to have case-specific 
conversations with dozens of DOJ lawyers. 

Attorney General Mukasey has taken preliminary steps to right 
the ship, but as we all know, there is much more to be done. Con- 
gress will play an instrumental role in ensuring that progress con- 
tinues to be made, which brings us to today’s hearing. We look for- 
ward to the testimony of both Mr. O’Connor and Mr. Katsas. 

We need independent voices in the leadership of the Department 
of Justice, people who will make decisions based on the law, not 
on politics, people who will stand up to political pressure from the 
White House, and people who understand and value the time-hon- 
ored traditions of the Department of Justice that have helped guide 
it for many decades and made it great. These are the measures by 
which we will judge your nominations. I look forward to your testi- 
mony, and would call on you for your opening remarks. 

Senator Specter, would you like to make further opening re- 
marks? 

Senator Specter. No thank you, Mr. Chairman. 

Senator Whitehouse. Would the witnesses please stand and be 
sworn? 

[Whereupon, the witnesses were duly sworn.] 

Senator Whitehouse. Please be seated. 

Mr. O’Connor, will you proceed first? 

STATEMENT OF KEVIN J. O’CONNOR, OF CONNECTICUT, NOMI- 
NEE TO BE ASSOCIATE ATTORNEY GENERAL, DEPARTMENT 

OF JUSTICE 

Mr. O’Connor. Good afternoon, and thank you, Mr. Chairman, 
for. No. 1, agreeing to chair this hearing, and Senator Specter, for 
being here as well. I want to thank the President and the Attorney 
General for having the confidence in me to nominate me for this 
very important position at a very important time. 

I also want to thank Congressman Larson for his kind words and 
efforts to be here today. I had the good fortune of having been an 
opponent of his in a prior election. You can probably see, from his 
remarks, why I lost and he won. He is an outstanding public serv- 
ant and it means a lot to me and my family that he took the time 
to be here. So, I want to thank him as well. 

I’d also like to thank my family, many of whom join me here 
today. 

Senator Whitehouse. Why don’t you take a few minutes and in- 
troduce them if you would? We’d be delighted to see who they are 
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and have you have the opportunity to introduce them to the com- 
mittee. 

Mr. O’Connor. Thank you, Senator, for that. 

I’d introduce my wife, Kathleen, and my son James, who is for 
now is acting very well on her lap. My three daughters are color- 
coordinated so we don’t lose them in the room, Erin, Anne and 
Mary. Behind them are my in-laws. Bill and Caryl Plunkett, and 
behind my wife are my parents, Mary and Dennis O’Connor. I also 
have two of my brothers here today, Michael and John O’Connor, 
and Michael brought his sons, Brandon and Michael, as well. I 
have numerous other friends and family from West Hartford, but 
also from my U.S. Attorney Office and the Department who are 
here as well. 

I will not indulge upon your time and your patience by going 
through all of them, but I want to thank them as well. 

Senator Whitehouse. Well, you are all very welcome here. I ap- 
preciate that you’ve taken time out of your schedules to come, and 
I appreciate how well the young O’Connor children are behaving. 
You are setting a very good example. 

Please proceed. 

Mr. O’Connor. Thank you. 

I want to be very brief in my opening statement and just simply 
say that it’s an honor to serve. I feel privileged to have served this 
country and the people of Connecticut for the last five-plus years 
as United States Attorney. And should I be confirmed by the Sen- 
ate, I would view it as the highest honor of my professional career 
to continue in service of the Department of Justice. 

I have come, over the past 5 years, to admire and respect so 
greatly all of the men and women of the Department of Justice, 
all — more than 100,000 of them, and I feel privileged every day I 
get to come to work and work alongside them. So it is a deep honor 
to me and to my family to be here today. 

Again, I thank this committee for moving as quickly as it has 
with my nomination, and I thank you for your time this afternoon. 

[The biograhical information follows.] 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

QUESTIONNAIRE FOR NON-JUDICIAL NOMINEES 

PUBLIC 


1. Name : Full name (include any former names used). 

Kevin James O’Connor 

2. Position : State the position for which you have been nominated. 

Associate Attorney General 

3. Address : List current office address. If city and state of residence differs from your 
place of employment, please list the city and state where you currently reside. 

157 Church Street, 23'''' Floor, New Haven, Connecticut 06510 

4. Birthplace : State date and place of birth. 

1967 - Hartford, Connecticut 

5. Marital Status : (include name of spouse, and names of spouse pre-marriage, if 
different). List spouse’s occupation, employer’s name and business address(es). Please, 
also indicate the number of dependent children. 

Kathleen O’Connor (Maiden Name: Kathleen Plunkett) 

Of Counsel 

McKenna, Long & Aldridge, LLP 
230 Park Avenue, 17"' Floor 
New York, NY 10169 

Consultant 
Saoi, Ltd. 

84 West Park Place 
Stamford, CT 06901 

4 dependent children 
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6. Education : List in reverse chronological order, listing most recent first, each college, 
law school, or any other institution of higher education attended and indicate for each the 
dates of attendance, whether a degree was received, and the date each degree was 
received. 

August 1989 - May 1992: University of Connecticut School of Law, J.D., 
1992 

August 1985 - May 1989: University of Notre Dame, B.A., 1989 

7. Employment Record : List in reverse chronological order, listing most recent first, all 
governmental agencies, business or professional corporations, companies, firms, or other 
enterprises, partnerships, institutions or organizations, non-profit or otherwise, with 
which you have been affiliated as an officer, director, partner, proprietor, or employee 
since graduation from college, whether or not you received payment for your services. 
Include the name and address of the employer and job title or job description where 
appropriate. 

Employment: 

United States Attorney for the District of Connecticut (2002 - Present) 

157 Church Street, 23'''' Floor 
New Haven, CT 06510 

United States Department of Justice 

Chief of Staff to the Attorney General (April 2007 - November 2007) 

950 Pennsylvania Avenue 
'Washington, DC 20530 

United States Department of JuMice 

Associate Deputy Attorney General (January 2007 - April 2007) 

950 Pennsylvania Avenue 
Washington, DC 20530 

Day, Berry & Howard (now Day Pitney, LLP) 

Partner (2002); Counsel (1999 - 2001) 

CityPlace I 
Hartford, CT 06103 

University of Connecticut School of Law 
Instructor (1998-99; 2004-06) 

55 Elizabeth St. 

Hartford, CT 06105 

Town of West Hartford 
Corporation Counsel (1999- 2001) 

50 South Main Street 
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West Hartford, CT 06107 

Leboeuf, Lamb, Greene & MacRae (now known as Dewey LeBoeuf) 
Associate (1997-99) 

225 Asylum Street 
Hartford, CT 06103 

National Law Center 
George Washington University 
Adjunct Professor (1996-97) 

720 20"' St., N.W. 

Washington, D.C. 20052 

United States Securities & Exchange Commission 
Division of Enforcement 

Staff Attorney (1995-96); Senior Counsel (1996-97) 

450 Fifth St., N.W. 

Washington, D.C. 20549 

Cahill, Gordon & Reindel 

Associate (1993-95); Summer Associate (1991) 

80 Pine Street 
NewYork, NY 10005 

Special Assistant District Attorney, Manhattan District Attorney’s Office 
(1994-95) (Appointed by District Attorney Robert Morgenthau) 

The Honorable William H. Timbers (Deceased) 

Senior Circuit Judge 

United States Court of Appeals for the Second Circuit 
Law Clerk (1992-93) 

40 Foley Square 
New York, NY 10007 

Sorokin, Sorokin, Gross, Hyde & Williams (Now known as Pullman & 
Comley) 

Summer Associate (1990); Clerk (Summer 1989) 

One Corporate Center 
Hartford, CT 06103 

Hoppers (no longer in business) 

Doorman (1989) 

Union Place Hartford, CT 06103 
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Volunteer Service: 

University of Notre Dame Monogram Ciub 
Board Member (2001-04); Advisor (2007 - present) 

Joyce Center, Room C113 
Notre Dame, IN 46556 

Hartford Hospital 
Corporator (2001 - 2007) 

80 Seymour Street 
Hartford, CT 06012 

Society of tbe Friendiy Sons of St. Patrick, Hartford, CT 
Vice President (2002) 

Connecticut Commission on the Death Penaity 
Chairman (2001-02) 

Federal Bar Council 
Trustee (2000-02) 

370 Lexington Ave. 

New York, NY 10017 

WFSB Channel 3 
Political Analyst (2000-02) 

333 Capital Boulevard 
Rocky Hill, CT 06067 

GOP 1, Connecticut First Congressional District Republican Committee 
Co-Chair 

The Old State House Association, Inc. 

Director (1998-2002) 

800 Main Street 
Hartford, CT 06103 

Riverfront Recapture, Inc. 

Director (1999-2002) 

One Hartford Square West, Suite 100 
Hartford, CT 06106 

Foundation for the Advancement of Catholic Schools 
Vice President (2001-02), Director (1999-2002) 

467 Bloomfield Ave. 

Bloomfield, CT 06002 
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John A. Rogers African American Cultural Society, Inc. 

Board Member (1998-2001) 

230 Scarborough St, 

Hartford, CT 06105 

United Cerebral Palsy of Greater Hartford 
Board Member (1999-2001) 

80 Whitney St. 

Hartford, CT 06105 

8. Military Service and Draft Status : Identify any service in the U.S. Military, including 
dates of service, branch of service, rank or rate, serial number (if different from social 
security number) and type of discharge received. 

None 

9. Honors and Awards : List any scholarships, fellowships, honorary degrees, academic or 
professional honors, honorary society memberships, military awards, and any other 
special recognition for outstanding service or achievement. 

Designated “Connecticut Super Lawyer” (2006) 

Central Connecticut Celtic Cultural Committee Person of the Year (2004) 
Connecticut Law Tribune Impact Award (2002) 

Designated by City Council as City of Hartford Hero (2000) 

Hartford Business Journal “40 Under 40" Business Leadership Awards 
(1999, 2002) 

Republican of the Year, Town of Wethersfield, CT (1998) 

Hartford County Bar Association Scholarship (1992) 

UCONN Law School Foundation Prize Award for Outstanding Service 
(1992) 

(lornelius Wickersham Jr. Award for Excellence in the Study of 
Constitutional Law (1992) 

American Jurisprudence Book Awards for Constitutional Law (1992), 
Business Organizations (1992) and Moot Court (1991) 

Member Connecticut Law Review (1990-92) 

Notes and Comments Editor (1991-92) 

Member, Connecticut Moot Court Board (1990-92) 

Winner, Alva P. Loiselle Moot Court Competition (1990) 

Pi Sigma Alpha National Government Honor Society (1988-89) 

10. Bar Associations : List all bar associations or legal or judicial-related committees, 
selection panels or conferences of which you are or have been a member, and give the 
titles and dates of any offices which you have held in such groups. 

Federal Bar Council (Trustee 2000-02) 

Connecticut Commission on the Death Penalty (Chair 2001-02) 
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Connecticut Bar Association 
Hartford County Bar Association 
Association of the Bar of the City of New York 
New York State Bar Association 

1 1 ■ Bar and Court Admission : 

a. List the date(s) you were admitted to the bar of any state and any lapses in 
membership. Please explain the reason for any lapse in membership. 

Connecticut (December 1992) 

New York (June 1993) 

b. List all courts in which you have been admitted to practice, including dates of 
admission and any lapses in membership. Please explain the reason for any lapse 
in membership. Give the same information for administrative bodies that require 
special admission to practice. 

United States Supreme Court (2000) 

United States Court of Appeals for the Second Circuit (1994) 

United States District Court for the District of Connecticut (1993) 

United States District Court for the Southern District of New York (1994) 
United States District Court for the Eastern District of New York (1994) 

All State Courts for Connecticut (1992) and New York (1993) 

12. Memberships : 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 10 or 1 1 to which 
you belong, or to which you have belonged, or in which you have significantly 
participated, since graduation from law school. Provide dates of membership or 
participation, and indicate any office you held. Include clubs, working groups, 
advisory or editorial boards, panels, committees, conferences, or publications. 

Wampanoag Country Club, West Hartford, CT (1997 - 2002) 

The Hartford Club (1999 - 2001) 

The 1892 Club, (1999 - 2001) 

University of Notre Dame Monogram Club (Board Member 2001-04; 
Advisor 2007-present) 

Society of the Friendly Sons of St. Patrick, Hartford, CT (Vice President 
2002) 

The Old State House Association, Inc. (Director 1998 - 2002) 

Riverfront Recapture, Inc. (Director 1999 - 2002) 

Foundation for the Advancement of Catholic Schools (Director 1999 - 2002; 
Vice President 2001-02) 
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John A. Rogers African-American Cultural Society, Inc. (Board Member 
1998 - 2001) 

United Cerebral Palsy of Greater Hartford (Board Member 1999 - 2001) 
GOP 1, Connecticut First Congressional District Republican Committee (Co- 
Chair) 

b. Please indicate whether any of these organizations listed in response to 12(a) 
above currently discriminate or formerly discriminated on the basis of race, sex, 
or religion - either through formal membership requirements or the practical 
implementation of membership policies. If so, describe any action you have 
taken to change these policies and practices. 

The Society of the Friendly Sons of St. Patrick exists for the sole purpose of hosting 
an annual dinner, attended by men only, around St. Patrick’s Day in Wethersfield, CT. 

13. Published Writings and Public Statements : 

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, 
editorial pieces, or other published material you have written or edited, including 
material published only on the Internet. Please supply four (4) copies of all 
published material to the Committee. 

“Status Report From the Office of the United States Attorney” Connecticut 
Bar Association ’s Federal Practice Section Newsietter, Winter 2004 
“Facts Don’t Support Criticism of Patriot Act” Hartford Courant, September 
11, 2003 

“Cooking the Books; Can it Happen at Your Company?” Hartford Business 
Journai, March 18, 2002 

“Investors Beware: The Risks of On-Line Trading are Growing” 

Connecticut Law Tribune, February 7, 2000 (Co-Author) 

“When the Government Comes Knocking - How You Answer is Most 
Important” 

Hartford Business Journal, August 9, 1999 

“Tobacco Legislation With Government Windfall is Immoral” Journal 
Inquirer, June 16, 1998 

Note, Rutan v. Republican Party of Illinois: Federal Court’s Expanding Role in 
Political Patronage Employment Decisions, 24 CONN. L. REV. 641 (1992) 
Thirteen Years Later: The Impact of the UCCJA on Connecticut Courts, 65 
CONN. BAR J. 451 (1991) 

In 1999 or early 2000, 1 authored an Op Ed that was published in The 
Hartford Courant in which I was supportive of federal campaign finance legislation. I 
have not been able to locate a copy of this Op Ed. 
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b. Please supply four (4) copies of any reports, memoranda or policy statements you 
prepared or contributed in the preparation of on behalf of any bar association, 
committee, conference, or organization of which you were or are a member. If 
you do not have a copy of a report, memorandum or policy statement, please give 
the name and address of the organization that issued it, the date of the document, 
and a summary of its subject matter. 

No responsive materials. 

c. Please supply four (4) copies of any testimony, official statements or other 
communications relating, in whole or in part, to matters of public policy or legal 
interpretation, that you have issued or provided or that others presented on your 
behalf to public bodies or public officials. 

See Attached. 

d. Please supply four (4) copies, transcripts or tape recordings of all speeches or 
talks delivered by you, including commencement speeches, remarks, lectures, 
panel discussions, conferences, political speeches, and question-and-answer 
sessions. Please include the date and place where they were delivered, and 
readily available press reports about the speech or talk. If you do not have a copy 
of the speech or a transcript or tape recording of your remarks, please give the 
name and address of the group before whom the speech was given, the date of the 
speech, and a summary of its subject matter. If you did not speak from a prepared 
text, please furnish a copy of any outline or notes from which you spoke. 

As a candidate for United States Congress in 1998, 1 gave numerous 
speeches. I have no copies or outlines of such speeches, but almost all, if not all, 
such speeches were delivered extemporaneously. As United States Attorney, I 
have given a large number of formal and informal speeches on a wide variety of 
topics. To the extent that I spoke from an outline or notes, I have attached 
copies of those outlines/notes hereto. On most occasions, I spoke 
extemporaneously. 

Set forth below is a list of speeches that I have given and panel 
discussions in which I have participated as United States Attorney. Please note 
that I do not keep a running list of such events. In the course of responding to 
this questionnaire, I attempted to review my electronic calendar to retrieve such 
information. However, no such data exists prior to May 2007 as a result of the 
conversion of such data from the server to a blackberry device. Accordingly, 
this list is compiled from memory and a review of all paper files in the United 
States Attorney’s Office. 

February 19, 2003 Group :Connecticut Bar Association 
Subject: Sarbanes-Oxley 
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February 20, 2003 Group: Wilton League of Woman Voters & the 

Wilton Library 

Subject: USA Patriot Act - Is Big Brother 
Watching You? Or, Is Uncle Sam Protecting 
Your Interests? 


March 1, 2003 


Group: CT Trial Lawyers Association 
Subject: U.S. Attorney’s Office Update 


March 24, 2003 
March 25, 2003 
March 26, 2003 

March 27, 2003 

April 5, 2003 

April 8, 2003 

May 22, 2003 

June 17, 2003 

June 18, 2003 


Group: UCONN Law School Class 
Subject: Government Investigations 

Group: Bridgeport Rotary Club 
Subject: U.S. Attorney’s Office Update 

Group: Conference on Investigating & Prosecuting 

Crimes Against Children 

Subject: Welcome and Opening remarks 

Group: Public Forum on Sexual Trafficking of Women 
and Children 

Subject: Update on Efforts of Federal Government 

Group: Global Majority Retreat, Connecticut State 
University System, Connecticut Community Colleges 
Subject: The Patriot Act 

Group: Connecticut Anti Terrorism Task Force 
Subject: Welcome and Opening Remarks: 
Understanding Islam and the Culture and Customs of 
Connecticut’s Muslim Community 

Group: Connecticut Law Enforcement Memorial 
Foundation 

Subject: Remarks at Annual Memorial Service 

Group: Northeast Regional Counter-terrorist 
Operations Program 
Subject: Welcoming Remarks 

Group: West Hartford Citizens for Peace & Justice 
Subject: Public Forum on the US Patriot Act and Its 
Impact on Our Civil Liberties 
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June 19, 2003 Group: Greater Danbury Bar Association 
Subject: Update on U.S. Attorney’s Office 

August 22, 2003 Group: Camp DEFY campers and parents 
Subject: Graduation Remarks 

August 22, 2003 Connecticut Bar Association 

Subject: Remarks and Observations By Connecticut’s 
Recently Appointed United States Attorney 

September 10, 2003 Group: National Troopers Coalition 
Subject: US Patriot Act 

October 14, 2003 Group: Connecticut Civil Liberties Union, Northeast 
Chapter 

Subject: US Patriot Act 

October 14, 2003 Group: Teikyo Post University Constitutional Law 
Class 

Subject: Duties and Function of the U.S. Attorney 

October 20, 2003 Group: Department of Justice’s Advanced 
Environmental Enforcement Seminar 
Subject: Keynote Address 

December 4, 2003 Group: Federal Bar Council and Connecticut Bar 
Association’s Federal Practice Section 
Subject: Investigating and Defending Financial 
Scandals: Perspectives from the Justice Department, 
the SEC and the Defense 

February 5, 2004 Group: US Attorney’s Office and General Public, Black 
History Month Celebration 
Subject: Opening Remarks 

February 12, 2004 Group: Connecticut Bar Association 

Subject: Business Torts and White Collar Crime: 
Knowing When the Line has been Crossed 

March 11, 2004 Group: Connecticut Bar Association 
Subject: Environmental Enforcement 

March 22, 2004 Group: 2004 Freedom of Information Conference 
Program sponsored by the Freedom of Information 
Commission, State of Connecticut 
Subject: Keynote Address 
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April 22, 2004 Group: Corporate Counsel College 
Subject: Compliance Issues 

May 4, 2004 Group: Fairfield County Detective School 
Subject: Graduation Remarks 

May 11, 2004 Group: West Haven Police Department’s biennial 
awards ceremony 
Subject: Congratulatory Remarks 

May 19, 2004 Group: Connecticut Police Chiefs Law Enforcement 
Memorial Foundation 

Subject: Remarks at Annual Memorial Service 

June 7, 2004 Connecticut Bar Association 

Subject: Cyberthieves in Corporate Vaults 

September 8, 2004 Group: Connecticut Police Chiefs Association 
Subject: John M. Bailey Seminar on New Legal 
Developments 

September 10, 2004 Connecticut Bar Association’s Federal Practice 
Section 

Subject: Blakely v. Washington: What Does it Mean, 
Now and in the future? 

September 22, 2004 Group: Training Conference on Human 
Trafflcking and Smuggling 
Subject: Efforts of U,S. Attorney’s Office 

September 28, 2004 Group: League of Women Voters of New Haven 
Subject: The Patriot Act 

October 1, 2004 Group: Survivors of Homicide, Inc. 

Subject: Evolution of the Criminal Justice System 
Throughout the Last Decade 

October 4, 2004 Group: Connecticut Securities Forum 

Subject: Keynote Speech on Corporate Fraud 

November 9, 2004 Group: Public Forum on Identify Theft 

Subject: Efforts of the U.S. Attorney’s Office 

November 10, 2004 Group: Illing Middle School Class 

Subject: Keeping Drugs and Guns off our Streets 
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November 30, 2004 Group: Pratt & Whitney Law Department 

Subject: Leading the Fight Against liiegal Export 
of Technicaiiy Sensitive Data 

January 25, 2005 Group: St. Luke’s High School 
Subject: Human TrafTicking 

February 27, 2005 Group: Society of Professional Journalist, Connecticut 
Chapter 

Subject: Covering the Courts in Connecticut 

March 28, 2005 Group: UCONN Law School Government 
Investigations Class 
Subject; The Federal Grand Jury 

March 29, 2005 Group: Stamford Rotary Club 

Subject: Fighting Federal Crime in Connecticut 

April 7, 2005 Group: Greater Hartford African American Alliance 
Subject: Curbing Violence in Hartford 

April 12, 2005 Group; Public Forum Sponsored by Noank Baptist 
Church 

Subject: Preventing Hate Crimes and Discrimination 

April 28, 2005 Group: Greenwich Bar Association 
Subject: The Patriot Act 

May 2, 2005 Group: Milton Sorokin Symposium 

Subject: The First Amendment - Freedom of 
Expression in Wartime 

May 25, 2005 Group: Connecticut Police Chiefs Law Enforcement 
Memorial Foundation 

Subject: Remarks at Annual Memorial Ceremony 

September 26, 2005 Group: University of New Haven 

Subject: USA Patriot Act: Myth vs. Reality 

September 28, 2005 Group: Public Forum Sponsored by New York 
University School of Law Republicans 
Subject: Public Corruption 
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September 29, 2005 Group: UCONN Masters Degree candidates in 
Homeland Security Leadership 
Subject: The Patriot Act, law enforcement 
and civil liberties 

September 29, 2005 Group: Seminar on Contemporary Slave Trade and 
Human Trafficking seminar 
Subject: The Connecticut Perspective 

September 30, 2005 Group: Connecticut Society of Governmental 
Accountants 

Subject: Fighting Federal Crime in Connecticut 

October 18, 2005 Group: Public Forum at Connecticut College 
Subject: The Patriot Act 

October 20, 2005 Group: Phillips Metropolitan CME Church 

Subject: Remarks at Law Enforcement Appreciation 
Day 

November 9, 2005 Group: UCONN Law School 

Subject: Hot Topics in Corporate & Securities Law 

November 22, 2005 Group: Connecticut Juvenile Justice Commission 

Subject: Opening Remarks at Children, Youth & the 
Police Seminar 

November 23, 2005 Group: Federal Bar Council’s Annual Thanksgiving 
Luncheon 
Subject: Emcee 

December 1, 2005 Group: 2005 Gang Investigators’ Training Conference 
Subject: Welcoming Remarks 

January 18, 2006 Connecticut Bar Association’s Financial Institution 
Section 

Subject: Crimes Affecting Financial Institutions 

March 17, 2006 Group: Knights of St. Patrick Annual Dinner 
Subject: Guest Speaker on Irish Heritage 

March 30, 2006 Group: Federal, State and Local Law Enforcement 
Subject: Identity Theft and Fraud 

April 6, 2006 Group: Norwalk Community College 
Subject: The Patriot Act 
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April 7, 2006 Group: The Hartford Golf Club 

Subject: Fighting Federal Crime in Connecticut 

April 10, 2006 Group: Connecticut Bar Institute, Inc. 

Subject: Government Investigations and White Collar 
Criminal Defense 

April 19, 2006 Group: Charter Oak Federal Credit Union 
Subject: The Importance of SARs 

May 17, 2006 Group: “Crossing the Lines: Protecting Our Children” 
conference sponsored by the New England U.S. 
Attorney’s Offices 
Subject: Opening Remarks 

May 23, 2006 Group: Ansonia Police Department’s Annual Awards 
Ceremony 

Subject: Congratulatory Remarks 

May 24, 2006 Group: Connecticut Police Chiefs Law Enforcement 
Memorial Foundation 

Subject: Remarks at Annual Memorial Service 

July 12, 2006 Group: 2006 Blue Ribbon Hedge Fund Symposium 
Subject: SEC Examinations of Hedge Funds 

August 24, 2006 Group: InFraguard 2006 National Conference 
Subject: Prosecuting Organized Gangs 

September 11, 2006 Group: Albertus Magnus College 
Subject: The Patriot Act 

September 14, 2006 Group: UCONN Masters Degree candidates in 
Homeland Security Leadership 
Subject; U.S. Attorney’s Office Update 

September 19, 2006 Group: Public Forum Sponsored by South Asian Bar 
Association of Connecticut 

Subject: Hate Crimes and South Asians in America: 
A Community Discussion 

September 27, 2006 Group: Connecticut Prepared Conference 
Subject: Emergency Preparedness Efforts 

September 29, 2006 Group: Connecticut Gang Prevention Summit 
Subject: Opening Remarks 
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October 13, 2006 Group; Connecticut Society of Governmental 
Accountants 

Subject: Crime in Connecticut 

October 4, 2006 Group: Center for First Amendment Rights 

Subject: Libraries and the Patriot Act: ACLU v. 
Gonzales Revisited 

October 4, 2006 Group: Public Forum Sponsored by CPTV 
Subject: ACLU v. Gonzales Revisited 

November 1, 2006 Group: Trinity College’s Human Rights Lecture Series 
Subject: The Global Impact of the War on Terror on 
Human Rights 

November 8, 2006 Group: Second Annual William R. Davis Mock Trial 
Competition at UCONN Law School 
Subject: Opening Remarks 

November 14, 2006 Group: The Old Guard 

Subject: Crime and the Patriot Act 

November 15, 2006 Group: Connecticut Bar Association 
Subject; The Patriot Act 

November 29, 2006 Group: Hedge Fund Seminar Sponsored by Absolute 
Return 

Subject: How the Investors in Durus Capital 
Management Took the Firm’s Blowup into 
Their Own Hands and Averted Disaster 

December 1, 2006 Group: West Hartford Squires 

Subject: Fighting Federal Crime in Connecticut 

December 4, 2006 Group: High School Coaches, Sponsored by Project 
Safe Neighborhoods 
Subject: Importance of Role Models 

January 17, 2007 Group: First Assistant United States Attorney’s 
Conference 

Subject: Drugs, OCDETF, Gangs and Organized Crime 

February 8, 2007 Group: The Catholic Club Annual Dinner 
Subject: Abraham Lincoln and Faith 
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February 22, 2007 Group; Quinnipiac University School of Law’s 
American Constitution Society 
Subject: Terrorism and the U.S. Courts 

May 3, 2007 Group: American Bar Association’s Tort Trial & 

Insurance Practice Section Task Force on Corporate 
Governance 

Subject: Corporate Governance 

May 4, 2007 Group: Middlesex County Bar Association Law Day 
Luncheon 

Subject: Liberty Under Law: Empowering Youth, 
Assuring Democracy 

May 9, 2007 Group: Hedge Fund Seminar sponsored by Schulte 
Roth & Zabel 

Subject: Hedge Fund Oversight and Regulation 

May 18, 2007 Group: Gang Resistance Education and Training 
Graduation, Hartford, CT 
Subject: Congratulatory Remarks 

August 2, 2007 Group; Camp DEFY Graduation 
Subject: Congratulatory Remarks 

August 2, 2007 Group: Willimantic Weed & Seed Graduation 
Subject: Congratulatory Remarks 

August 15, 2007 Group: Gang Resistance Education and Training 
Northeast Regional Training Conference 
Subject: Opening Remarks 

October 31, 2007 Group: National Law Center Protects Seminar 
Subject: Opening Remarks 

November 16, 2007 Group; MarHedge Hedge Fund Conference 

Subject: The Regulators’ Perspective on Hedge 
Funds 

December 6, 2007 Group: Hedge Fund Conference Sponsored by 
Absolute Return 

Subject: Durus Capital Management Revisited 
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e. Please list all interviews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these interviews where 
they are available to you. 

I do not keep a running list of interviews that I have given nor do I have 
any transcripts of such interviews. I have no records reflecting interviews that I 
gave as a candidate for United States Congress or as Corporation Counsel for 
the Town of West Hartford. As United States Attorney, I have had extensive, 
almost daily, interaction with members of the press and have no records to 
accurately list every single interaction or interview. 

I have attached hereto copies of miscellaneous news clips retained by my 
office. This is not a complete set of all such clips but merely copies of those 
maintained by the Office. 

I have also attached hereto copies of all press releases issued by my office 
during my tenure in which I am quoted. 

14. Public Office. Political Activities and Affiliations : 

a. List chronologically any public offices you have held, including the terms of 
service and whether such positions were elected or appointed. If appointed, 
please include the name of the individual who appointed you. Also, state 
chronologically any unsuccessful candidacies you have had for elective office or 
unsuccessful nominations for appointed office. 

United States Attorney for the District of Connecticut (2002-present) 
(Nominated by President Bush, confirmed by United States Senate) 
Chief of Staff to the Attorney General of the United States (April 2007 
- November 2007) (Appointed by Attorney General Gonzales; also 
served as Chief of Staff for Acting Attorney Generals Paul Clement 
and Peter Keisler and Attorney General Mukasey) 

Associate Deputy Attorney General (January 2007 - April 2007) 
(Appointed by Attorney General Gonzales and Deputy Attorney 
General McNulty) 

Corporation Counsel, Town of West Hartford, CT (1999 - 2001) 
(appointed by Town Council) 

Republican Nominee for U.S. House of Representatives, First 
Congressional District, Connecticut 1998 
Special Assistant District, Manhattan District Attorney’s Office 
(1994-95) (Appointed by District Attorney Robert Morgenthau) 
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b. List all memberships and offices held in and services rendered, whether 

compensated or not, to any political party or election committee. If you have ever 
held a position or played a role in a political campaign, please identify the 
particulars of the campaign, including the candidate, dates of the campaign, your 
title and responsibilities. 

As discussed above, I was the Republican Party’s nominee for United 
States House of Representatives in Connecticut’s First Congressional District in 
1998. I iost the generai eiection to Congressman John B. Larson. 

Since that time and prior to my service as United States Attorney, I 
worked on other poiitical campaigns, including those of former Congresswoman 
Nancy Johnson, on whose Finance Committee I served, and President George 
W. Bush for whose 2000 presidential campaign I served as the First 
, Congressional District Coordinator. I also served in 2000 as a co-chair of the 
Connecticut chapter of Latvyers for George W. Bush where I interacted with 
members of the legal community who were supportive of President Bush’s 
campaign and helped host an event for lawyers supporting the campaign. 

In 2000, 1 was briefly chair of then Lieutenant Governor M. Jodi Roll’s 
exploratory gubernatorial campaign committee. I do not recall undertaking any 
activities on behalf of this committee which was abolished due to Ms. Roll’s 
decision not to pursue a gubernatorial run at that time. 

In 1999, 1 became chair of GOP 1, a political action committee in 
Connecticut’s First Congressional District. My activities on behalf of this 
committee were very limited and ceased upon my becoming United States 
Attorney in 2002. 

15. Legal Career: Please answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation 
from law school including: 

i. whether you served as clerk to a judge, and if so, the name of the judge, 
the court and the dates of the period you were a clerk; 

Yes, I served as a Law Clerk to the Honorable William H. 

Timbers on the U.S. Court of Appeals for the Second Circuit, 

from 1992 - 1993. 

ii. whether you practiced alone, and if so, the addresses and dates; 

I have not practiced alone. 
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iii. the dates, names and addresses of law firms or offices, companies or 
governmental agencies with which you have been affiliated, and the 
nature of your affiliation with each. 

United States Attorney for the District of Connecticut (2002 - Present) 
157 Church Street, 23"* Floor 
New Haven, CT 06510 

United States Department of Justice 

Chief of Staff to the Attorney General (April 2007 - November 2007) 
950 Pennsylvania Avenue 
Washington, DC 20530 

United States Department of Justice 

Associate Deputy Attorney General (January 2007 - April 2007) 

950 Pennsylvania Avenue 
Washington, DC 20530 

Day, Berry & Howard, LLP (now Day Pitney, LLP) 

CityPlace I, Hartford, CT 06103 
Partner, 2002 
Associate, 1999 - 2001 

University of Connecticut School of Law 
55 Elizabeth St. 

Hartford, CT 06105 
Instructor (1998-99; 2004-06) 

Town of West Hartford, Connecticut 
50 South Main Street 
West Hartford, CT 06107 
Corporation Counsel, 1999-2001 

LeBoeuf, Lamb, Greene & MacRae 
225 Asylum St., Hartford, CT 06103 
Associate, 1997 - 1999 

National Law Center 
George Washington University 
720 20“' St., N.W. 

Washington, D.C. 20052 
Adjunct Professor (1996-97) 
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United States Securities & Exchange Commission 
Division of Enforcement 
450 Fifth St., N.W. 

Washington, D.C. 20549 
Senior Counsei, 1996 - 1997 
Staff Attorney, 1995 - 1996 

Cahili, Gordon & Reindel 
80 Pine Street 
New York, NY 10005 
Associate, 1993-95 
Summer Associate, 1991 

Sorokin, Sorokin, Gross, Hyde & Wiiliams 
One Corporate Center 
Hartford, CT 06103 
Summer Associate, 1990 

b. Describe: 

i. the general character of your law practice and indicate by date when its 
character has changed over the years. 

Before becoming United States Attorney in 2002, 1 was in private practice 
and, before that, served in a variety of other public service and private sector 
legal positions. My private practice experience includes serving as a 
commercial litigation associate at two large, national law firms based out of 
New York City and then as Counsel and Partner at a large Connecticut law 
firm. My practice at ail three firms centered on commercial litigation with 
some white collar criminal defense work. 

ii. your typical clients and the areas, if any, in which you have specialized. 

My litigation clients in private practice included large and small public 
and private companies as well as individuals. While broad, my 
litigation practice focused to an extent on complex matters, including 
class action litigation. I also developed a practice, based on my 
experience with the S.E.C., of representing companies and individuals 
in connection with government investigations conducted by the S.E.C., 
the Connecticut Department of Banking, the Department of Justice and 
other state and federal agencies. 

c. Describe the percentage of your practice that has been in litigation and whether 
you appeared in court frequently, occasionally, or not at all. If the frequency of 
your appearances in court varied, describe such variance, providing dates. 


VerDate Nov 24 2008 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 


Frm 00036 Fmt 6633 Sfmt 6633 


S:\GPO\HEARINGS\47450.TXT SJUD1 


PsN:CMORC 



27 


During my time in private practice, more than of my time was spent on 
commercial litigation matters. I appeared in court or other forums on behalf of 
clients with some regularity but did not, based on the nature of my practice, 
spend a significant amount of time in court on trial. 

i. Indicate the percentage of your practice in; 

1. federal courts; 50% 

2. state courts of record; 50% 

3. other courts. 


ii. Indicate the percentage of your practice in: 

4. civil proceedings; 95% 

5. criminal proceedings. 5% 

d. State the number of cases in courts of record you tried to verdict or judgment 
(rather than settled), indicating whether you were sole counsel, chief counsel, or 
associate counsel. 

Two. 

In private practice, 1 tried one case in Connecticut state court to jury 
verdict. I tried the case with another lawyer at my firm. 

As United States Attorney, I tried one case in federal court in 
Connecticut to jury verdict. I was assisted at trial by an Assistant 
United States Attorney. 

i. What percentage of these trials were: 

1. jury; 100% 

2. non-jury. 0% 

e. Describe your practice, if any, before the Supreme Court of the United States. 
Please supply four (4) copies of any briefs, amicus or otherwise, and, if 
applicable, any oral argument transcripts before the Supreme Court in coimecfion 
with your practice. 

I have only appeared before the Supreme Court on two occasions, 
both of which involved my moving for the admission to the 
Supreme Court bar of a group of Assistant United States 
Attorneys in our office. The motions were granted on both 
occasions. 

16. Litigation : Describe the ten (10) most significant litigated matters which you personally 
handled. Give the citations, if the cases were reported, and the docket number and date 
if unreported. Give a capsule summary of the substance of each case. Identify the party 
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or parties whom you represented; describe in detail the nature of your participation in the 
litigation and the final disposition of the case. Also state as to each case: 

a. the date of representation; 

b. the name of the court and the name of the judge or judges before whom the case 
was litigated; and 

c. the individual name, addresses, and telephone numbers of co-counsel and of 
principal counsel for each of the other parties. 

(1) United States v. lowers . No. 3:04-cr-00038- AHN-1 

Trial Judge: Alan H. Nevas, U.S. District Court, Bridgeport, CT 

Summary of Case: In 2004, with the assistance of an Assistant United States 
Attorney, I prosecuted David lowers for uniawfui possession of a firearm by 
a convicted feion and contempt of court arising from his having absconded 
while under court supervision. My involvement in this case inciuded 
representing the United States in the grand jury, in court at detention 
proceedings and at three day jury trial, after which Mr. lowers was found 
guilty on both counts. I also represented the government at sentencing at 
which time Mr. lowers received a 10 year term of imprisonment. 

Counsel for the Defendant: Francis L. O’Reilly, O’Reilly & Shaw, 167 Old 
Post Road, Southport, CT 06490 (203) 319-0707 

(2) Doe V. Gonzales, et al.. Civil No. 3:05CV1256(JCH) 

Judge: Janet C. Hall, United States District Court, Bridgeport, CT 

Summary of Case: On August 9, 2005, the American Civil Liberties Union 
(ACLU) filed this case under seal in federal court. The plaintiffs, initially 
identified on the docket while the seal was in place as John Doe litigants only, 
were later identified when the seal was lifted as Library Connection, Inc. 
(Library Connection), the ACLU, and the American Civil Liberties Union 
Foundation (ACLUF). The plaintiffs’ suit challenged the constitutionality of 
18 U.S.C. § 2709, a component of the Patriot Act, which authorizes the FBI to 
issue “National Security Letters” (NSLs) requiring wire and electronic 
service providers to provide the Government with subscriber information 
and toll billing records, information, or electronic communication 
transactional records in connection with authorized counter-intelligence and 
counter-terrorism investigations. The plaintiffs specifically challenged the 
portion of § 2709 that prohibited disclosure to any person that the FBI had 
sought or obtained access to information or records through the use of an 
NSL. Plaintiff Library Connection, a service provider for a consortium of 
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libraries, had been served with an NSL as part of a counter-terrorism 
investigation. Library Connection wished to make known publically that it 
had been served with an NSL. 

After full briefing by the parties, the district court heard oral argument on 
August 31, 2005, on plaintiffs’ motion for a preliminary injunction. I 
represented the defendants at that oral argument. On September 9, 2005, 
the court issued a written ruling finding the non-disclosure provision of § 
2709 unconstitutional and granting the preliminary injunction motion. See 
Doe V. Gonzales . 386 F. Supp. 2d 66 (D. Conn. 2005). 

The defendants took an interlocutory appeal of the district court’s 
preliminary injunction ruling to the United States Court of Appeals for the 
Second Circuit. The appellate court granted the defendants’ motion to stay 
the preliminary injunction pending an expedited consolidated appeal of this 
case with another NSL case from the Southern District of New York. The 
plaintiffs in the Connecticut case filed an application with the Supreme 
Court to vacate the stay. On October 7, 2005, Justice Ginsburg, acting in her 
capacity as Circuit Justice for the Second Circuit, denied the application. See 
Doe V. Gonzales. 546 U.S. 1301 (2005). 

While the expedited appeal was pending, the President signed into law the 
USA Patriot Improvement Reauthorization Act of 2005 and the USA Patriot 
Act Additional Reauthorizing Amendments Act of 2006. These acts 
substantially amended 18 U.S.C. § 2709, the provision at issue in this 
litigation. Using discretion granted by the new legislation, the FBI concluded 
that it no longer would oppose disclosure of the identity of plaintiff Library 
Connection in this case. Based on the FBI’s decision, the Second Circuit 
dismissed the defendants’ appeal from the district court’s granting of a 
preliminary injunction, leaving the remaining issues in the case to be 
addressed in further proceedings in the district court. See Doe v. Gonzales . 
449 F.3d 415 (2d Cir. 2006), 

The parties were able to resolve the remaining issues in the case without 
further litigation. On September 19, 2006, the plaintiffs filed a notice of 
voluntary dismissal without prejudice; the notice was approved by the Court 
on September 20, 2006. 

Counsel for the Plaintiffs: Ann Beeson, Jameel Jaffer, and Melissa 
Goodman of the ACLU, 125 Broad Street, 17“' Floor, New York, NY 10004 
(Tel.: 212-549-2601) 

(3) United States v. Dos Reis. No. 03-1593, United States Court of Appeals for 
the Second Circuit; reported at 369 F3d 143 (2d Cir. 2004). 

Judges: McLaughlin, Jacobs and Covello (D.J. sitting by designation) 
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Summary of Case: In 2002, Defendant Dos Reis was arrested and charged 
with sexually abusing two young girls whom he lured through the internet. 
He strangled one of them to death and dumped her body in the woods. In 
2003, he pleaded guilty and was subsequently sentenced to 25 years in prison. 
On appeal, the defendant contested the legality and severity of his sentence. 
After brieflng and oral argument, the Second Circuit issued a written 
opinion affirming the sentence. An Assistant United States Attorney handled 
this matter in the district court but I assisted with the drafting of the appeal 
brief and argued the appeal. 

Counsel for Defendant: James M. Lenihan and Peter Tilem, Lenihan & 
Tilem, 235 Main Street, White Plains, NY I060I (914) 949-8855 

(4) United States v. Judge . No. 3:07-cr-00114rJCH 

Judge: Janet C. Hall, United States District Judge, Bridgeport, CT 

Summary of Case: In 2007, the defendant pleaded guilty to federal civil 
rights charges arising from his treatment of an African American with whom 
he worked. Speciflcally, the defendant admitted to intimidating, by threat of 
force, the victim on more than one occasion in the workplace on account of 
the victim’s race. The defendant was sentenced in 2007 to 6 months in prison 
and fined $3000. An Assistant United States Attorney handled the plea but, 
after the Assistant United States Attorney left the ofiice, I handled the 
sentencing proceeding. 

Counsel for the Defendant: Michael R. Hasse, Hasse & Associates, 89-90 
Hempstead St., P.O. Box 35, New London, CT 06320 (860) 444-2711. 

(5) Facchini v. Miller, et al. . No. CV 99 0587686S, Connecticut Superior 
Court at Hartford 

Trial Judge: Joseph Q. Koletsky 

Summary of Case: From 1999 -2002, myself and one of my partners 
defended PricewaterhouseCoopers (“PwC”) and one of its former partners in 
a lawsuit arising from the sale of a business for which PwC firm had served 
as auditor. The case proceeded to trial in late 2001, resulting in a verdict in 
favor of the plaintiH on two of the four counts submitted to the jury. Post- 
trial were filed by our clients seeking judgment notwithstanding the verdict 
and/or a new trial. After a one-day mediation, the case settled before the 
motions were adjudicated. 

Counsel for the Plaintiff: Richard P. Weinstein, 29 South Main Street, Suite 
207, West Hartford, CT 06107 (860) 561-2628 
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Counsel for Co-defendant Howard Miller: William H. Champlin, Tyler, 
Cooper & Alcorn, CityPlace I Hartford, CT 06103 (860) 725-6206 

(6) Morse v. PricewaterhouseCoopers. LLP, et al. . No. CV 99 0593405S, 
Connecticut Superior Court at Hartford. 

Summary of Case: From 1999 - 2001, 1 defended PricewaterhouseCoopers 
(“PwC”) and some of its employees in a defamation case arising from the 
receipt of an email by a PwC audit client containing allegedly defamatory 
statements by a PwC employee about the plaintiff. After significant 
discovery, the case settled during a court-mandated arbitration. 

Counsel for the Plaintiff: Charles F. Basil, 160 Farmington Ave., 
Farmington, CT 06023 (860) 255-5005 

(7) Terminix International v. Mastershield Pest Management, et al. 

Nos. CV 97 0139770S, CV 98 0145590S, CV 99 0152219S, Connecticut 
Superior Court, Judicial District of Waterbury 

Judge: Robert L. Holzberg 

Summary of Case: From 1999 - 2000, one of my partners and I represented 
the plaintiff in eight different actions filed against the defendant and 
numerous former employees of the plaintiff who left the plaintiff’s employ to 
work for the defendant allegedly in violation of non-compete agreements 
with the plaintiff. Five of the actions settled and the three identified above 
proceeded to triai where they were settled with the court’s intercession on 
the eve of jury selection. 

Counsel for the Defendants: Paul Ruszczyk, 418 Highland Ave., Cheshire, 
CT 06410 (860) 699-9984 

(8) Musumeci v. The Travelers Insurance Companies . No. X 03 CV 99 
0499689S, Connecticut Superior Court, Complex Litigation Docket, at New 
Britain 

Judge: Julia L. Aurigemma 

Summary of Case: From 1999 - 2001, one of my partners and I represented 
the defendant insurer in a purported class action on behalf of all insureds 
who had their automobiles repaired with allegedly substandard aftermarket 
parts. The case proceeded through discovery and with preparation for a 
class certification hearing when the plaintiff, as a result of information 
obtained during discovery, elected to withdraw her claims and the case was 
dismissed. 
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Counsel for the Plaintiffs: James Johnson, 100 Park Ave., 12"' Floor, New 
York, NY 10017 (212) 907-0859 

Dennis Alex, 114 West Main Street, New Britain, CT 06051 (860) 225-7629 

(9) Sacred Heart University v. City of Bridgeport, et al.. N o. 3:99 CV 1200 

Judge: United States District Judge Dominic J. Squatrito, United States 
District Court, District of Connecticut 

Summary of Case: In 1999, 1 along with one of my partners, represented the 
plaintiff in an action alleging state and federal constitutional law claims 
against the City as well as its Mayor for their efforts to prevent the plaintiff 
from occupying a newly-constructed student dormitory. The case proceeded 
in an expedited manner, resulting in a settlement whereby the dormitory was 
opened in a timely manner and the lawsuit subsequently withdrawn. 

Counsel for Defendant City of Bridgeport: Mark T. Anastasi, 999 Broad 
Street Bridgeport, CT 06604 (203) 576-7647 

Counsel for Defendant Joseph Ganim: John F. Droney, Jr., Levy & Droney, 
74 Batterson Park Road, Farmington, CT 06034 (860) 676-3000 

(10) Melanson v. Town of West Hartford, et al. . Connecticut Appellate 
Court, No. A.C. 20399 

Summary of Case: As Corporation Counsel for the Town of West Hartford, 
I represented the Town in tort claims asserted by a police officer who was 
accidentally shot by a fellow officer in the line of duty. Along with the 
Deputy Corporation Counsel, we successfully moved to dismiss the case in 
Superior Court on the grounds that the plaintiffs tort claims were barred by 
the exclusivity of Connecticut’s workers compensation act. The plaintiff 
appealed and the decision was affirmed by the Appellate Court (Judges 
Lavery, Peters and Dranginis). The decision is reported at 61 Conn. App. 
683 (2001). The plaintiff appealed to the Connecticut Supreme Court which 
denied the appeal. This decision is reported at 202 Conn. 904 (2001). I 
assisted with the preparation of the Town’s briefs at the appellate level and 
argued the case before the Appellate Court. 

Plaintiffs Counsel: Walter R. Hampton, Jr., Hampton Law Offices LLC, 185 
Albany Turnpike, P.O. Box 1008, Canton, CT 06019. (860) 693-8800. 

Counsel for Individual Defendants: Scott M. Karsten, Sack, Spector & 
Karsten, 836 Farmington Ave., Suite 221 West Hartford, CT 06119 (860) 
233-8251. 
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17. Legal Activities : Describe the most significant legal activities you have pursued, 
including significant litigation which did not progress to trial or legal matters that did not 
involve litigation. Describe fully the nature of your participation in these activities. 
Please list any client(s) or organization(s) for whom you performed lobbying activities 
and describe the lobbying activities you performed on behalf of such client(s) or 
organizations(s). (Note: As to any facts requested in this question, please omit any 
information protected by the attorney-client privilege.) 

As my answers to prior questions demonstrate, since graduation from law 
school my career has involved a combination of public and private sector 
legal positions. I have also taught at two law schools and frequently 
volunteer to speak to law school classes and participate in various bar 
association-sponsored community events. In private practice, I have 
represented both large corporations and individuals. In public service, I 
have served as both a civil and criminal prosecutor and have gained 
extensive management experience. As United States Attorney, I supervise 
more than 100 employees and manage a budget of over $10 million. 
Notwithstanding my management responsibilities, as United States Attorney 
I have remained active in litigation, appearing in court on numerous 
occasions, trying one criminal case to jnry verdict and arguing two appeals 
before the U.S. Court of Appeals for the Second Circuit. As Associate 
Deputy Attorney General, I coordinated various violent crime initiatives 
undertaken by the Department Of Justice. As Chief of Staff to the Attorney 
General, I oversaw day to day operations of the Attorney General’s Office 
including supervision of more than 20 employees, managing the Attorney 
General’s schedule and responding to a myriad of issues that arose on a daily 
basis. 

I have never engaged in lobbying on behalf of any clients. 

18. Teaching : What courses have you taught? For each course, state the title, the 
institution at which you taught the course, the years in which you taught the course, and 
describe briefly the subject matter of the course and the major topics taught. If you have 
a syllabus of each course, please provide four (4) copies to the committee. 

I have taught courses at two law schools. From 1996-97, 1 taught a Legal 
Research and Writing (First Semester) and Appellate Advocacy (Second 
Semester) class at the National Law Center at George Washington 
University. These were required courses for all first-year law students and 
focused on the basic skills for legal research, writing and oral advocacy. At 
the University of Connecticut School of Law, I served as an adjunct 
instructor in 1998-99 for the Lawyering Process class. This class was 
required for all first-year law students and also focused on the basic skills for 
legal research, writing and oral advocacy. In 2004, I co-taught, with 
Professor Leonard Orland, a course on Advanced Criminal Law and, in 2005 
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and 2006 1 co-taught with Professor Orland and Leonard Boyle a course on 
Contemporary Issues in Criminal Law. 

Attached are copies of the syllabus for the two courses I co-taught on 
Contemporary Issues in Criminal Law. 

19. Deferred Income/ Future Benefits : List the sources, amounts and dates of all 
anticipated receipts from deferred income arrangements, stock, options, uncompleted 
contracts and other future benefits which you expect to derive from previous business 
relationships, professional services, firm memberships, former employers, clients or 
customers. Please describe the arrangements you have made to be compensated in the 
future for any financial or business interest. 

1 currently participate in the federal government’s Thrift Savings Plan. 1 
have partieipated in similar plans while previously employed by other 
employers. When I left those employers, the money in such plans was 
transferred into an IRA account at Morgan Stanley. 

20. Outside Commitments During Service : Do you have any plans, commitments, or 
agreements to pursue outside employment, with or without compensation, during your 
service in the position to which you have been nominated? If so, explain. 


No. 


21. Sources of Income : List sources and amounts of all income received during the 
calendar year preceding your nomination and for the current calendar year, including all 
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other 
items exceeding $500 or more (If you prefer to do so, copies of the financial disclosure 
report, required by the Ethics in Government Act of 1978, may be substituted here.) 

A Financial Disclosure Statement is attached. 

22. Statement of Net Worth : Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

See attached Net Worth Statement. 

23. Potential Conflicts of Interest : 

d. Identify any affiliations, pending litigation, financial arrangements, or other 
factors that are likely to present potential conflicts-of-interest during your initial 
service in the position to which you have been nominated. Explain how you 
would address any such conflict if it were to arise. 

In the event of a conflict of interest, actual or apparent, I will consult with 
the Department of Justice ethics officials and abide by their advice. 
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e. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. 

In the event of a conflict of interest, actual or apparent, I will consult with 
the Department of Justice ethics officials and abide by their advice. 

24.. Pro Bono Work : An ethical consideration under Canon 2 of the American Bar 
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged.” Describe what you have done to fulfill these 
responsibilities, listing specific instances and the amount of time devoted to each. If you 
are not an attorney, please use this opportunity to report significant charitable and 
volunteer work you may have done. 

I have been very active in volunteer work in my community, including active 
service on behalf of numerous non-profit organizations dedicated to various worthy 
and important causes, including service to the disadvantaged. Boards on which I 
have served include the John A. Rogers African-American Cultural Society, Inc., 
United Cerebral Palsy of Greater Hartford, the Foundation for the Advancement of 
Catholic Schools, the University of Notre Dame Monogram Club, The Old State 
House Association, Inc. and Riverfront Recapture, Inc. I also have served as a 
volunteer adjunct instructor at the University of Connecticut School of Law. 

As a board member of various non-profit organizations in Connecticut, my 
activities involved fund-raising (until I became U.S. Attorney), governance, 
recruitment of new board members and various other matters. I served as the 
Chair of the Board’s Governance Committee for both the Old State House and 
Riverfront Recapture. As Vice President of the Foundation for the Advancement 
of Catholic Schools, I organized the first annual Archbishop’s St. Patrick’s Day 
Breakfast in 2001. To date, the breakfast has raised over $100,000 for scholarships 
to Catholic High Schools. 
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KEVIN J. AND KATHLEEN P. O’CONNOR 
Statement of Net Worth 
Period Ended November 30, 2007 
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The Professional Associates, F.C. 

Oniflcd Public AccuuiMutXs xnd Consullunls 


JaRi« P< Ueanlfcir^.CPA 
Clemnit J. PaK'itrdl]|, THA 
Kolwn R. Pasrardbi, CPA 


Kevin J. and Kathleen P. O'Connor 

94 Garhcld Road 

West Hartford, CT 06107 


We have compiled the accompanying statement of Net Worth of Kevin J. and Kathleen P. O’Connor as of 
November 30, 2007, and the supplementary information, which is presented for supplementary analysis 
purposes, in accordance with Statements on Standards for Accounting and Review Services issued by the 
American Institute of Certified Public Accountants. The statement of financial condition is intended to 
present assets at estimated current values and liabilities at estimated current amounts. 

A compilation is limited to presenting in the form of financial statements and supplementary schedules 
information that is the representation of the individual whose financial statement is presented. We have not 
audited or reviewed the accompanying statement of financial condition and supplementary schedules and, 
accordingly, do not express an opinion or any other form of assurance of them. However, we did become 
aware of departures from accounting principles generally accepted in the United States of America that arc 
described in the following paragraph. 

As noted in the statement of Net Worth, the total real estate owned of 1550,000 as of November 30, 2007, 
has been valued at estimated current value as determined by Mr. O’Connor which, in Mr. O’Connor's 
opinion, are conservative estimates. The procedures used to arrive at this value do not appear to be 
appropriate to determine the estimated current value of the assets in conformity with accounting principles 
generally accepted in the United States of America. The effects on the statement of financial condition of 
not applying appropriate procedures to determine the estimated current values of the investment are not 
reasonably determinable. In addition, Mr. O'Connor has elected to omit substantially all of the disclosures 
required by accounting principles generally accepted in the Uiuted States of America. 

Because the significance and pervasiveness of the matters discussed above makes it difficult to assess their 
impact on the statement of Net Worth, users of this financial statement should recognize that they might 
reach different conclusions about the financial condition of Kevin J. and Kathleen P. O’Connor if they had 
access to a revised statement of financial condition prepared in conformity vdth accounting principles 
generally accepted in the United States of America, including the omitted disclosures. Accordingly, this 
statement of financial condition is not designed for those who are not informed about such matters. 

We are not independent with respect to Kevin J. and Kathleen P. O’Connor. 


fi-PtaUAiM, P.C. 

December 5, 2007 


THE PROFESSIONAL ASSOCIATES, P C, CERTIFIED PUBLIC ACCOUNTANTS AND CONSULTANTS 
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KEVIN J. AND KATHLEEN P. O’CONNOR 
Statement of Net Worth 
November 30, 2007 


Assets 


Liabilities 


Cash on hand and in banks 

$ 14.420 

Notes payable to banks 

$ 

U.S. Government securities 

. 

Accounts and bills due 

6,000 

Listed securities 

161,558 

Unpaid Income Tax 

- 

Unlisted securities 

135,129 

Real estate mortgages payable 

241,000 

Accounts and notes receivable 

- 

Chrysler Credit (auto loan) 

13,000 

Due from relatives and Mends 

. 

Estimated income taxes on the 


Due from others 

. 

difference between the estimated 


Doubtful 

- 

current value of assets and the 


Real estate owned 

550,000 

estimated current amounts of liabilities 


Real estate mortgages receivable 

- 

and their tax basts. 

100 

Autos and other personal property 

100,000 



Cash value-life insurance 

177 

Total Liabilities 

260,100 

Other Assets 

89.254 

Ne( Worth 

790,438 

Total Assets 

$ 1.050,538 


S 1,050,538 


Continffent Liabilities 


General Information 


As endorser, comaker or guarantor 

SO 

Are any assets pledged? (Add schedule) 

Are you a defendant in any suits or legal 

No 

On leases or contracts 

SO 

action 

No 

Legal claims 

$0 

Have you ever taken bankruptcy? 

No 

Provision for Federal Income Tax 

SlOO 



Other special debt 

$0 




See accomMKt 't report. 
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KEVIN J. AND KATHUEEN P. O’CONNOR 
Supplementary Schedule of Listed Securities 

November 30, 2007 


Shares 

Description 

Type 

Owner 

Amount 

219 

Morgan Stanley Developing Grw Securities B 

Retirement 

Kevin 

6,830 

567 

Van Kampen Equity and Income B 

Retirement 

Kevin 

5,048 

603 

Federated Capital Appreciation B 

Retirement 

Kevin 

11,859 

425 

Lord Abbett Mid Cap Value B 

Retirement 

Kevin 

8,619 

184 

Van Kampen Inti Growth B 

Rehrement 

Kevin 

4,232 

1,098 

Allianceber International Value A 

Retirement 

Kathleen 

25,221 

35 

Cohen & Steers Realty Shares Inc. 

Retirement 

Kathleen 

2,485 

330 

Fidelity Advanced Mid Cap A 

Retirement 

Kathleen 

8,524 

966 

American Growth Fund of America F 

Retirement 

Kathleen 

33,901 

99 

hazard Emerging Markets Open 

Retirement 

Kathleen 

2,554 

1,401 

Pheonix Multi-Sector S/T BD A 

Retirement 

Kathleen 

6,543 

780 

Davis New York Venture A 

Retirement 

Kathleen 

30,177 

619 

Pimco Total Return A 

Retirement 

Kathleen 

6,658 

274 

RS Partners A 

Retirement 

Kathleen 

8,907 


Total Listed Securities 



$ 161,558 


See aceountent’s report. 
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KEVIN J. AND KATHLEEN P. O’CONNOR 
Supplementar; Schedule of Unlisted Securities 
November 30, 2007 


Shares Description Type Owner Amount 


54,973 

Bank Deposit Program 

Retirement 

Kevin 

54,973 

119 

Bank Deposit Program 

Retirement 

Kathleen 

119 

1,475 

Morgan Stanley Liquid Asset Fund 

Retirement 

Kathleen 

1,475 

11,930 

SSgA Govemment Money Market Fund 

Retirement 

Kathleen 

78,562 


Total Unlisted Securities 



$ 135,129 


See acaunionl’s report 

THE PROFESSIONAL ASSOCIATES, P.Cn CERTIFIED PUBLIC ACCOUNTANTS AND CONSULTANTS 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00050 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN:CMORC 



41 


KEVIN J. AND KATHLEEN P. O’CONNOR 
Supplementary Schedule of Cash Value - Life Insurance 

November 30, 2007 






Name 

Description of Policy 

Insured 

Cash Surrender 
Value 

Massachusetts Mutual Life 
Insurance Company 

Group Life Insurance - Face 
Amount $1,000,000; Death 
Benefit $1,000,000 

Kevin 

$ 177 


See accotuiiani 's r^ort. 
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KEVIN J. AND KATHLEEN P. O’CONNOR 
Supplementary Schedule of Real Estate 
November 30, 2007 


Name 

Mortgagor 

Owner 

Amount 

Residence - West Hartford, CT 06107 

Countrywide Home Loans 
P.O Box 660694 Dallas, 
TX 75266-0694 

Kathleen 

$550,000 


See accouMtim’s compilation report. 
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KEVIN J. AND KATHLEEN P. O’CONNOR 
Supplementary Schedule of Other Assets 
November 30, 2007 


Account 

Description 

Owner 

Amount 

Putnam Investments 

529 College Advantage Plan 

Kevin SWo 

Erin O'Connor S 

24,639 

Putnam Investments 

529 College AdvantaRC Plan 

Kevin f/b/o Anne 
O’Connor 

13,381 

Putnam Investments 

529 College Advantage Plan 

Kevin Pb/o 

James O'Connor 

8,319 

Putnam Investments 

529 College Advantage Plan 

Kevin f/b/o Mary 
O’Connor 

19,445 

New York's 529 College 
Savings Program 

Individual 529 Plan 

William F. 

Plunkett, Jr. f/b/o 

Erin O'Connor 

7,256 

New York's 529 College 
Savings Program 

Individual 529 Plan 

William F. 

Plunkett, Jr. I7b/o 
James O'Connor 


New York's 529 College 
Savings Program 

Individual 529 Plan 

William F. 

Plunkett, Jr. f/b/o 
Maty O'Connor 

6,805 

New York's 529 College 
Savings Program 

Individual 529 Plan 

William F. 

Plunkett, Jr. f/b/o 
Anne O’Connor 

5,632 

Total Other Assets 


. $ 

89,254 


See accouninni's eompUauon report, 
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U.S. Department of Justice 
Justice Management Division 
Departmental Ethics Office 


Washington. D C. 20520 


Robert I. Cusick ^ ^ 

Director 

Office of Government Ethics 
Suite 500 

1201 New York Avenue, NW 
Washington, DC 20005-3919 

Dear Mr. Cusick: 

In accordance with the provisions of Title 1 of the Ethics in Government Act of 1978 as amended, 
I am forwarding the financial disclosure report of Kevin J, O’Connor, who has been nominated 
by the President to serve as the Associate Attorney General. We have conducted a thorough 
review of the enclosed report. 

The financial conflict of interest statute, 18 U.S.C. 208, requires that Mr. O’Connor recuse 
himself from participating personally and substantially in any particular matter that has a direct 
and predictable effect on his financial interests or the financial interests of any other person 
whose interests are imputed to him, unless he first obtains a written waiver, pursuant to Section 
208(b)(1), or qualifies for a regulatory exemption, pursuant to Section 208 (b)(2). Mr. O’Connor 
understands that the interests of the following persons are imputed to him: his spouse; minor 
children; any general partner; any organization in which he serves as an officer, director, trustee, 
general partner or employee; and any person or organization with which he is negotiating or has 
an arrangement concerning prospective employment. Mr. O’Cormor’s wife is employed as an 
attorney by McKenna Long & Aldridge. She receives a fixed salary and is eligible for an annual 
bonus that is based, in part, on the firm’s earnings. Mr. O’Connor will not participate personally 
and substantially in any particular matter that has a direct and predictable effect on the financial 
interests of McKenna Long & Aldridge, unless he first obtains a written waiver pursuant to 1 8 
U.S.C. 208(b)(1). In determining whether a particular matter has a direct and predictable effect 
on his financial interests or on those of any other person whose interests are imputed to him, 

Mr. O’Connor will consult with Department of Justice ethics officials. 

We have advised Mr. O’Cormor that because of the standard of conduct on impartiality at 
5 C.F.R. 2635.502, he should seek advice before participating in a particular matter involving 
specific parties which he knows is likely to have a direct and predictable effect on the financial 
interests of a member of his household, or in which he knows that a person with whom he has a 
covered relationship is or represents a party. Pursuant to Section 502, Mr. O’Connor will not 
participate in any particular matter involving specific parties in which Saoi, Ltd., or any of his 
wife’s clients at McKenna Long & Aldridge or Saoi, Ltd., is or represents a party, unless he is 
authorized to do so. In addition, Mr. O’Connor will not participate in any particular matter 
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Mr. Robert Cusick 


Page 2 


involving specific parties in which the University of Notre Dame or the Notre Dame Monogram 
Club is or represents a party unless he is authorized to do so. 

Based on the above agreements and counseling, I am satisfied that the report presents no conflicts 
of interest under applicable laws and regulations and that you can so certify to the Senate 
Judiciary Committee. 

Sincerely, 


Michael H. Allen 

Deputy Assistant Attorney General 
for Administration and 
Alternate Designated Agency Ethics Official 

Enclosure 
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Income: type and amount. If "None (or less than $201)” is 
checked, no other entiy is needed in Block C for that item. 

BLOCK c 

Date 

(Mo., Day. 
Yr.) 

Only if 
Honpraria 

1 
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1 

1 

1 

1 

1 

1 

1 

* This category applies only if the asset/incomc is solely that of the filer's spouse or dependent children. If the asset/income is either that of the filer or jointly held 

by the filer with the spouse or dependent children, mark the other higher categories of value, as appropriate. , j 

Amount 

Other 
Income 
(Specify 
Type & 
Actual 
Amount) 
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Income: type and amount. If "None (or less than $201)" is 
checked, no other entry is needed in Block C for that item. 
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Senator Whitehouse. Mr. Katsas? 

STATEMENT OF GREGORY G. KATSAS, OF MASSACHUSETTS, 

NOMINEE TO BE ASSISTANT ATTORNEY GENERAL, CIVIL DI- 
VISION, DEPARTMENT OF JUSTICE 

Mr. Katsas. Thank you, Senator. I would just like to acknowl- 
edge a few people, and thank a few others. 

First, if I may. I’d like to introduce my girlfriend, Simone Mele, 
who’s here. She came down from New York to he with us, and 
we’re glad that she’s here. I’d like to say hello to my mother, who 
is watching these proceedings on television. She’s elderly and 
couldn’t he here in person, but she is watching from Jamaica Plain, 
Massachusetts. Also, to my sister in Newbury-Port, Massachusetts. 
She is busy raising two small children with her husband. 

I’d like to thank a few of the very many people who have helped 
me and supported me in various stages of my legal career: Justice 
Clarence Thomas gave me the incomparable privilege of clerking 
for him twice, first at the DC Circuit and then at the Supreme 
Court; Timothy Dyke and Glen Baker were my bosses for many 
years at Jones, Day, and great teachers and mentors; Robert 
McKeown, Peter Keisler, and William Mercer each gave me the 
high honor of serving at the Justice Department for the last six 
and a half years, both in the Civil Division and the Office of the 
Associate Attorney General. 

I’d like to thank Robert Kaugh and every member of the appel- 
late staff of the Civil Division. I’ve worked with them side to side 
for more than 5-years. They are a team of fabulous, dedicated pub- 
lic servants and lawyers. Robert managed that staff flawlessly and 
I ended up getting much of the credit for his great work. Last, but 
not least. I’d like to thank the President for nominating me, and 
I’d like to thank this committee for giving me this hearing. 

Finally, I’d like to recognize two people who are no longer with 
us. The first, is Judge Edward Becker, who gave me my first job 
out of law school as a clerk in Philadelphia on the Third Circuit. 
Judge Becker was a giant in the law, but nonetheless a humble 
man and, as Senator Specter knows, one also who was loved by ev- 
eryone who had the chance to know him. He taught me so many 
good lessons, including that good decision-making requires hard 
work and a painstaking attention to detail. He died much too 
young, but his memory continues to inspire me and dozens of other 
former clerks every day of our professional lives. 

Finally, my father. He came to this country and lived the Amer- 
ican dream for more than 40 years as a distinguished forensic pa- 
thologist in Greater Boston. In his obituary, the Boston Globe de- 
scribed his unparaleled reputation for honesty, integrity, for the 
testimony that he gave in court as a part of his job. I’ve tried to 
do my best to live up to those standards of honesty and integrity 
in my own career so far, and I will do my best to continue to live 
up to those standards as an Assistant Attorney General, if I should 
be fortunate enough to be so confirmed. 

Thank you very much. 

[The biographical information follows.] 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

QUESTIONNAIRE FOR NON-JUDICIAL NOMINEES 

PUBLIC 


1. Name : Full name (include any former names used). 

Gregory George Katsas. 

Position : State the position for which you have been nominated. 

Assistant Attorney General, Civil Division. 

3. Address : List current office address. If city and state of residence differs from your 
place of employment, please list the city and state where you currently reside. 

Office of the Associate Attorney General 
United States Department of Justice 
950 Pennsylvania Ave., N.W. 

Washington, DC 20530 

4. Birthplace : Stale date and place of birth. 

1964, Boston, Massachusetts. 

5. Marital Status : (include name of spouse, and names of spouse pre-marriage, if 
different). List spouse’s occupation, employer’s name and business address(es). 
Please, also indicate the number of dependent children. 

I am single and have no children. 

Education : List in reverse chronological order, listing most recent first, each 
college, law school, or any other institution of higher education attended and 
indicate for each the dates of attendance, whether a degree was received, and the 
date each degree was received. 

Harvard Law School, Sept. 1986 to June 1989, J.D. received June 1989. 

Princeton University, Sept. 1982 to June 1986, A.B. received June 1986. 
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7. Employment Record ; List in reverse chronological order, listing most recent first, 
all governmental agencies, business or professional corporations, companies, firms, 
or other enterprises, partnerships, institutions or organizations, non-profit or 
otherwise, with which you have been affiliated as an officer, director, partner, 
proprietor, or employee since graduation from college, whether or not you received 
payment for your services. Include the name and address of the employer and job 
title or job description where appropriate. 

Office of the Associate Attorney General 
U.S. Department of Justice 
950 Pennsylvania Ave,, N.W. 

Washington, D.C. 20530 

Principal Deputy Associate Attorney General, August 2006 to present 
Acting Associate Attorney General, August 2007 to present 

Civil Division 

U.S. Department of Justice 

950 Pennsylvania Ave., N.W. 

Washington, D.C. 20530 

Deputy Assistant Attorney General, June 2001 to August 2006 

Jones Day (formerly Jones, Day, Reavis & Pogue) 

51 Louisiana Ave., N.W. 

Washington, D.C. 20001 

Partner, January 1999 to June 2001 

Associate, October 1992 to December 1998 

Supreme Court of the United States 
One First Street, N.E. 

Washington, D.C. 20543 

Law Clerk to Hon. Clarence Thomas, October 1991 to July 1 992 

U.S. Court of Appeals for the D.C. Circuit 
3rd & Constitution Ave., N.W. 

Washington, D.C. 20001 

Law Clerk to Hon. Clarence Thomas, September 1990 to October 1991 

U.S. Court of Appeals for the Third Circuit 
601 Market Street 
Philadelphia, PA 19106 

Law Clerk to Hon. Edward Becker, June 1989 to September 1990 
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Ropes & Gray 
One International Place 
Boston, MA 021 10 

Summer Associate, June 1988 to August 1988 

Patterson, Belknap, Webb & Tyler 
1133 Avenue of the Americas 
New York, NY 10036 

Summer Associate, June 1987 to August 1987 

8. Military Service and Draft Status : Identify any service in the U.S. Military, 
including dates of service, branch of service, rank or rate, serial number (if different 
from social security number) and type of discharge received. 

None, 

9. Honors and Awards : List any scholarships, fellowships, honorary degrees, 
academic or professional honors, honorary society memberships, military awards, 
and any other special recognition for outstanding service or achievement. 

Attorney General’s Distinguished Service Award, Sept. 12, 2006 

Rated “outstanding” (highest possible rating) every year at Department of Justice 

Graduated cum laude from Harvard Law School, 1989 

Executive Editor, Harvard Law Review, 1988 to 1 989 

Editor, Harvard Law Review, 1987 to 1988 

Graduated cum laude from Princeton University, 1986 

Graduated summa cum laude from Groton School, 1982 

10. Bar Associations : List all bar associations or legal or judicial-related committees, 
selection panels or conferences of which you are or have been a member, and give 
the titles and dates of any offices which you have held in such groups. 

Member, D.C. Circuit Judicial Conference, 2004 and 2006 
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11. Bar and Court Admission : 

a. List the date(s) you were admitted to the bar of any state and any lapses in 
membership. Please explain the reason for any lapse in membership. 

District of Columbia (admitted Oct. 2, 1995) 

Pennsylvania (admitted Nov. 29, 1993) (inactive status) 

I took inactive status in the Pennsylvania bar in 1 997, because by then 1 
had developed a law practice based primarily in Washington, D.C. 

b. List all courts in which you have been admitted to practice, including dates 
of admission and any lapses in membership. Please explain the reason for 
any lapse in membership. Give the same information for administrative 
bodies that require special admission to practice. 

Supreme Court of the United States (Jan. 2 1 , 1 997) 

U.S. Court of Appeals for the D.C. Circuit (May 1 7, 1 996) 

U.S. Court of Appeals for the First Circuit (Aug. 1, 1996) 

U.S. Court of Appeals for the Second Circuit (Mar. 12, 2002) 

U.S. Court of Appeals for the Third Circuit (Feb. 1, 1996) 

U.S. Court of Appeals for the Fourth Circuit (April 10, 1998) 

U.S. Court of Appeals for the Fifth Circuit (Feb. 7, 2000) 

U.S. Court of Appeals for the Sixth Circuit (Sept. 16, 1999) 

U.S. Court of Appeals for the Seventh Circuit (May 5, 1 995) 

U.S. Court of Appeals for the Eighth Circuit (Dec. 1, 1997) 

U.S. Court of Appeals for the Ninth Circuit (Sept. 25, 1 998) 

U.S. Court of Appeals for the Tenth Circuit (March 4, 2004) 

U.S. Court of Appeals for the Eleventh Circuit (Dec. 12, 1997) (lapsed) 

U.S. Court of Appeals for the Federal Circuit (Aug. 26, 1 997) 
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U.S, District Court for the District of Columbia (April 1, 1996) 

With no regular practice in the Eleventh Circuit, I have had no occasion to 
pay the periodic fee to renew my membership. 

12. Memberships : 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 10 or 11 to 
which yon belong, or to which you have belonged, or in which you have 
significantly participated, since graduation from law school. Provide dates of 
membership or participation, and indicate any office you held. Include 
clubs, working groups, advisory or editorial boards, panels, committees, 
conferences, or publications. 

St. Sophia Greek Orthodox Cathedral 
Parishioner since 1991 

Republican Party 

Member since law school 

Federalist Society 

Member since law school 

Vice Chair, litigation practice group, 1996 to 2001 

b. Please indicate whether any of these organizations listed in response to 12(a) 
above currently discriminate or formerly discriminated on the basis of race, 
sex, or religion - either through formal membership requirements or the 
practical implementation of membership policies. If so, describe any action 
you have taken to change these policies and practices. 

To the best of my knowledge, none of the organizations listed above has 
ever discriminated on the basis of race, sex, or religion, except insofar as the 
Orthodox Church ordains as clergy only male Orthodox Christians. 
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13. Published Writings and Public Statements : 

a. List the titles, publishers, and dates of books, articles, reports, letters to the 
editor, editorial pieces, or other published material you have written or 
edited, including material published only on the Internet. Please supply four 
(4) copies of all published material to the Committee. 

During the fall of 1983, 1 wrote an article for Prospect magazine on a 
lawsuit challenging the male-only admissions policies of certain Princeton eating 
clubs. 1 have been unable to locate copies of this article. 

Case Comment, Wheat v. United Slates, 102 Harvard Law Review 1 80 
(1988) (unsigned student case comment) (attached at tab 1). 

Recommended Reading; Chief Justice Rehnquist’s Grand Inquests, 
Federalist Paper (Oct. 1 992) (tab 2). 

Supreme Court Highlights, Federalist Paper (Jan. 1993) (tab 3). 

Retroactive Civil Rights: Back to the Future, Legal Times (Aug. 1, 1994) 
(with Glen Nager) (tab 4). 

How to Oppose Certiorari in Supreme Court Business Cases, Jones Day 
Commentaries (Dec. 1 995) (unsigned law firm publication) (tab 5). 

Congressional Control over State Sovereign Immunity: The Recent 
Supreme Court Decisions, Federalism & Separation of Powers News (Spring 
1999) (tab 6). 

b. Please supply four (4) copies of any reports, memoranda or policy statements 
you prepared or contributed in the preparation of on behalf of any bar 
association, committee, conference, or organization of which you were or are 
a member. If you do not have a copy of a report, memorandum or policy 
statement, please give the name and address of the organization that issued 
it, the date of the document, and a summary of its subject matter. 

None. 

c. Please supply four (4) copies of any testimony, official statements or other 
communications relating, in whole or in part, to matters of public policy or 
legal interpretation, that you have issued or provided or that others 
presented on your behalf to public bodies or public officials. 

I have testified before Congress on four occasions. Copies of that 
testimony are attached at tabs 7 through 10. 
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d. Please supply four (4) copies, transcripts or tape recordings of all speeches or 
talks delivered by you, including commencement speeches, remarks, lectures, 
panel discussions, conferences, political speeches, and question-and-answer 
sessions. Please include the date and place where they were delivered, and 
readily available press reports about the speech or talk. If you do not have a 
copy of the speech or a transcript or tape recording of your remarks, please 
give the name and address of the group before whom the speech was given, 
the date of the speech, and a summary of its subject matter. If you did not 
speak from a prepared text, please furnish a copy of any outline or notes 
from which you spoke. 

On approximately four occasions in the early- to mid- 1 990s, 1 appeared as 
a guest lecturer in an undergraduate course at American University, 4400 
Massachusetts Ave., N.W., Washington, D.C. 20016. The course addressed 
American government and the Constitution, The subject of my lecture was a 
defense of interpretivism as a method of constitutional construction. Copies of 
my lecture notes are attached at tab 1 1 . 

On October 17, 1997, 1 participated in a panel on federalism in the wake 
of the Supreme Court decisions in City ofBoerne v. Flores and Printz v. United 
States. The panel took place in Washington, D.C. and was sponsored by the 
Federalist Society, 1015 18th Street, N.W., Suite 425, Washington, D.C. 20036. 

A transcript of the panel discussion is attached at tab 12. 

On July 19, 2002, 1 gave a speech on the Supreme Court’s 2001 Term in 
Tallahassee, Florida to the Tallahassee chapter of the Federalist Society. Copies 
of my speaking notes are attached at tab 13. 

On July 13, 2003, 1 gave remarks in Oklahoma City, Oklahoma to the state 
solicitors’ conference of the National Association of Attorneys General (NAAG), 
750 First Street, N.E., Washington, D.C. 20002. The subject of my remarks was 
how the Department of Justice (DOJ) conducts its appellate litigation and how 
DOJ and NAAG might coordinate amicus filings in cases of mutual interest. I no 
longer have my speaking notes, which were minimal. 

On November 14, 2003, 1 participated in an immigration law panel 
sponsored by the Federalist Society in Washington, D.C. A transcript of the panel 
discussion is attached at tab 14. 

On various dates in late 2004, 1 gave speeches on the Supreme Court’s 
2003 Term. My schedule for these speeches was as follows: on August 12, 1 
spoke in Cleveland, Ohio to the Cleveland chapter of the Federalist Society; on 
October 13,1 spoke in Tallahassee, Florida to the Tallahassee chapter of the 
Federalist Society; on October 14, 1 spoke in Fort Lauderdale, Florida to the Nova 
Southeastern University Law Center, 3305 College Ave,, Ft. Lauderdale-Davie, 
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FL 33314; on October 14, 1 spoke in Coral Gables, Florida to the University of 
Miami School of Law, 1311 Miller Drive, Coral Gables, FL 33146; on October 
14, 1 spoke in Miami, Florida to the St. Thomas University School of Law, 16401 
N.W. 37th Avenue, Miami Gardens, FL 33054; on October 15, 1 spoke in Stuart, 
Florida, to the Martin County Bar Association, c/o Alan Forst, 3353 SW 
Thistlewood Lane, Palm City, FL 34990; and on October 28, 1 spoke in 
Cincinnati, Ohio to the Cincinnati chapter of the Federalist Society. Copies of my 
speaking notes are attached at tab 15. 

On March 22, 2005, 1 gave a speech in Singapore to the Milops 
Conference of the United States Pacific Command, USPACOM/JOlPA, Box 
6403 1 , Camp H.M. Smith, HI 9686 1 . The topic of my speech was terrorism 
litigation. Attached at tab 1 6 is copy of my speech outline, together with 
handwritten annotations that 1 used in giving the speech. 

On various dates beginning in late 2005, 1 gave speeches on the Supreme 
Court’s 2004 Term. My schedule for these speeches was as follows: on 
November 1 5, 1 spoke in Tallahassee, Florida to the Tallahassee chapter of the 
Federalist Society; on November 16, 1 spoke in Orlando, Florida to the Orlando 
chapter of the Federalist Society; on November 16, 1 spoke in Tampa, Florida to 
the Stetson University College of Law, 1700 North Tampa Street, Tampa, FL 
33602; on November 17, 1 spoke in Coral Cables, Florida to the University of 
Miami School of Law; on November 1 7, 1 spoke in Miami, Florida to the St. 
Thomas University School of Law; on November 1 7, 1 spoke in Miami, Florida to 
the Florida International University College of Law, University Park Campus, 
Rafael Diaz-Balart Hall, Suite 1055, Miami, FL 33199; on November 18, 1 spoke 
in Stuart, Florida to the Martin County Bar Association; and on February 9, 2006, 
I spoke in Carlisle, Pennsylvania to the Dickinson School of Law, 150 South 
College Street, Carlisle, PA 17013, Copies of my speaking notes are attached at 
tab 17. 


On May 1 1 , 2006, 1 spoke on a panel in Portland, Oregon to the Oregon 
Bar Historical Society, c/o John Stephens, Esler, Stephens & Buckley, 700 
Pioneer Tower, 888 SW Fifth Ave., Portland, OR 97204. The subject was 
litigation over the interaction between federal drug laws and the Oregon statute 
authorizing physician-assisted suicide. Copies of my speaking notes are attached 
at tab 18. 

On June 3, 2006, 1 spoke on a panel at reunions at Princeton University, 
Princeton, NJ 08544. The subject was the Roberts Court. Copies of my speaking 
notes are attached at tab 1 9. 

On June 27, 2006, 1 spoke on a panel in Houston, Texas to the Houston 
chapter of the Federalist Society. The subject was the Supreme Court’s 2005 
Term. Copies of my speaking notes are attached at tab 20. 
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On September 18, 2006, 1 spoke on a panel in Indianapolis, Indiana to the 
Indianapolis Chapter of the Federalist Society. The subject was the Supreme 
Court’s 2005 Term, but my remarks were limited to the Hamdan decision. 

Copies of my speaking notes are attached at tab 21. 

On October 20, 2006, 1 participated in a debate at the George Washington 
University School of Law, 200 H St., N.W., Washington, D.C. 20052, on the 
Hamdan decision. I used the same speaking notes that I had previously ttsed on 
September 18 in Indianapolis. 

In March 2007, 1 gave three speeches on the Guantanamo detainee 
litigation. My schedule for these speeches was as follows: on March 19, 1 spoke 
in Orlando, Florida to the Orlando chapter of the Federalist Society; on March 20, 
I spoke in Gainesville. Florida to the University of Florida Levin College of Law, 
P.O. Box 117621, Gainesville, FL 3261 1; and on March 21, 1 spoke in 
Tallahassee, Florida to the Tallahassee chapter of the Federalist Society. Copies 
of my speaking notes are attached at tab 22. 

On March 22, 2007, 1 participated in a panel debate about the Guantanamo 
detainee litigation during the District of New Jersey Judicial Conference in West 
Orange, New Jersey. A transcript of that debate is attached at tab 23. 

On April 13 and 14, 2007, 1 participated in a seminar on civil rights and 
the war on terrorism at the University of Montana School of Law, Missoula, MT 
59812. 1 used the same speaking notes that 1 had previously used for my speeches 
in March 2007. 

On April 26, 2007, 1 gave a speech on the Guantanamo detainee litigation 
to the ABA Administrative Law and Regulatory Practice Institute, c/o Dan Troy, 
Sidley Austin, 1501 K Street, N.W., Washington, D.C. 20005. The speech took 
place in Washington, D.C. Copies of my speaking notes are attached at tab 24. 

On July 9, 2007, 1 participated in a debate on the Boumediene and El 
Masri decisions. The debate took place in New York City and was sponsored by 
the New York chapter of the Federalist Society. 1 no longer have my speaking 
notes, which were minimal. 

On July 19, 2007, 1 gave a speech on the Guantanamo detainee litigation 
in Milwaukee, Wisconsin to the Milwaukee chapter of the Federalist Society. I 
no longer have my speaking notes, which were minimal. 

On August 7, 2007, 1 delivered prepared remarks at a farewell ceremony 
for Acting Associate Attorney General Bill Mercer. The ceremony took place in 
Washington, D.C. Copies of my remarks are attached at tab 25. 
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On September 20, 2007, 1 delivered prepared remarks at a police 
stakeholders’ meeting sponsored by the National Institute of Justice. The meeting 
took place in Washington, D.C. Copies of my remarks are attached at tab 26. 

On September 20, 2007, 1 delivered prepared remarks at the annual awards 
ceremony of the Environment and Natural Resources Division of the Justice 
Department. The ceremony took place in Washington, D.C. Copies of my 
remarks are attached at tab 27. 

On September 26, 2007, 1 participated in a panel discussion previewing 
the Supreme Court’s 2007 Term. The discussion took place in Washington, D.C. 
and was sponsored by the Federalist Society. My remarks focused on the 
Boumediene decision. I no longer have my speaking notes, which were minimal. 
An audiotape of the discussion is available at www.fed- 
soc.org/publications/pubID.4 1 0/pub_detail.asp. 

On September 27, 2007, 1 delivered prepared remarks at a national human 
trafficking conference sponsored by the Office of Justice Programs of the Justice 
Department. The conference took place in Chicago, Illinois. Copies of my 
remarks are attached at tab 28. 

On October 15, 2007, 1 delivered prepared remarks at the annual meeting 
of the National Association of Medical Examiners in Savannah, Georgia. Copies 
of my remarks are attached at tab 29. 

In October 2007, 1 gave three speeches on the Supreme Court’s 2006 
Term. My schedule for these speeches was as follows: on October 18, 1 spoke in 
Tallahassee, Florida to the Florida State University College of Law, 425 W. 
Jefferson St., Tallahassee, FL 32306, and to the Tallahassee chapter of the 
Federalist Society; on October 1 8, 2007, 1 spoke in Orlando, Florida to the Barry 
University School of Law, 6441 East Colonial Drive, Orlando, FL 32807; and on 
October 19, 1 spoke in Stuart, Florida to the Martin County Bar Association. 
Copies of my speaking notes are attached at tab 30. 

On October 24, 2007, 1 introduced Acting Attorney General Peter Keisler 
at the annual awards ceremony of the Tax Division of the Justice Department. 

The ceremony took place in Washington, D.C. Copies of my remarks are 
attached at tab 3 1 . 

On October 30, 2007, 1 delivered prepared remarks at the kickoff meeting 
for the Combined Federal Campaign in Washington, D.C. Copies of my remarks 
are attached at tab 32. 

On November 9, 2007, 1 participated in a conference on law, terrorism, 
and national security. The conference was held in Briistol, Rhode Island at the 
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Roger Williams University School of Law, Ten Metacom Ave., Bristol, RI 02809. 
I no longer have my speaking notes, which were minimal. 

On December 5, 2007, 1 delivered remarks at the annual awards ceremony 
of the Civil Division of the Justice Department. The ceremony took place in 
Washington, D.C. I no longer have my speaking notes, which were minimal. 

On December 6, 2007, 1 delivered prepared remarks at a ceremony 
commemorating the 50th anniversary of the Civil Rights Division of the Justice 
Department. Theceremonytookplacein Washington, D.C. Copies of my 
remarks are attached at tab 33. 

e. Please list all interviews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these interviews 
where they are available to you. 

On July 1, 1996, 1 appeared on a cable television program to discuss 
Justice Thomas’s first five years on the Supreme Court. I do not remember the 
name of the program, and 1 do not have a tape or transcript of the show. 

On April 28, 1997, 1 appeared on the television show Crossfire to debate 
the Supreme Court’s decision in Bryan County v. Brown. I do not have a tape or 
transcript of the show. 


14. Public Office, Political Activities and Affiliations : 

a. List chronologically any public offices you have held, including the terms of 
service and whether such positions were elected or appointed. If appointed, 
please include the name of the individual who appointed you. Also, state 
chronologically any unsuccessful candidacies you have had for elective ofiice 
or unsuccessful nominations for appointed office. 

Deputy Assistant Attorney General, Civil Division 

Served from June 2001 to August 2006 

Appointed by Attorney General John Ashcroft 

Principal Deputy Associate Attorney General 

Served from August 2006 to present 

Appointed by Attorney General Alberto Gonzales 
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Acting Associate Attorney General 

Served from August 2007 to present 

Service by operation of the Vacancies Reform Act 

1 have never run for elective office or been nominated unsuccessfully for 
an appointed office. 

b. List all memberships and offices held in and services rendered, whether 
compensated or not, to any political party or election committee. If you have 
ever held a position or played a role in a political campaign, please identify 
the particulars of the campaign, including the candidate, dates of the 
campaign, your title and responsibilities. 

During the 2000 presidential election, I provided legal advice to the Bush- 
Cheney campaign in the Florida recount litigation. Although I did not have a 
formal title, I drafted and reviewed briefs, and I assisted in the development of 
legal strategies for possible proceedings before the Florida legislature or 
Congress. Most of my advice was rendered between November 24, 2000 and 
November 30, 2000, when 1 was onsite in Tallahassee. 

15. Legal Career: Please answer each part separately. 

a. Describe chronologically your law practice and legal experience after 
graduation from law school including; 

i. whether you served as clerk to a judge, and if so, the name of the 
judge, the court and the dates of the period you were a clerk; 

Upon graduation from law school, I began my legal career with 
three judicial clerkships: for the late Judge Edward Becker of the U.S. 
Court of Appeals for the Third Circuit, from June 1989 to September 
1990; for then-Judge Clarence Thomas of the U.S. Court of Appeals for 
the D.C. Circuit, from September 1990 to October 1991; and for Justice 
Clarence Thomas of the Supreme Court of the United States, from October 
1991 to July 1992. 

ii. whether you practiced alone, and if so, the addresses and dates; 

I have never practiced alone. 
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iii. the dates, names and addresses of law firms or offices, companies or 
governmental agencies with which you have been affiliated, and the 
nature of your affiliation with each. 

Office of the Associate Attorney General 
U.S. Department of Justice 
950 Pennsylvania Ave., N.W. 

Washington, D.C. 20530 

Principal Deputy Associate Attorney General, since August 2006 
Acting Associate Attorney General, since August 2007 

Civil Division 

U.S. Department of Justice 

950 Pennsylvania Ave., N.W. 

Washington, D.C. 20530 

Deputy Assistant Attorney General, June 2001 to August 2006 

Jones Day (formerly Jones, Day, Reavis & Pogue) 

51 Louisiana Ave., N.W. 

Washington, D.C. 20001 

Partner, January 1999 to Jtme 2001 

Associate, October 1992 to December 1998 

Ropes & Gray 
One International Place 
Boston, MA 02110 

Summer Associate, June 1988 to August 1988 

Patterson, Belknap, Webb & Tyler 
1 133 Avenue of the Americas 
New York, NY 10036 

Summer Associate, June 1987 to August 1987 


b. Describe: 

i. the general character of your law practice and indicate by date when 
its character has changed over the years. 

Between October 1992 and Jime 2001, 1 worked in the Issues and 
Appeals section of the litigation department of Jones Day, a large private 
law firm. “Appeals” work consisted of litigating in the Supreme Court, 
the federal courts of appeals, and state appellate courts. “Issues” work 
consisted of law-driven aspects of trial court practice: briefing dispositive 
and other significant motions; arguing such motions; and providing advice 
regarding the preservation of arguments, and the development of a record. 
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so as to maximize the likelihood of success on appeal. During this time, 
the general character of my practice did not change, but I was given 
greater responsibility over time to supervise more matters, write briefs of 
greater significance, and do more oral arguments. 

Between June 2001 and August 2006, 1 was the Deputy Assistant 
Attorney General responsible for overseeing the Appellate Staff of the 
Civil Division. In that capacity, I supervised, briefed, or argued many of 
the most significant appeals handled by the Civil Division. In addition, 1 
was responsible for making recommendations to the Solicitor General 
about whether the government, in all cases handled by the Civil Division, 
should pursue appeals from adverse trial-court decisions, should intervene 
or make amicus filings in courts of appeals, or should seek en banc or 
certiorari review of adverse appellate decisions. 1 was also responsible for 
advising superiors and client agencies regarding the progress of our cases. 

Since August 2006, 1 have served as the Principal Deputy 
Associate Attorney General. In that capacity, I am responsible for helping 
supervise the thirteen DOJ components that report to the Associate 
Attorney General. In addition, I have continued to argue a limited number 
of significant appeals and to supervise a limited number of significant 
cases, albeit on a much more general level than had been possible when 1 
was in the Civil Division. 

Since August 2007, 1 have served as the Acting Associate Attorney 
General. In that capacity, I supervise (on an interim basis) the thirteen 
DOJ components that report to the Associate Attorney General. 

ii. your typical clients and the areas, if any, in which you have 
specialized. 

My practice has always been fairly generalist. In private practice, I 
did significant amounts of work in antitrust, constitutional law, employee 
benefits law, employment discrimination, insurance law, international law 
and arbitrations, and products liability. Some of my significant clients 
included Alliedsignal Inc.; the American Civil Liberties Union; the 
American Council of Life Insurance; Bellaire Corporation; BP Exploration 
(Alaska); First American Bankshares, Inc.; General Electric Company; the 
Health Insurance Association of America; Loewen Group, Inc.; LTV 
Corporation; Marshfield Clinic; National Public Radio, Inc.; the Nebraska 
Heart Institute; People for the American Way; the Public Broadcasting 
Service; R.J. Reynolds Tobacco Company; Westinghouse Electric 
Corporation (later CBS, Inc); and Westland Corp. 

In the Civil Division, my clients included the United States 
Congress; all agencies within the Executive Branch; and federal officials. 
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ranging from individual prison guards to the Attorney General of the 
United States, sued in their individual or official capacities. My areas of 
responsibility extended to all appellate litigation conducted by the Civil 
Division. Since the terrorist attacks of September 1 1 , 2001 , 1 have paid 
particularly close attention to litigation related to terrorism and war. 

c. Describe the percentage of your practice that has been in litigation and 
whether you appeared in court frequently, occasionally, or not at all. If the 
frequency of your appearances in court varied, describe such variance, 
providing dates. 

In private practice and during my time in the Civil Division, my practice 
consisted almost entirely of handling or supervising litigation. Since joining the 
Office of the Associate Attorney General (OASG), 1 have spent probably about 
one-half of my time handling or supervising litigation conducted by the litigating 
divisions that report to OASG, one-fourth of my time supervising the other DOJ 
components that report to OASG, and one-fourth of my time on general 
management activities unconnected to specific cases or components. 

I have appeared frequently in court, begimung as a senior associate in 1996. 
Since then, I have argued approximately 39 appeals, including cases in every 
United States court of appeals, and approximately eight dispositive or other 
significant motions in United States district courts or state trial courts. I have also 
argued significant matters in bankruptcy court and in an international arbitration. 

i. Indicate the percentage of your practice in; 

1. federal courts; 

2. state courts of record; 

3. other courts. 

In private practice, my litigation practice was divided approximately as 
follows; 70 percent of time in federal courts; 20 percent of time in state 
courts; and 10 percent other (including administrative adjudication, 
arbitration, and supporting litigation conducted in foreign courts). During 
my time at DOJ, my litigation practice has consisted exclusively of 
matters in federal courts. 

ii. Indicate the percentage of your practice in; 

1. civil proceedings; 

2. criminal proceedings. 

In private practice, civil proceedings occupied at least 95 percent of 
my time, and criminal proceedings occupied at most five percent of my 
time. While at DOJ, my litigation docket has been exclusively civil. 
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d. State the number of cases in courts of record you tried to verdict or 
judgment (rather than settled), indicating whether you were sole counsel, 
chief counsel, or associate counsel. 

As primarily an appellate lawyer, I have not served as sole or chief coxmsel 
in any case tried to verdict or judgment. I have served as chief defense counsel in 
one federal criminal sentencing of two defendants. I have also briefed numerous 
dispositive and other important trial-court motions; argued approximately eight 
such motions (including seven as lead counsel); and served as an associate 
counsel and legal strategist on numerous teams handling large trials. Although 
most of my trial-court practice has involved large matters that either settle before 
trial or are resolved through dispositive motions, 1 have had extensive 
involvement, as an associate counsel, in four large civil matters that were tried to 
judgment in courts of record, two large matters that proceeded to decision in 
contested arbitrations, and one large matter that was adjudicated before a state 
administrative agency. 

i. What percentage of these trials were: 

1- Jury; 

2. non-jury. 

Of the four cases mentioned above, one was tried to a jury, and three 

were tried before judges. 

e. Describe your practice, if any, before the Supreme Court of the United 
States. Please supply four (4) copies of any briefs, amicus or otherwise, and, 
if applicable, any oral argument transcripts before the Supreme Court in 
connection with your practice. 

1 have had an active Supreme Court practice throughout my legal career. 

In private practice, I filed two merits briefs, three amicus briefs on the 
merits, 13 petitions for certiorari and supporting replies (two of which were 
granted), five briefs in opposition, and two amicus briefs supporting petitions for 
certiorari. Copies of these filings are attached at tabs 34 to 58. I was the sole or 
principal author in each of them except the petition for certiorari and the 
supporting reply brief in Lorillard Tobacco Co. v. Reilly, which was co-written by 
two other lawyers and me. In particular, I was a principal author of the successful 
petition for certiorari and the supporting reply brief in Markman v. Westviev/ 
Instruments even though, for reasons of client and co-counsel relations, the names 
of the Jones Day attorneys who worked on that case do not appear on the briefs. 

While at DOJ, I have played an active role in supporting the Supreme 
Court practice of the Office of the Solicitor General. In the government, I have 
argued eight court-of-appeals cases that were later reviewed by the Supreme 
Court. In each of those cases (and many others), I have been actively involved in 
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helping develop the government’s Supreme Court litigation strategy, reviewing its 
Supreme Court briefs, and assisting its advocate in preparing for oral argxunent. 

Litigation : Describe the ten (10) most significant litigated matters which you 
personaiiy handled. Give the citations, if the cases were reported, and the docket 
number and date if unreported. Give a capsule summary of the substance of each 
case. Identify the party or parties whom you represented; describe in detail the 
nature of your partieipation in the litigation and the final disposition of the ease. 
Also state as to each case: 

a. the date of representation; 

b. the name of the eourt and the name of the judge or Judges before whom the 
ease was litigated; and 

c. the individual name, addresses, and telephone numbers of eo-eounsel and of 
prineipal counsel for each of the other parties. 

1. El Masri v, Tenet, 479 F.3d 296 {4th Cir.), cert, denied, 128 S, Ct. 373 
(2007). Plaintiff Khaled El Masri, a German citizen, alleged that he had been 
kidnapped by Macedonian officials, handed over to the CIA, flown to a secret 
prison in Afghanistan, and interrogated and abused there for several months. El 
Masri brought Bivens and other claims against George Tenet, the former Director 
of Central Intelligence, and various other corporations and individuals. In the 
district court, the United States intervened in order to assert the state secrets 
privilege and to contend that the case could not be litigated without an 
unacceptable risk of disclosing state secrets. The district court agreed and 
dismissed the case. The Fourth Circuit affirmed, and the Supreme Court denied 
certiorari. I successfully argued the case for the United States as appellee in the 
Fourth Circuit, and I was actively involved in reviewing the government’s filings 
in both the Fourth Circuit and the Supreme Court. Representation culminated in 
Fourth Circuit oral argument on March 2, 2007, before Judges King, Shedd, and 
Duncan. Co-counsel included Peter Keisler, 4964 Allan Road, Bethesda, MD 
20816, 301-320-4490; Douglas Letter, U.S. Department of Justice, 950 
Pennsylvania Ave., N.W., Room 7513, Washington, D.C. 20530, 202-514-3602; 
and Thomas Byron, U.S. Department of Justice, 950 Pennsylvania Ave., N.W., 
Room 7260, Washington, D.C. 20530, 202-616-5367. Principal opposing counsel 
was Benjamin Wizner, ACLU Foundation, 125 Broad Street, New York, NY 
10004,212-549-2500. 

2, DKT International v. USAID, 477 F.3d 758 (D.C. Cir. 2007). This case 
involved a First Amendment challenge to conditions imposed by Congress on the 
receipt of foreign aid funds to combat HIV and AIDS. The governing statute 
requires recipients of such funds to certify that they have a policy explicitly 
opposed to prostitution and sex trafficking. Plaintiffs, who wished to accept 
funding but not adopt such a policy, challenged the condition. The district court 
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struck down the condition, but the D.C. Circuit reversed. I successfully argued 
the case for the government in the D.C. Circuit, and I was actively involved in 
reviewing and editing the government’s briefs. In addition, I have been actively 
involved in supervising similar litigation that is pending in the Southern District 
of New York and is being handled by that U.S. Attorney’s Office. Representation 
culminated in D.C. Circuit oral argument on January 11, 2007, before Judges 
Henderson, Randolph, and Kavanaugh. Co-counsel included Peter Keisler, 4964 
Allan Road, Bethesda, MD 20816, 301-320-4490; and Sharon Swingle, U.S. 
Department of Justice, 950 Pennsylvania Ave., N.W., Room 7250, Washington, 
D.C. 20530, 202-353-2689. Principal opposing counsel was Julie Carpenter, 
Jenner & Block LLP, 601 Thirteenth Street, N.W., Suite 1200 South, Washington, 
DC 20005, 202-639-6000. 

3. Boumediene v. Bush and^/ Odah v. United States, 476 F.3d 981 (D.C. 
Cir.), cert, granted, 127 S. Ct. 3078 (2007). These cases involve the extent of 
constitutional rights, if any, of aliens captured outside the United States and 
detained as enemy combatants at Guantanamo Bay, Cuba. Exercising habeas 
corpus jurisdiction, the district court in Boumediene held that the Guantanamo 
detainees have no constitutional rights, and the district court in Al Odah held that 
the detainees have constitutional rights and that the military procedures used to 
classify individual detainees as enemy combatants are unconstitutional. The 
ensuing appeals were consolidated and argued in the D;C. Circuit, primarily on 
Fifth Amendment grounds. After the first oral argument. Congress enacted the 
Detainee Treatment Act (DTA), which replaced habeas jurisdiction with an 
alternative scheme of judicial review in the D.C. Circuit. The D.C. Circuit then 
ordered further briefing and argument on the constitutionality of the DTA under 
the Suspension Clause. After the second oral argument, the Court ordered further 
supplemental briefing to address the intervening Supreme Court decision in 
Hamdan v. Rumsfeld, and then to address the Military Commissions Act (MCA), 
which Congress enacted in response to Hamdan. The D.C. Circuit ultimately 
upheld the constitutionality of the DTA and the MCA, primarily on the ground 
that the Suspension Clause and the Fifth Amendment are inapplicable to the 
Guantanamo detainees. That ruling is presently under review in the Supreme 
Court. I have been actively involved in the Guantanamo litigation since its 
inception. I reviewed the government’s district court filings in these cases, was a 
principal author of its D.C. Circuit briefs, successfully argued both cases in the 
D.C. Circuit, and actively assisted the Office of the Solicitor General (OSG) with 
these cases in the Supreme Court. Representation culminated in D.C. Circuit oral 
arguments on September 8, 2005, and March 22, 2006, before Judges Sentelle, 
Randolph, and Rogers. Co-cormsel included Paul Clement, Office of the Solicitor 
General, 950 Pennsylvania Ave., N.W., Room 5143, Washington, DC 20530, 
202-514-2201; Peter Keisler, 4964 Allan Road, Bethesda, MD 20816, 301-320- 
4490; Douglas Letter, U.S. Department of Justice, 950 Pennsylvania Ave., N.W., 
Room 7513, Washington, D.C. 20530, 202-514-3602; Robert Loeb, U.S. 
Department of Justice, 950 Pennsylvania Ave., N.W., Room 7268, Washington, 
D.C. 20530, 202-514-4332; and Eric Miller, U.S. Department of Justice, 950 
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Pennsylvania Ave., N.W., Room 5634, Washington, D.C. 20530, 202-514-4063. 
Principal opposing counsel were Stephen Oleskey, Wilmer Cutler Pickering Hale 
and Dorr LLP, 60 State Street, Boston, MA 02109, 617-526-6000; and Thomas 
Wilner, Shearman & Sterling LLP, 801 Pennsylvania Avenue, NW, Washington, 
DC 20004, 202-508-8000. 

4. Planned Parenthood v. Gonzales, 435 F.3d 1 163 (9th Cir. 2006), rev’d, 
127 S. Ct. 1610 (2007), and Carhart v. Gonzales, 413 F.3d 791 (8th Cir. 2005), 
rev’d, 127 S. Ct. 1610 (2007). These cases involved constitutional challenges to 
the Partial Birth Abortion Ban Act, in which Congress prohibited the partial-birth 
method of abortion. Plaintiffs argued that the statutory definition of partial-birth 
abortion was impermissibly vague and overbroad, and that the Act 
unconstitutionally failed to include a health exception. Various medical issues 
were litigated before the district courts, which enjoined enforcement of the Act. 
The courts of appeals affirmed, but the Supreme Court reversed and upheld the 
Act. I was involved in formulating the government’s legal strategy and 
overseeing the trials in district court. I also argued the government’s appeals in 
the Eighth and Ninth Circuits, was a principal author of its briefs in those courts, 
and actively supervised a similar appeal handled in the Second Circuit by the 
local U.S. Attorney’s Office. Finally, I actively assisted OSG with these cases in 
the Supreme Court. Representations culminated in 9th Circuit oral argument on 
October 20, 2005, before Judges Reinhardt, Thomas, and William Fletcher, and 
8th Circuit oral argument on April 14, 2005, before Judges Loken, Fagg, and Bye. 
Co-counsel included Peter Keisler, 4964 Allan Road, Bethesda, MD 20816, 301- 
320-4490; Shannon Coffin, 5568 Glenwood Drive, Alexandria, VA 22310, 703- 
461-3022; Marleigh Dover, U.S. Department of Justice, 950 Pennsylvania Ave., 
N.W., Room 7210, Washington, D.C. 20530, 202-514-351 1; Teal Miller, U.S. 
Department of Justice, 950 Permsylvania Ave., N.W., Room 7234, Washington, 
D.C. 20530, 202-514-5048; and Catherine Hancock, U.S. Department of Justice, 
950 Permsylvania Ave., N.W., Room 7236, Washington, D.C. 20530, 202-514- 
3469. Principal opposing counsel were Eve Gartner, Planned Parenthood 
Federation of America, 434 West 33rd Street, New York, NY 10001, 212-541- 
7800; and Priscilla Smith, Center for Reproductive Rights, 120 Wall St., New 
York, NY 10005, 917-637-3600. 

5. FAIR V. Rumsfeld, 390 F.3d 219 (3d Cir. 2004), rev’d, 547 U.S. 47 
(2006). This case involved First Amendment challenges to the Solomon 
Amendment, through which Congress required universities that accept federal 
funding to afford military recruiters the same access to students on campus that 
they afford to other recruiters. Plaintiffs argued that the Amendment 
impermissibly infringed their right to advocate for military service by 
homosexuals. A divided panel of the Third Circuit struck down the Solomon 
Amendment, but the Supreme Court unanimously reversed. I argued the case for 
the govenunent in the Third Circuit, was actively involved in reviewing and 
editing its Third Circuit brief, and actively assisted OSG with this case in the 
Supreme Court. Representation culminated in Third Circuit oral argument on 
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June 30, 2004, before Judges Ambro, Stapleton, and Aldisert. Co-counsel 
included Peter Keisler, 4964 Allan Road, Bethesda, MD 20816, 301-320-4490; 
Douglas Letter, U.S. Department of Justice, 950 Pennsylvania Ave., N.W,, Room 
7513, Washington, D.C, 20530, 202-514-3602; Scott McIntosh, U.S. Department 
of Justice, 950 Pennsylvania Ave., N.W., Room 7259, Washington, D.C. 20530, 
202-514-4052; and Howard Bashman, 2300 Computer Avenue, Suite G-22, 
Willow Grove, PA 19090, 215-830-1458. Principal opposing counsel were 
Joshua Rosenkranz, Heller Ehrman LLP, Times Square Tower, 7 Times Square, 
New York, NY 10036, 212-832-8300; Paul Smith, Jenner & Block LLP, 601 
Thirteenth Street, N.W., Suite 1200 South, Washington, DC 20005, 202-639- 
6000; and Walter Dellinger, O’Melveny & Myers LLP, 1625 Eye Street, NW, 
Washington, DC 20006, 202-383-5300. 

6. Oregon v. Ashcroft, 368 F.3d 1118 (9th Cir. 2004), aff’d, 546 U.S. 243 
(2006). This case involved the interaction between the federal Controlled 
Substances Act (CSA), which prohibits the use of controlled substances except for 
a legitimate medical purpose, and the Oregon Death With Dignity Act, which 
specifically authorizes the practice of physician-assisted suicide. The Attorney 
General construed the CSA to prohibit the use of federally controlled substances 
for assisted suicide, despite the contrary authorization under state law. The State 
of Oregon, two physicians, and a group of terminally-ill patients sued the 
Attorney General for a declaration that his interpretation of the CSA was 
erroneous and for an injunction prohibiting enforcement of the CSA against 
physicians who assist suicides in conformity with slate law. The district court, the 
court of appeals, and the Supreme Court all agreed with Oregon and enjoined the 
disputed CSA enforcement. I was actively involved in this case at all levels. In 
the district court, 1 argued both the preliminary injunction motions and the 
summary judgment motions for the federal govenunent, and I was a principal 
author of its briefs. In the Ninth Circuit, I argued the appeal for the federal 
government and was a principal author of its briefs. Finally, I actively assisted 
OSG with this case in the Supreme Court. Representation culminated in Ninth 
Circuit oral argument on May 7, 2003, before Judges Tallman, Wallace, and Lay 
(of the Eighth Circuit, sitting by designation). Co-counsel included Robert 
McCallum, PSC 277, Box 1, APO, AP 96549, 61-2-6214-5841; Jonathan Levy, 
U.S. Department of Justice, 950 Pennsylvania Ave., N.W., Room 7231, 
Washington, D.C. 20530, 202-353-0169; and Craig Green, Klein Hall, Room 803, 
Temple University School of Law, 1719 North Broad St., Philadelphia, PA 
19122, 215-204-061 1. Principal opposing coimsel were Robert Rocklin, 

Appellate Division, Oregon Department of Justice, 1 162 Court St., NE, Salem, 

OR 97301, 503-378-4402; Stephen Bushong, Trial Division, Oregon Department 
of Justice, 1 162 Court St., NE, Salem, OR 97301, 503-378-6313; Eli Stutsman, 

621 SW Morrison, 13th Floor, Portland, OR 97205, 503-274-4048; and Nicholas 
van Aelstyn, Heller Ehrman LLP, 333 Bush Street, San Francisco, CA 94104, 
415-772-6000. 
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7. In re Cheney, 334 F.3d 1096 (D.C. Cir. 2003), vacated, 542 U.S. 367 
(2004), on remand, 406 F,3d 723 (D.C. Cir. 2005) (en banc). This case involved 
the alleged applicability of the Federal Advisory Committee Act (FACA) to the 
National Energy Policy Development Group (NEPDG), a Cabinet-level task force 
chaired by the Vice President. Plaintiffs argued that FACA applied to the 
NEPDG because the task force assertedly included private citizens as de facto 
members, despite a presidential order limiting membership to specified 
government officials. The district court declined to dismiss the suit and then 
permitted discovery against senior Executive Branch officials, including the Vice 
President. On interlocutory review, the D.C. Circuit held that it lacked both 
appellate and mandamus jurisdiction. The Supreme Court reversed, held that the 
exercise of mandamus jurisdiction was appropriate, and remanded for the D.C. 
Circuit to re-consider its de facto membership doctrine. On remand, the en banc 
D.C. Circuit abandoned that doctrine and ordered the case dismissed. I argued for 
the government in the first proceeding before the D.C. Circuit, and I was actively 
involved in formulating the government’s legal strategy, and in reviewing and 
editing its briefs, at every level of court. Representation culminated in D.C. 
Circuit oral argument on April 1 7, 2003, before Judges Edwards, Randolph, and 
Tatel. Co-counsel included Robert McCallum, PSC 277, Box 1, APO, AP 96549, 
61-2-6214-5841; Paul Clement, Office of the Solicitor General, 950 Pennsylvania 
Ave., N.W., Room 5143, Washington, DC 20530, 202-514-2201; Shannon Coffin, 
5568 Glenwood Drive, Alexandria, VA 22310, 703-461-3022; Mark Stem, U.S. 
Department of Justice, 950 Pennsylvania Ave., N.W., Room 7531, Washington, 
D.C. 20530, 202-514-5089; and Michael Raab, U.S. Department of Justice, 950 
Pennsylvania Ave., N.W., Room 7237, Washington, D.C. 20530, 202-514-4053. 
Principal opposing counsel were Larry Klayman, 601 Brickell Key Drive, Suite 
404, Miami, FL 33131, 305-579-3455; and Sanjay Narayan, Wilkie Fan & 
Gallagher LLP, 1875 K Street, N.W., Washington, DC 20006, 202-303-1000. 

8. Center for National Security Studies v. DOJ, 331 F.3d 918 (D.C. Cir. 
2003), cert, denied, 540 U.S. 1 104 (2004). This case involved the question 
whether information about individuals held in connection with a sensitive 
terrorism investigation is exempt from disclosure under the Freedom of 
Information Act (FOIA). Plaintiffs sought the names, dates of arrest and release, 
locations of arrest and detention, and reasons for detention of all individuals held 
in connection with the investigation that followed the terrorist attacks of 
September 1 1 , 2001 . The government withheld the information pursuant to the 
law-enforcement exception contained in FOIA Exemption 7(A). The district 
court held the exemption inapplicable to the names of the detainees and their 
lawyers, but applicable to the further information sought by plaintiffs. On cross- 
appeals, the D.C. Circuit held the exemption applicable to all of the information at 
issue. I successfully argued this case for the govenunent in the D.C. Circuit, and I 
was a principal author of its briefs in that court. Representation culminated in 
D.C. Circuit oral argument on November 18, 2002, before Judges Sentelle, 
Henderson, and Tatel. Co-counsel included Robert McCallum, PSC 277, Box 1, 
APO, AP 96549, 61-2-6214-5841; Mark Stem, U.S. Department of Justice, 950 
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Pennsylvania Ave,,>I.W., Room 7531, Washington, D.C. 20530, 202-514-5089; 
and Eric Miller, U.S. Department of Justice, 950 Pennsylvania Ave., N.W., Room 
5634, Washington, D.C. 20530, 202-514-4063. Prineipal opposing eounsel was 
Kate Martin, 1 120 19th Street, N.W., 8th Floor, Washington, DC 20036, 202-721- 
5650. 


9. DalrympJe v. Reno, 334 F.3d 991 (1 1th Cir. 2003), cert, denied, 541 
U.S. 935 (2004), and Gonzalez v. Reno, 325 F.3d 1228 (1 llh Cir. 2003). These 
cases arose from the raid in which federal authorities removed Elian Gonzalez 
from the home of his Miami relatives in order to return him to his father in Cuba. 
The Gonzalez plaintiffs were the Miami relatives of Elian Gonzalez, and the 
Dalrymple plaintiffs were their friends and supporters. Plaintiffs brought Bivens 
aetions against former Attorney General Janet Reno, former Deputy Attorney 
General Eric Holder, and former INS Commissioner Doris Meissner for 
eonstitutional violations allegedly committed during the raid. Representing the 
defendants in their individual capaeities, DOJ moved to dismiss both complaints 
on qualified immunity grounds. The district courts denied the motions, we took 
interlocutory appeals, and the Eleventh Circuit reversed and ordered dismissal or 
both cases. I sueeessfully argued the Gonzalez appeal in the Eleventh Cireuit for 
Attorney General Reno, Deputy Attorney General Holder, and INS Commissioner 
Meissner (the West reporter erroneously lists Thomas Byron as arguing counsel), 
and I was a principal author of these officials’ briefs in that court. In addition, I 
was actively involved in briefing and argument preparation for the Dalrymple 
appeal. Representation culminated in Eleventh Circuit oral arguments on April 
23, 2002, before Judges Tjoflat, Cox, and Bright (of the Eighth Circuit, sitting by 
designation). Co-counsel included Robert McCallum, PSC 277, Box 1, APO, AP 
96549, 61-2-6214-5841; Barbara Herwig, U.S. Department of Justice, 950 
Pennsylvania Ave., N.W., Room 7263, Washington, D.C. 20530, 202-514-5425; 
Scott McIntosh, U.S. Department of Justice, 950 Pennsylvania Ave., N.W., Room 
7259, Washington, D.C. 20530, 202-514-4052; Michael Raab, 950 Pennsylvania 
Ave., N.W., Room 7237, Washington, D.C. 20530, 202-514-4053; and Stephen 
Preston, Wilmer Cutler Pickering Hale and Dorr LLP, 1 875 Pennsylvania Ave., 
N.W., Washington, D.C. 20006, 202-663-6000. Principal opposing counsel were 
Larry Klayraan, 601 Brickell Key Drive, Suite 404, Miami, FL 33131, 305-579- 
3455; and Robert Guralnick, 550 Brickell Ave., Miami, FL 33131, 305-373-0066. 

1 0. North Jersey Media Group v. Ashcroft, 308 F.3d 1 98 (3d Cir. 2002), 
cert, denied, 538 U.S. 1056 (2003), and Detroit Free Press v. Ashcroft, 303 F.3d 
681 (6th Cir. 2002). These cases raised First Amendment challenges to the 
closure of administrative immigration hearings for aliens connected to the 
investigation conducted after the terrorist attacks of September 11, 2001 . For a 
time, such hearings were closed to the press and public pursuant to an order 
issued by Chief Immigration Judge Michael Creppy. Members of the press 
challenged the order, and district courts in New Jersey and Michigan struck it 
down. On appeal, the Third Circuit reversed and upheld the closure order in a 
case potentially affecting removal hearings nationwide. By contrast, the Sixth 
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Circuit affirmed and invalidated the order as applied to the removal hearing of 
one Rahib Haddad. 1 argued the government’s appeals in both the Third Circuit 
(successfully) and the Sixth Circuit (unsuccessfully), and I was a principal author 
of its briefs in those courts. Representation culminated in Third Circuit oral 
argument on September 17, 2002, before Chief Judge Becker and Judges Scirica 
and Greenberg, and Sixth Circuit oral argument on August 26, 2002, before 
Judges Keith, Daughtrey, and Carr (of the Northern District of Ohio, sitting by 
designation). Co-counsel included Robert McCallum, PSC 277, Box 1 , APO, AP 
96549, 61-2-6214-5841 ; Robert Loeb, U.S. Department of Justice, 950 
Pennsylvania Ave., N.W., Room 7268, Washington, D.C. 20530, 202-514-4332; 
and Sharon Swingle, 950 Pennsylvania Ave., N.W., Room 7250, Washington, 
D.C. 20530, 202-353-2689. Principal opposing counsel were Lee Gelemt, ACLU 
Foundation, 125 Broad St., New York, NY 10004, 212-549-2500; and Lawrence 
Lustberg, Gibbons P.C., One Gateway Center, Newark, NJ 07102, 973-596-4500. 

Legal Activities : Describe the most significant legal activities you have pursued, 
including significant litigation which did not progress to trial or legal matters that 
did not involve litigation. Describe fully the nature of your participation in these 
activities. Please list any ctient(s) or organization(s) for whom you performed 
lobbying activities and describe the lobbying activities you performed on behalf of 
such client(s) or organizations(s). (Note: As to any facts requested in this question, 
please omit any information protected by the attorney-client privilege.) 

In addition to the cases described above in question 16, here are some other 
.significant litigated matters that I personally handled for the government; 

Newdow V. United States Congress, 9th Cir. No. 05-17344. Plaintiff 
Michael Newdow and others contend that the Pledge of Allegiance violates the 
Establishment Clause insofar as it contains the words “under God.” Plaintiffs 
sought an injunction against voluntary recitation of the Pledge in various 
California public school districts, and the United States intervened to defend the 
constitutionality of the Pledge. The district court held that voluntary recitation of 
the Pledge in public schools is unconstitutional, and enjoined such recitation in 
the Rio Linda Unified School District. The United States and the school district 
appealed. I argued the appeal for the United States in the Ninth Circuit on 
December 4, 2007, and I was a principal author of its Ninth Circuit briefs. 

Cook V. Gates, 1st Cir. No. 06-2313. This case involves a constitutional 
challenge to the federal statute restricting military service by homosexuals. 
Plaintiffs argued that the statute, which several courts of appeals had previously 
upheld, could not survive the Supreme Court’s recent decision in Lawrence v. 
Texas. The district court upheld the statute, and the plaintiffs appealed. I argued 
for the government in the First Circuit on March 7, 2007, and I was actively 
involved in reviewing and editing the government’s First Circuit brief 
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Scholl V. United States, 463 F.3d 1328 (Fed. Cir. 2006), cert, denied, 128 
S. Ct. 50 (2007). Plaintiff David Scholl sought damages against the United States 
for the allegedly wrongful failure of the U.S. Court of Appeals for the Third 
Circuit to reappoint him as a bankruptcy judge. DOJ represented the United 
States, Judge Anthony Scirica (who was Chief Judge of the Third Circuit when 
the lawsuit was filed), and Judge Edward Becker (who had been Chief Judge of 
the Third Circuit when Scholl was denied reappointment). The Court of Federal 
Claims denied our motion to dismiss and then allowed Scholl to commence 
discovery of deliberations by the Third Circuit regarding his application for 
reappointment. We sought mandamus in the Federal Circuit, where I successfully 
briefed and argued on behalf of the United States and the Third Circuit judges. 

The Federal Circuit halted the discovery and ordered dismissal of the case. 

American Jewish Congress v. CNCS, 399 F.3d 351 (D.C. Cir. 2005), cert, 
denied, 546 U.S. 1130 (2006). This case raised Establishment Clause challenges 
to a program awarding scholarships to individuals who perform at least 1700 
hours of public service. Plaintiffs argued that the program was unconstitutional to 
the extent that it allowed scholarship recipients to earn credit by teaching secular 
subjects at parochial schools. The district court invalidated the program, but the 
D.C. Circuit reversed. 1 successfully argued the government’s appeal in the D.C. 
Circuit, and I was a principal author of its briefs. 

UDVv. Ashcroft, 389 F.3d 973 (10th Cir. 2004) (en banc), aff’d, 546 U.S. 
418 (2006). Plaintiffs in this case alleged an entitlement under the Religious 
Freedom Restoration Act (RFRA) to drink hallucinogenic tea for sacramental 
purposes. The government argued that RFRA did not preclude application of 
federal drug statutes that were, in its view, necessary to achieve the compelling 
interests in protecting health, preventing diversion of dangerous and addictive 
drugs, and complying with international drug-control treaties. The district court, 
the Tenth Circuit, and the Supreme Court all disagreed, and prohibited the 
government from enforcing federal drug laws against the plaintiffs. I argued the 
government’s appeal before the en banc Tenth Circuit, I was actively involved in 
reviewing and editing its Tenth Circuit briefs, and 1 assisted OSG with this case in 
the Supreme Court. 

Hodges V. Thompson, 311 F.3d 316 (4th Cir. 2002), cert, denied, 540 U.S, 
811 (2003). This case involved Spending Clause and Tenth Amendment 
challenges to funding conditions imposed under the Temporary Assistance to 
Needy Families (TANF) program. Congress has required states accepting TANF 
funds to meet certain computer automation requirements in order to facilitate the 
inter-state enforcement of child support obligations. South Carolina, which 
accepted TANF funds but failed to meet the requirements, argued that the ensuing 
reduction of its funding was unconstitutional. The district court upheld the 
fimding conditions, and the Fourth Circuit affumed. I successfully argued the 
case for the federal govermnent in the Fourth Circuit. 
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Here are some significant litigated matters that I worked on in private practice: 

United States v. Estate of Romani, 523 U.S. 5 1 7 (1 998). This case 
presented the question which of two conflicting statutes determines bankruptcy 
priorities when the United States is one of the competing creditors. Although 
every federal court of appeals to have addressed the question gave the government 
an absolute priority under one of the statutes at issue, the Supreme Court 
unanimously agreed with our position that the other statute (under which our 
client would be entitled to priority) governed in the circumstances presented. In 
this pro bono representation, I wrote the successful brief for the respondent 
private creditor. Opposing counsel was the Office of the Solicitor General. 

Reynoldsville Casket Co. v. Hyde, 514 U.S. 749 (1995). This case 
presented the question whether Supreme Court decisions that change prior law 
may be applied only prospectively. Respondent Carol Hyde was severely injured 
in an automobile accident caused by an employee of petitioner Reynoldsville 
Casket Company. In determining when to file her lawsuit, Hyde relied on a 
tolling statute that had prevented the applicable statute of limitations from 
running. TTien, in another case, the Supreme Court invalidated the tolling statute 
and thereby rendered Hyde’s lawsuit untimely. In this pro bono representation, I 
wrote the brief for Hyde, which argued that Supreme Court decisions should be 
denied retroactive effect where the denial is necessary to prevent unfair surprise. 

A.D. Bedell Wholesale Co. v. Philip Morris, Inc. 263 F.3d 239 (3d Cir. 
2001), cert, denied, 534 U.S. 1081 (2002). Plaintiffs in this case raised antitrust 
challenges to the historic $368 billion settlement of smoking-and-health litigation 
between 46 states and every leading tobacco company. With strong support from 
the states, the defendant tobacco companies argued that the settlement was 
immune from antitrust scrutiny under the Noerr-Pennington and state action 
doctrines. Together with one co-counsel, I successfully argued in the Third 
Circuit on behalf of the defendants. 

General Electric Co. v, Delaney, 251 F.3d 976 (Fed. Cir. 2001). This case 
raised the question whether government contractors may use historic exchange 
rates, as opposed to current exchange rates, to price depreciation in dollar-based 
contracts for the provision of goods and services abroad. The question has great 
economic significance where, as in this case, the project is capital-intensive and 
the foreign economy is hyperinflationary. I wrote the Federal Circuit briefs for 
appellant General Electrie, which successfully argued that the applicable 
government-contract regulations permit the use of historic exchange rates to 
account for depreciation. Opposing counsel was the Commercial Litigation 
Branch of the Civil Division. 

EEOC V. Staten Island Savings Bank, 207 F.3d 144 (2d Cir. 2000). The 
Second Circuit held that the Americans With Disabilities Act does not prohibit 
insurers from providing different coverage for different risks and, in particular. 
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does not prohibit insurers from offering coverage for physical disabilities but not 
mental disabilities. In this case, I was lead counsel for the American Council of 
Life Insurance (ACLI) and the Health Insurance Association of America (HIAA), 
for whom I wrote a successful amicus brief in the Second Circuit. On behalf of 
ACLI and HIAA, I wrote successful amicus briefs on the same issue, or 
substantially similar issues, in various other courts of appeals as well. 

Unity Real Estate Co. v. Hudson, 178 F.3d 649 (3d Cir.), cert, denied, 528 
U.S. 963 (1999). This case involved retroactivity-based takings and due process 
challenges to the Coal Industry Retiree Health Benefit Act, which makes coal 
mining companies liable for lifetime retiree health benefits based on expired 
collective bargaining agreements signed by the companies years or decades before 
the statute was enacted. I argued in the Third Circuit for several former mining 
companies appearing as amici. I also wrote the Third Circuit amicus brief, and 
was actively involved in assisting counsel for the plaintiff companies. Opposing 
counsel included the Appellate Staff of the Civil Division. 

Charles v. Burton, 169 F.3d 1322 (1 1th Cir.), cert, denied, 528 U.S. 879 
(1999). This case involved the extent of protections available to migrant 
farmworkers under the Agricultural Workers Protection Act. That Act requires 
employers to obtain insurance on vehicles that transport workers to the fields. 

The Eleventh Circuit held that this duty extends not only to farm labor contractors 
(FLCs) that recruit the workers, but also to farm operators that contract with FLCs 
for labor. The Eleventh Circuit further held that, when an employer fails to obtain 
the required insurance, injured workers may recover actual damages from the 
employer. In this pro bono representation, I successfully argued the appeal for the 
plaintiffs, a group of migrant farmworkers who bad been severely injured when a 
pickup truck overturned while carrying them to work. My co-counsel was the 
Migrant Farmworker Justice Project. 

United States v. Olbres, 99 F.3d 28 (1st Cir. 1996). In this case, I served 
as lead counsel for two defendants convicted of criminal tax evasion. The First 
Circuit held that a district court, in determining the applicable sentencing 
guideline range, must find that the defendant willfully evaded taxes on the entire 
amount of income for which the defendant is held responsible. The court further 
upheld a downward departure from the guidelines in order to prevent economic 
hardship to irmocent third parties. I successfully briefed and argued the appeal for 
the defendants, and 1 then served as lead trial counsel for the defendants at their 
re-sentencing. Opposing counsel was the Tax Division of DOJ. 

Blue Cross & Blue Shield United of Wisconsin v. Marshfield Clinic, 65 
F.3d 1406 (7th Cir. 1995), cert, denied, 516 U.S. 1184 (1996). This case involved 
antitrust litigation between Blue Cross, a large medical insurer, and Marshfield 
Clinic, a medical clinic with offices at various locations in Northern Wisconsin. 
Blue Cross argued that Marshfield overcharged its insureds and that Marshfield 
physicians unlawfully refused to participate in HMO networks offered by Blue 
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Cross. A jury found for Blue Cross and entered a $20 million verdict. On appeal, 
the Seventh Circuit reversed, held that Marshfield lacked power in any properly 
defined antitrust market, and ordered dismissal of most of Blue Cross’s case. I 
was the principal author of Marshfield’s successful briefs in the Seventh Circuit. 

Action for Children’s Television v. FCC, 59 F.3d 1249 (D.C. Cir. 1995), 
ceri. denied, 516 U.S. 1072 (1996). In this case, various broadcasters, 
organizations representing broadcasters, and public-interest groups raised First 
Amendment challenges to the procedures used by the FCC to adjudicate fines for 
allegedly indecent broadcasting. The plaintiffs argued that these procedures 
failed to ensure adequate judicial review and, in practice, operated as an 
unconstitutional system of prior restraint. The district court and the court of 
appeals rejected these contentions, and the Supreme Court denied certiorari. 1 
was the principal author of the plaintiffs’ various briefs or petitions in the district 
court, the D.C. Circuit, and the Supreme Court. In addition, 1 developed the 
extensive stipulated record based on which the parties filed their dispositive 
motions. Opposing counsel was the U.S. Attorney’s Office for the District of 
Columbia. 

Here are some significant matters that I worked on in private practice and that 
were not litigated in courts of record; 

Loewen Group V. United States, ICSTDHo. ARB(AFy9S/3. This case was 
the first arbitration filed against the United States under Chapter 1 1 of the North 
American Free Trade Agreement (NAFTA), which gives investors of one 
signatory country a right to arbitrate against other signatory countries for alleged 
violations of international law. The dispute arose out of the treatment of Loewen, 
a Canadian company, in private litigation filed against Loewen by a Mississippi 
plaintiff in Mississippi state court. In a commercial dispute involving assets 
valued at under $5 million, a jury awarded the plaintiff $500 million, including 
$74 million in emotional-distress damages and $400 million in punitive damages. 
When the Mississippi appellate courts refused to reduce a bond requirement to 
prevent execution pending appeal, Loewen settled the case under duress for $275 
million. The NAFTA arbitration raised claims against the United States (which 
under international law is responsible for violations committed by individual 
states) under theories of due process, equal protection, and takings. I was one of 
three attorneys who conceptualized this case, drafted Loewen’s pleadings (which 
in total ran into hundreds of pages), and conducted the arbitration for Loewen on 
the merits. The claim was arbitrated before a three-member panel that included 
the Honorable Abner Mikva, former Chief Judge of the D.C. Circuit, and Sir 
Anthony Mason, the retired Chief Justice of Australia. Opposing counsel was the 
Federal Programs Branch of the Civil Division. After several days of hearings, 
the panel dismissed the claims based on Loewen’s asserted lack of standing. 
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In re: A Hearing To Review the Plan of Development and Operation and 
Other Agreements as They Affect Natural Gas Liquid (NGL) Throughput, 

Miscible Injectant (MI) Utilization and Ultimate Recovery From Prudhoe Bay 
(1996). This matter involved administrative proceedings before the Alaska Oil 
and Gas Conservation Commission (AOGCC), which has regulatory authority 
over Prudhoe Bay, the largest oil field in North and South America. By 1 996, 1 1 
oil companies had invested $16 billion into the field and had run it successfully 
for two decades. Nonetheless, the AOGCC sua sponte noticed an administrative 
hearing to consider involuntary “re-unitization” of the field (i.e., the forcible 
restructuring of all of its ownership interests). The three principal investors in 
Prudhoe Bay - BP Exploration (Alaska), Arco, and Exxon - all agreed to oppose 
the proposal. In the ensuing hearings before the AOGCC, my firm represented 
BP Exploration (Alaska). 1 was actively involved in preparing our case and in 
assisting senior partners at the hearing itself. In addition, I was the principal 
author of our post-hearing brief, which argued that the proposed re-unitization 
was both unauthorized by Alaska statutes and unwise. The AOGCC ultimately 
accepted our arguments and abandoned its attempt to re-unitize Prudhoe Bay. 

I have not performed lobbying activities for any clients. 

18. Teaching : What courses have you taught? For each course, state the title, the 
institution at which you taught the course, the years in which you taught the course, 
and describe briefly tbe subject matter of the course and the major topics taught. 

If you have a syllabus of each course, please provide four (4) copies to the 
committee. 

1 have not taught any courses. 1 have occasionally appeared as a guest lecturer at 
an undergraduate course at American University, as described above in my answer to 
question 13(d). 

19. Deferred Income/ Future Benefits : List the sources, amounts and dates of all 
anticipated receipts from deferred income arrangements, stock, options, 
uncompleted contracts and other future benefits which you expect to derive from 
previous business relationships, professional services, firm memberships, former 
employers, clients or customers. Please describe tbe arrangements you have made 
to be compensated in the future for any financial or business interest. 

1 have two sources of future retirement income attributable to my time in private 
practice at Jones Day. First, during that time, I made investments, and Jones Day made 
investments on my behalf, into the Jones Day Retirement Plan, a Keogh retirement plan 
offered by Jones Day to its employees. My investments are in the Balanced Fund offered 
through that Plan. They are presently worth about $77,200. Neither I nor Jones Day can 
make further contributions on my behalf to the Plan, and the value of my investment does 
not depend on the financial performance of Jones Day. Second, as a result of my nearly 
2.5 years of service as a Jones Day partner, I am entitled, under the terms of the Jones 
Day partnership agreement and the Jones Day Pension Plan, to be paid a pension benefit 
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of about $227 per month for life, beginning on September 30, 1 929. The amount of this 
defined benefit also does not depend on the financial performance of Jones Day. 

During my time in the federal government, I have made investments, and the 
government has made investments on my behalf, into the Thrift Savings Plan, a defined 
contribution retirement savings plan for federal employees. My investments in this plan 
are presently worth about $69,900. 

20. Outside Commitments During Service ; Do you have any plans, commitments, or 
agreements to pursue outside employment, with or without compensation, during 
your service in the position to which you have been nominated? If so, explain. 

No. 

21. Sources of Income : List sources and amounts of all income received during the 
calendar year preceding your nomination and for the current calendar year, 
including all salaries, fees, dividends, interest, gifts, rents, royalties, patents, 
honoraria, and other items exceeding $500 or more (If you prefer to do so, copies of 
the financial disclosure report, required by the Ethics in Government Act of 197S, 
may be substituted here.) 

Attached are copies of ray financial disclosure report. 

22. Statement of Net Worth : Please complete the attached financial net worth 
statement in detail (add schedules as called for). 

See attachment. 

23. Potential Conflicts of Interest : 

a. Identify any affiliations, pending litigation, financial arrangements, or other 
factors that are likely to present potential conflicts-of-interest during your 
initial service in the position to which you have been nominated. Explain 
how you would address any such conflict if it were to arise. 

Having served in DOJ without significant conflict-of-interest issues during 
the last six years, I do not believe that I would face significant conflicts, if 
confirmed, upon my return to the Civil Division. My financial holdings are listed 
on the attached net worth statement. They have remained largely unchanged 
during the last six years, and they have only rarely required me to recuse myself 
from matters that I otherwise would have worked on. In the unlikely event that 
one of my holdings compelled a recusal that was prejudicial to the government, I 
would consider divesting myself of the holding. Based on prior work in private 
practice, I am recused from United States v. Philip Morris, a major case that the 
Civil Division is litigating against several large tobacco companies. 
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b. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. 

If confirmed, I would create a recusal list based on my financial holdings 
and ray past work in private practice. Consistent with ordinary Civil Division 
practice, 1 would expect attorneys to consult this list before adding ray name to 
filings as the Assistant Attorney General. As individual matters were brought to 
my attention, 1 would make recusal decisions based on the criteria established by 
statute and in DOJ regulations. In doing so, I would tend to err on the side of 
recusal, and I would rely heavily on the advice of the designated ethics officials 
within the Civil Division and the Justice Management Division, as I have done for 
the past six years. 

24. Pro Bono Work : An ethical consideration under Canon 2 of the American Bar 

Association’s Code of Professional Responsibility calls for “every lawyer, regardless 
of professional prominence or professional workload, to find some time to 
participate in serving the disadvantaged.” Describe what you have done to fulfill 
these responsibilities, listing specific instances and the amount of time devoted to 
each. If you are not an attorney, please use this opportunity to report significant 
charitable and volunteer work you may have done. 

Among my most significant pro bono representations are the following: 

United States v. Estate of Romani, 523 U.S. 517 (1998). This ease 
presented the question which of two conflicting statutes determines bankruptcy 
priorities when tlie United States is one of the creditors. The Supreme Court held 
that the statute favoring our client, the respondent private creditor, governed in the 
circumstances presented. I afforded successful pro bono representation to the 
respondent, a small business that could not afford to litigate this case in the 
Supreme Court. In researching and drafting its brief, and preparing another 
lawyer for the oral argument, I devoted 278 hours to the case. 

Board of County Commissioners of Bryan County v. Brown, 520 U.S. 397 
(1997). This case presented the question whether counties may be liable under 42 
U.S.C. 1983 for the allegedly negligent hiring of employees who commit 
constitutional violations. 1 afforded successful pro bono representation to the 
National Association of Counties, which filed an amicus brief arguing against the 
imposition of such liability. I was actively involved in drafting and editing the 
brief, and I devoted 37 hours to the case. 

Reynoldsville Casket Co. v. Hyde, 514 U.S. 749 (1995). This case 
presented the question whether Supreme Court decisions that change prior law 
may be applied only prospectively in order to prevent unfair surprise. Respondent 
Carol Hyde, who was severely injured in an automobile accident caused by an 
employee of the petitioner, lost her claims under the retroactive application of a 
Supreme Court decision invalidating the applicable tolling statute. 1 afforded pro 
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bono rq)resentation to Ms, Hyde. In researching and drafting her brief, and 
preparing another lawyer for the oral argument, I devoted 1 55 hours to the case. 

Charles v. Burton, 169 F.3d 1322 (1 1th Cir.), cert, denied, 528 U.S. 879 
(1999). In this case, the Eleventh Circuit held that migrant farmworkers could sue 
both farm labor contractors and farm operators for damages caused by those 
employers’ failure to obtain adequate insurance, as required by the Agricultural 
Workers Protection Act. I afforded successful pro bono representation to the 
appellants, a group of farmworkers who had been severely injined when a pickup 
truck overturned while carrying them to work. In preparing for and presenting 
oral argument, I devoted 54 hours to the case. 

Sablan v. United States, 1 14 F.3d 913 (9th Cir. 1997) (en banc), cert, 
denied, 522 U.S. 1 025 (1 998), This case involved the question how to assess the 
reasonableness of criminal sentences outside the applicable sentencing guideline 
range. At a sentencing for petitioner David Sablan, the government and defense 
counsel agreed to recommend a ten-year sentence, but the district court sua sponte 
departed upwards to impose a twenty-year sentence. Sitting en banc, the Ninth 
Circuit affirmed the sentence and overruled prior circuit precedent establishing a 
general methodology for assessing the reasonableness of sentences outside the 
guideline range (under which, all parties agreed, a sentence exceeding ten years 
would have been unreasonable). Upon learning of this decision, I contacted Mr. 
Sablan’s local counsel in Guam and offered to represent Mr. Sablan in the 
Supreme Court pro bono. On his behalf, I researched and wrote a petition for 
certiorari and a supporting reply brief in the Supreme Court. I devoted 1 1 8 hours 
to the case, 

Action for Children’s Television v. FCC, 59 F.3d 1249 (D.C. Cir. 1995), 
cert, denied, 516 U.S. 1072 (1996). This case presented First Amendment 
challenges to the procedures used by the FCC to adjudicate fines for allegedly 
indecent broadcasting. For a fixed and substantially reduced fee, my firm 
represented a consortium of broadcasters, organizations representing broadcasters, 
and public-interest groups such as the ACLU and People For the American Way. 

I developed the stipulated record in this case, and was the principal author of the 
plaintiffs’ various filings in the district court, the court of appeals, and the 
Supreme Court. I devoted a total of 595 hours to this case. To the best of ray 
recollection, 1 would estimate that about two-thirds of that time was 
imcompensated. 

Powlos V. INS, No. 98-2670 (4th Cir. Oct. 4, 1999). Petitioner Adanech 
Powlos sought review of a decision denying her asylum and ordering her deported 
to Ethiopia. While her petition for review was pending in the Fourth Circuit, the 
Board of Immigration Appeals (BIA) agreed to re-open proceedings based on new 
evidence that the seeming inconsistencies in Ms. Powlos’s testimony were due to 
language barriers and post-traumatic stress syndrome. The Fourth Circuit then 
dismissed the petition for review. On remand, an immigration judge granted 
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asylum based on evidence that the Ethiopian government repeatedly beat Ms. 
Powlos, and executed her father, on account of her family’s political opposition to 
that government. I afforded successful pro bono representation to Ms. Powlos in 
the Fourth Circuit, before the BIA, and in immigration court. I supervised the 
lawyers primarily responsible for this matter, and I devoted 17 hours to it. 
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FINANCIAL STATEMENT 

NET WORTH 

Provide a complete, current financial net worth statement 
which itemizes in detail all assets {including bank accounts, 
real estate, securities, trusts, investments, and other 
financial holdings) all liabilities {including debts, mortgages, 
loans, and other financial obligations) of yourself, your 
spouse, and other immediate members of your household. 


PLEASE SEE ATTACHMENT. 


1 ASSETS 

LIABILITIES 1 

Cash on hand and in banks 

1 

1 


Notes payable to banks-secured 




U.S, Government securities-add 
schedule 




Notes payable to banks-unsecured 




Listed securities-add schedule 




Notes payable to relatives 




Unlisted securities--add schedule 




Notes payable to others 




Accounts and notes receivable: 




Accounts and bills due 




Due from relatives and friends 




Unpaid income tax 




Due from others 




Other unpaid income and interest 




Doubtful 




Real estate mortgages payable-add 
schedule 




Real estate owned-add schedule 




Chattel mortgages and other liens 
payable 




Real estate mortgages receivable 




Other debts-itemize: 




Autos and other personal property 








Cash value-life insurance 








Other assets itemize: 

























1 



Total liabilities 








Net Worth 




Total Assets 




Total liabilities and net worth 




CONTINGENT LIABILITIES 




GENERAL INFORMATION 




Aa endorser, comaker or guarantor 




Are any assets pledged? (Add 
schedule) No. 



1 

On leases or contracts 




Are you defendant in any suits or 
legal actions? No. 




Legal Claims 




Have you ever taken bankruptcy? No. 




Provision for Federal income Tax 








Other special debt 







I 
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Gregory G. Katsas 
Statement of Net Worth 
December 2007 

(asset valuations rounded to nearest $100) 


ASSETS 

Cash on hand 

$500 

Common Stock 

Alcatel-Lucent 

$3,200 

ASA Ltd. 

$8,000 

AT&T 

$1,200 

Cisco Systems 

$5,800 

Coca Cola 

$15,300 

General Electric 

$73,100 

Intel 

$6,400 

Johnson & Johnson 

$100,900 

Merck 

$31,500 

Newmont Mining 

$800 

Proctor & Gamble 

$88,300 

Funds 

Fidelity Cash Reserves (money market) 

$1,330,500 

Fidelity Magellan 

$98,600 

Fidelity Overseas 

$45,800 

Fidelity Select Industrial Materials 

$64,100 
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AIM Diversified Dividend Fund 

$14,200 

Janus Fund 

$3,900 

Vanguard GNMA Fund 

$16,000 

Vanguard International Growth Fund 

$12,700 

Retirement interests 


Federal Thrift Savings Plan 

$69,900 

Jones Day Retirement Plan 

$77,200 

Jones Day Pension Plan** 


Personal property 

$1000 

TOTAL ASSETS 

$2,068,900 

LIABILITIES 

$0 

NET WORTH 

$2,068,900 


Through this plan, 1 will be entitled to receive approximately $227 per month for life, 
beginning on September 30, 2029. Given the amount of time between now and then, the present 
value of this benefit is difficult to estimate. 
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U.S. Department of Justice 
Justice Management Division 
Departmental Ethics Office 


Washington, D.C. 20S10 


Mr. Robert Cusick DEC 1 4 2007 

Director 

Office of Government Ethics 
1 201 New York Avenue, NW 
Suite 500 

Washington, DC 20005-3919 
Dear Mr. Cusick: 

In accordance with the provisions ofTitie I of the Ethics in Government Act of 1978 as amended, 
1 am forwarding the financial disclosure report of Gregory F. Katsas, who has been nominated by 
the President to serve as the Assistant Attorney General, Civil Division, Department of Justice. 

We have conducted a thorough review of the enclosed report. The conflict of interest statute, 

18 U.S.C. 208, requires that Mr. Katsas recuse himself from participating personally and 
substantially in any particular matter that has a direct and predictable effect on his financial 
interests or the financial interests of any other person whose interests are imputed to him, unless 
he first obtains a written waiver, pursuant to Section 208(b)(1), or qualifies for a regulatory 
exemption, pursuant to Section 208 (b)(2). In determining whether a particular matter has a 
direct and predictable effect on his financial interests or on those of any other person whose 
interests are imputed to him, Mr. Katsas will consult with Department of Justice ethics officials. 
Mr. Katsas has a financial interest in several publicly traded securities. Consistent with 1 8 USC 
208, he will recuse himself from participating personally and substantially in any particular 
matter that would have a direct and predictable effect on the financial interest of the issuers of 
these securities, unless he is granted a waiver to participate or qualifies for a regulatory 
exemption. Mr. Katsas has been advised and understands that as a Senate-confirmed Presidential 
appointee, he is not permitted to have any outside earned income during his service in the 
position. 

We have advised Mr. Katsas that because of the standard of conduct on impartiality at 
5 CFR 2635.502, he should seek advice before participating in a particular matter involving 
specific parties which he knows is likely to have a direct and predictable effect on the financial 
interest of a member of his household, or in which he knows that a person with whom he has a 
covered relationship is or represents a party. 
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Mr. Robert 1. Cusick Page 2 

Based on the above agreements and counseling, 1 am satisfied that the report presents no conflicts 
of interest under applicable laws and regulations and that you can so certify to the Senate 
Judiciary Committee. 


Sincerely, 



Michael H. Allen 

Deputy Assistant Attorney General 


for Administration and 
Alternate Designated Agency Ethics Official 

Enclosure 
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Income: type and amount. If "None Cot less than $201)" is checked, ho 
other entry is needed in Block C for that item. 

BLOCK C 
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Assets and Income 
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For you, youj spouse, and dependent children, 
report each asset held for investment or the 
production of income which had a fair market 
value exccedine Sl.OOO at the close of the report' 
ina period, or which eeneraied more than $200 
in inome durk^ die TeportiQB period, together 
with such income. 

For yourself, also report the source and actual 
amount of esxtttd income exceedinE $200 (other 
than firom the U.S. Government). For vour spouse, 
report the source but not the amount of earned 
income of more than $1,000 (except report the 
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Income; type and amount. If "None (or less than S201V' is checked, no 
other entry is needed in Block C for that item. 
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lUo.. Day. 
Yr.) 

Oolvlf 

Honoraria 










1 

1 

I 

1 

1 












SCBEDULE A continued 

(Use only if needed) 

000*000*55 •«aAO 











. 1 . no- .i 1 .It 

■ 



















1 

1 

fe 

§ 



X 





! 

000*0015-100*055 










lur.H 


■■ 








000*515-100*55 








X 


<«.»I.I.£t 



ki. 







005*25 - tOO'IS 


X 








" *„'u Itw 










b 

1 

i 

8 

1 

3 

1 

dors o«q» *«| jn) most 




X 






=. 

■1.::-;, ,|.l- , 





















■ 









spuapuja 


X 

X 










ifSii 








jsn.li P3|d»w3 















y . 

X ■ ■. 

X 

’t 


1 

§ 

1 

1 

VatusHon of Assets 
at close of 
repoiting period 

BLOCK B 

000‘000‘0SSJa*O 


















. .. 

WfWi 

oooWszt-iooWss 










lKKri.P>5-l :.r It 





X 





.000*000*15 

















ss 



000*005$ 'T0O‘0SZS 










‘AlV'ilS-UV'O'Jlt 



TiW 







1 

000*0015*100*055 



X 



X 


X 


<w,rjst iW.it 










■s 

1 

« £ 
it 

1 i 
i 1 

1*3 

1 g> 
s s 

f 4 

£•3 

fl 

it 

ooo'sis-ioo'is 

K 



X 





X 


' 









. Assets and Income 

BLOCK A 

□ 

1 

o 

E 

E 

o 

O 

§ 

3 

_l 

s 

E 

£ 

o 

s 

c 

o 

E 

E 

0 

U 

V 

2 

E 

5 

1 

2 

d 

ASA LW. Common 

Fidelity Cash Reserves - MM Fund 

Fidelity Magellan Fund 

Fidelity Overseas Fund 

Fidelity Select Industrial Materials Fund 

■Q 

1 

5 

5 

s 

< 

1 

5 o 

I ? 

S o 

1 s 

x; id 



« 



. 


. 


lJ 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00108 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN:CMORC 



99 


N. 

O 

S 

1 

a 

i 


Income: type and amount. If "None (or less than S201)" is checked, no 
other entry is needed In Block C for that it«n. 
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Senator Whitehouse. Thank you, Mr. Katsas. 

Mr. O’Connor, you, in addition to being the nominee for Associate 
Attorney General, also continue in your position as U.S. Attorney 
for the District of Connecticut. 

Mr. O’Connor. That’s correct. I currently serve as U.S. Attorney 
for Connecticut. 

Senator Whitehouse. Do you intend to relinquish that position? 

Mr. O’Connor. I believe I would have to, if I was confirmed. I 
don’t think it’s a choice by law. I would certainly intend to step 
down, if confirmed. 

Senator Whitehouse. Good. 

I think across America, people who have served in the Depart- 
ment of Justice are looking at this institution with real consterna- 
tion, but also real hope. I think as we all know, this is a really 
vital, proud, and important institution in the architecture of Amer- 
ican government and the enforcement of American liberties and 
laws. I hope it is now emerging from what probably number among 
its darkest days. 

I think it is very important to every member of this committee, 
as well as to so many thousands of colleagues who work for the De- 
partment of Justice and to those who have gone before you who 
look back with real pride and affection on their time at the Depart- 
ment of Justice, to see things put right. 

I would like to hear from you why, now, you want to be Associate 
Attorney General and how, to borrow the phrase from the Hartford 
Current, you will promise to help restore consonance to the Depart- 
ment of Justice and stability to the Department of Justice. 

Mr. O’Connor. Senator, I think the short answer to that is, be- 
cause I subscribe to the same views of the Department that you 
just articulated, I believe that all of us in the Department, particu- 
larly those of us who serve at the pleasure of the President and 
who are here for a finite period of time, we have an obligation to 
keep the reservoir of credibility as high as we found it. These have, 
rightfully, been difficult times for the Department. I agree with 
that wholeheartedly. 

I had the pleasure of serving with some of the best U.S. Attor- 
neys in the country, colleagues and friends, and I think we all 
share the commitment to making sure that we do all that we can 
to make sure that we leave this Department as good as we found 
it. 

I think the opportunity to serve as Associate Attorney General 
is an opportunity for me to do all I can in a different capacity, al- 
beit one that would require me to be away from my family for a 
period of time. But when the Attorney General asks you to serve 
at challenging times, I think for those of us who are committed to 
public service, it’s a very difficult question to say no to. 

I was asked to serve, am honored to have served. I am fortunate 
to have a family that has supported me in these endeavors, though 
it hasn’t been easy. I can commit to you that, if I am confirmed, 
I will work every day, not just with those of us who served in this 
administration, but the men and women who will be there long be- 
yond us, to do all we can to give people the confidence that this 
Department of Justice has to have to be effective. 
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Senator Whitehouse. There will be those awkward cir- 
cumstances with the political desires and purposes with the admin- 
istration that you serve that may come into conflict with the laws 
and liberties that it is the Department’s obligation to defend. In 
those circumstances, how will you evaluate that conflict? 

Mr. O’Connor. Well, I would follow the law. The law is supreme. 
No job — no job — is more important than its credibility and integ- 
rity. If I ever came to such a situation — and I truly hope and trust 
that I won’t, but if I do — I will not hesitate to walk away, to resign, 
if I ever felt that I was being asked to do anything other than 
what’s right for the Department, what’s right for this country. 

Senator Whitehouse. You served as Chief of Staff to Attorney 
General Gonzales at the time when he gave testimony before this 
committee, that many of the members felt was less than candid, 
less than truthful. Were you involved in the preparation of his tes- 
timony before this committee as Chief of Staff? 

Mr. O’Connor. I was involved. I’m not sure what particular tes- 
timony you’re referring to, but I was involved, generally preparing 
him and enlisting others, one at the Office of Legislative Affairs, 
in the various oversight hearings that occurred during the time pe- 
riod I served as Chief of Staff. 

Senator Whitehouse. The two statements that come to mind, 
one was on July 24 when Mr. Gonzales stated, in reference to his 
visit to Attorney General Ashcroft’s hospital room, “The disagree- 
ment that occurred and the reason for the visit to the hospital was 
about other intelligence activities. It was not about the Terrorist 
Surveillance Program that the President announced to the Amer- 
ican people.” 

Since then, numerous officials, including members of the so- 
called Gang of Eight, the top intelligence committees on the House 
and Senate side, and FBI Director Robert Mueller, have confirmed 
that the disputes did, in fact, concern the Terrorist Surveillance 
Program. 

What was your reaction when he gave that testimony? Were you 
familiar with the underlying situation or were you out of the classi- 
fication bubble necessary to understand the testimony? 

Mr. O’Connor. The latter. I, frankly, have no understanding. I’m 
not read into the Terrorist Surveillance Program, never have been. 
With respect to that portion of his testimony, he did testify a few 
times at the Intel Committee. I was not involved in the preparation 
for that because I had not been read into that program. So, I could 
not tell you whether or not anyone’s testimony in that regard is ac- 
curate or not. 

Senator Whitehouse. OK. 

The other piece of testimony was on April 19. Mr. Gonzales testi- 
fied, “I haven’t talked to witnesses because of the fact that I 
haven’t wanted to interfere with the investigation”, the investiga- 
tion being the investigation into the dismissal of U.S. Attorneys. 
Subsequently, White House liaison Monica Goodling testified that 
the Attorney General had indeed had a discussion with her, one 
that she found uncomfortable, in which he set out his version of 
events regarding the process of hiring U.S. Attorneys, and asked 
her for her reaction. 
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Were you involved with that testimony? What is your reaction to 
what the Attorney General said when he testified as he did? 

Mr. O’Connor. Well, I don’t think I had any reaction at the time. 
I don’t even know if I was serving as Chief of Staff at that point. 
I believe I became Chief of Staff, like, April 26th. But I was. Sen- 
ator, I know, part of the folks involved in preparing for that hear- 
ing, I believe. At the time he answered that question I had no rea- 
son to question him. When Ms. Goodling subsequently testified, 
there was obviously a difference of opinion there. 

I think Judge Gonzales could probably speak better than I can 
as to explaining that inconsistency. I don’t believe that Judge 
Gonzales, when he subsequently denied having that conversation 
with this group. I’m not privy, as I said, to exactly what the expla- 
nation was. It may have been the fact that he had just not recalled 
it, or he didn’t recall the conversation occurring then. 

Senator Whitehouse. Do you know when you first became aware 
of a conversation that took place between Attorney General 
Gonzales and Ms. Goodling? 

Mr. O’Connor. Yes, I do. 

Senator Whitehouse. When was that? 

Mr. O’Connor. It was the day she testified. 

Senator Whitehouse. OK. Well, that clarifies what your action 
would have been to his testimony. 

The last point I’d like to ask you about is a more specific version 
of my earlier question focusing in on the Civil Rights Division, 
which is a division that has suffered particularly in the past 
months and years with embarrassing evidence of politically moti- 
vated hirings, a decrease in the division’s enforcement of Section 2 
of the Voting Rights Act, the DOJ amicus brief defending Indiana’s 
Voter Identification law, which, based on all the evidence I have 
seen, is an effort to make it more difficult to vote, not less difficult. 

If confirmed, what would you do to ensure that the Civil Rights 
Division is apolitical and vigorously protects the right to vote? In 
particular, what do you think about these State voter ID laws, 
which strike me as both erecting an obstacle to the right to vote, 
and doing so in a way that particularly makes it difficult for the 
elderly, for authorities, and for people who are at the lowest eco- 
nomic levels? 

Mr. O’Connor. Well, let me try to answer that in two phases. I 
think with respect to what I would do, should I be confirmed and 
oversee Civil Rights, would be to communicate very clearly that we 
do not make any decisions on any cases for anything other than 
what the law and the facts dictate, and political considerations play 
absolutely no role in whether we bring or don’t bring cases. Only 
the evidence should matter, number one. 

Secondly, I think as a management philosophy of the Civil Rights 
Division, I’d like to see them get on the front pages for the cases 
they do, not for anything else. I think, unfortunately, in the past 
year or two they’ve made news, but not for the right reasons. I 
think my goal would be to see the Civil Rights being talked about 
in the press because of its work, not because of its management, 
or any of the other issues that have nothing to do with the mission 
of doing the right thing for the American people and aggressively 
enforcing civil rights. 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt047450 PO 00000 FrmOOIIS Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



106 


With respect to the second question of voter ID, I must say, I 
have limited experience with the issue. I don’t recall, as U.S. Attor- 
ney of Connecticut, there being any issues with any voter ID stat- 
utes passed by the State legislature that we have had to enforce. 
Obviously, HAVA does apply in Connecticut. 

There have been a few issues with the Secretary of State’s ability 
to certify compliance, but they haven’t really involved our office. I 
can say that obviously the right to vote is probably one of the most 
fundamental rights that we have, and guarding it zealously is part 
of what the Department does in the Civil Rights Division. We have 
an obligation to make sure that people who should vote can vote, 
and aren’t intimidated. That’s probably one of the most important 
issues that we have. 

There is, I believe, a concern in some parts of the country, al- 
though I’m not privy to the facts there, where there are people vot- 
ing who perhaps should not be voting. I think it’s safe to say that 
in those respects there’s an interest as well in making sure that 
people who shouldn’t vote don’t dilute the votes of those who 
should. 

The question I think in each particular case depends on the facts 
and circumstances as to whether the remedy, be it a Federal stat- 
ute, HAVA, or a State statute, is written in a manner that accom- 
plishes that and doesn’t have an adverse impact. I know, with re- 
spect to the case of Indiana, I know that’s pending before the Su- 
preme Court and has been argued. I’m hesitant, not only because 
I’m not that familiar with it, but also because of the pending na- 
ture of that litigation, to make any additional comments specific to 
that. 

Senator Whitehouse. Would you agree with me with the propo- 
sition that if there are a handful of people who may vote for whom 
it is not appropriate that they be voting, it is not legal that they 
be voting, and the measure that the Department pursues in order 
to protect against the risk of their voting discourages hundreds of 
people who are legally entitled to vote, enfranchised properly in 
this country, to vote for its elected officials. The Department has 
taken a big step backward. 

Mr. O’Connor. Well, I would say under those circumstances I 
would like to think the Department would look long and hard. Ulti- 
mately it would be the State legislature that passed the bill that 
had that impact. The Department would have to ascertain, under 
those circumstances, what, if any, role to play. Clearly, I think 
under those circumstances the Department would have to be very 
reticent to try to defend the statute if that was the impact that the 
statute was having. 

Again, it’s hard for me to speculate on the circumstances, but if 
the goal of the statute is not being accomplished and there’s a neg- 
ative impact on people that the statute did not intend to cover, 
that’s a real problem, I think, from a constitutional perspective. 
But I think, should an issue like that land in the lap of the Civil 
Rights Division, we would obviously have to give great weight to 
that. 

Senator Whitehouse. It may be more than just the statute 
that’s involved. It may be enforcement policies at the Civil Rights 
Division. 
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Mr. O’Connor. I agree. That’s possible, yes. 

Senator Whitehouse. OK. 

Mr. Katsas, welcome. 

Mr. Katsas. Thank you. 

Senator Whitehouse. If you don’t mind, I would ask you to em- 
bellish a little further on the remarks that you made in your open- 
ing statement — you alluded to your pride in your father’s accom- 
plishments — and bring them to bear, if you would, on the present 
situation of the Department of Justice, particularly in terms of its 
credibility and reputation for integrity and how you see your role 
in the management position at the Department that you are seek- 
ing, and restoring that credibility and that reputation. 

Mr. Katsas. As a forensic pathologist, my father’s job was to as- 
certain the cause of death and, on many occasions, to testify in 
court about that. He was typically a witness called by the govern- 
ment in the course of a murder or other prosecution, but he never 
viewed himself as a government witness in the sense of someone 
whose job it was to secure a conviction. 

He viewed his job as telling the facts as he determined them, re- 
gardless of where the chips may fall in any particular case. I think 
that kind of fairness earned him the terrific reputation over time 
among both prosecutors and defense lawyers who were involved in 
criminal prosecutions in the Commonwealth of Massachusetts, and 
served him well professionally and served him well as a human 
being. 

As I said, I share that sense that my job as a lawyer, involved 
in a different aspect of court proceedings, is to call things as best 
I can and make the best legal judgments I can, whether as a liti- 
gator called upon to defend the government’s position or as an ad- 
visor called upon to counsel as to what the law might require in 
a particular case. 

One can’t work in a litigating division for five years, as I have, 
without getting the sense that an appreciation of that kind of ethic 
that runs throughout the staff, throughout the appellate staff that 
I supervised and the other parts of the Civil Division, there is a 
wonderful honor that I have felt many times in being able to go 
into court and say, “May it please the Court, I represent the United 
States of America.” 

Deputy Attorney General Comey used to say that that statement 
always gives one immediate credibility and makes a court inclined 
to believe whatever follows that statement. But that’s only true if 
all of us continue to do our part to preserve the traditions of fair- 
mindedness and integrity about which you have spoken so elo- 
quently. I did my best for more than 5 years in the Civil Division 
to uphold that sort of tradition and, if confirmed, I would do my 
best to continue in the same vein. 

Senator Whitehouse. You’ve mentioned this already, but how do 
you see the role of career attorneys with the Department of Jus- 
tice? 

Mr. Katsas. When I was the Appellate Deputy for the Civil Divi- 
sion, there was one of me, a political appointee, and 60 career at- 
torneys working for me and with me. That office couldn’t possibly 
function unless there were a sense of trust and rapport and co- 
operation between me as the nominal leader and the staff who ac- 
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tually did the overwhelming bulk of the work, and made the over- 
whelming majority of the recommendations, and made sure that 
the work got done. 

I think I earned their respect and developed a good relationship 
with them. It is indispensable. In the Civil Division in its entirety, 
there are probably something like half a dozen political appointees 
and 800 career lawyers. No political appointee at the top of that 
pyramid could possibly function without the confidence of all of the 
career lawyers working toward the common mission of justice. 

Senator Whitehouse. I’ve recently had the chance to review a 
number of classified opinions from the Office of Legal Counsel. I’ve 
arranged that they are now — sections of them, at least, that I have 
selected are now declassified so that we can talk about them pub- 
licly, and I’ve spoken about them. 

They concern me very much, particularly since an OLC opinion 
has a precedential effect and one could build on another, and one 
could, in a chain of self-created precedent, walk the Department 
pretty far outside of the bounds of traditional legal theory, particu- 
larly when opinions are classified and there’s very little public op- 
portunity for scrutiny and reaction to it. 

I’d like to ask for each of you to react to two points that I ex- 
tracted from those opinions, and then I’ll turn to my learned, dis- 
tinguished colleague from the State of Maryland, Senator Cardin, 
who has joined us. 

Here are the two propositions that I’d like to ask your comment 
on. The first proposition is this. An executive order cannot limit a 
President. There is no constitutional requirement for a President to 
issue a new executive order whenever he wishes to depart from the 
terms of a previous executive order. Rather than violate an execu- 
tive order, the President has instead modified or waived it. 

My concern on that one, rather briefly, is that it allows the pub- 
lished executive orders of the executive branch of the government 
to become a foil and a screen for the real activities of the govern- 
ment if there is never a disclosure of the President’s, to use the 
phrase, modification or waiver of the executive order. I understand 
perfectly well that the President is free to modify one. He can act 
outside of one and modify it nunc pro tunc. There is enormous and 
widespread executive authority. 

But the idea that you must never — you’re free never to come into 
compliance or change an executive order and simply run a classi- 
fied program in violation of your own disclosed executive orders, 
which in many situations have the force of law, strikes me as being 
a trespass beyond the bounds of legal propriety. 

The second one is very simple. The Department of Justice is 
bound by the President’s legal determinations. It strikes me that 
that is a particularly difficult proposition where the Department of 
Justice is called upon to do its duty, that the President, for reasons 
that may have nothing to do with the enforcement of the laws of 
the United States of America, may choose to have a different view, 
maybe as a result of his personal interests or his political self-in- 
terests, and unfortunately has to have seen such circumstances. 
President Nixon was rather famous for saying if the President says 
so, then it can’t be illegal. 
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So if you could react to those two propositions for me, I’d appre- 
ciate it. 

Mr. O’Connor. 

Mr. O’Connor. Thank you, Senator. I would say that, with re- 
spect to the first one, I think that perhaps the most appropriate 
way to respond is that transparency is crucial, that it seems to me 
always to be the best situation to act in a transparent manner and 
that, regardless of whether the President can or cannot deviate 
from an executive order, it seems to me the most prudent course 
is, when doing so, to make sure that he’s consulting with leader- 
ships of the intel committees or the appropriate committees that 
have jurisdiction or oversight responsibilities. 

So I think, with respect to — it’s less important to me whether he 
can or cannot do that. It’s really more important whether he should 
or should not do it. If he does, it seems to me the best course of 
action would be to make sure he was consulting with the appro- 
priate folks in Congress so that they were aware of it, so it did not 
look, I think as you said, as a cloak-and-shield type situation. I 
think that with respect to the second statement about the Depart- 
ment, I am frankly confused by it. It doesn’t make sense to me. Ob- 
viously I don’t have the same context, but the — 

Senator Whitehouse. I’m so glad you have the same reaction I 
had. 

Mr. O’Connor. Yes. Maybe there’s a context to the classified 
opinion. Obviously I haven’t seen that. But the statement, in and 
of itself. I’m trying to figure out how that could make sense. Per- 
haps there is a way that I’m just not sophisticated enough and 
knowledgeable enough to figure out, but it seems to be that the De- 
partment has an obligation to call them as we see them. 

Senator Whitehouse. Mr. Katsas? 

Mr. Katsas. It’s hard to have too definitive a view, not seeing all 
the context, but let me give you some thoughts based on what 
you’ve shared with us. 

With respect to — 

Senator Whitehouse. And just for the record. I’d be delighted to 
tell you more about those opinions. Those are the only segments 
that they’ve allowed me to talk about, the only segments that are 
unclassified. 

Mr. Katsas. Understood. With respect to the first statement on 
how a President can or can’t change executive orders, it seems to 
me literally true in a sense because the Constitution doesn’t specify 
procedures for making or sending executive orders in a way that, 
say, it specifies the procedures for making and rescinding statutes. 
To that extent, it’s true. 

But as your comments suggest, it does seem to create concern 
about notice and forthrightness. To the extent that an executive 
order is a published public document intended to convey things to 
the Congress and to the public about what the executive is doing, 
there would obviously be concerns if, then, the executive does some- 
thing completely differently in secret without being clear about 
what it’s doing. 

I can obviously understand your concern with respect to Con- 
gress’ oversight interests, and a more general concern that people 
like to know what their government is up to. There may be occa- 
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sions when there are national security or other needs for secrecy 
in particular cases, hut I just can’t evaluate whether such argu- 
ments would he compelling in the context of — whatever context 
that statement was made. 

Senator Whitehouse. And the second? 

Mr. Katsas. The second. I think the important question for me 
as a Justice Department lawyer is, what are my obligations to my 
superiors up the chain of command, to and including the President. 
I understand my obligations, both as a constitutional matter within 
the Article 2 hierarchy and as an ethical matter as an attorney 
charged with practicing ethically, I understand my obligations as 
advising and litigating cases and advising superiors consistent with 
my own assessment of what the law requires. 

It is quite easy to imagine circumstances in which I, as a lawyer, 
think that there is only one legally defensible view to take liti- 
gating a case as a member of the Civil Division and someone above 
me in the chain of command instructs me to do the opposite. That 
would put me in a terrible position. I think it would compel me to 
resign. I am happy to say that, in more than 5 years of litigating 
cases within the Civil Division, I was never put in that uncomfort- 
able and unfortunate position. 

Senator Whitehouse. Senator Cardin? 

Senator Cardin. Mr. Chairman, thank you very much. 

First, let me thank both of our nominees for their commitment 
to public service. We very much appreciate that. We know it’s a 
tremendous sacrifice to your family and we thank the family for 
being willing to share you with public service. So, we thank both 
of you for that. 

I want to followup somewhat with Senator Whitehouse’s com- 
ments about following the law and the power between the execu- 
tive branch and the legislative branch. So, Mr. O’Connor, let me, 
if I might, start by talking a little bit about the U.S. PATRIOT Act 
and how far the administration can go, contrary to what Congress 
may do. 

One of the issues that’s currently being debated is the exclusivity 
of the U.S. PATRIOT Act on obtaining information from U.S. citi- 
zens. There is a balancing that we’re trying to do, giving the gov- 
ernment the ability to get information it needs in a timely way 
versus protecting the civil liberties of the people of our own coun- 
try. We are considering a statute that would be exclusive. As Sen- 
ator Whitehouse mentioned in some of his statements from legal 
counsel opinions, there’s a question, at least, raised as to whether 
Congress can do that or not. 

You’ve been involved in some of this litigation. If Congress in- 
deed requires the administration to follow a certain action on ob- 
taining information under the Foreign Surveillance Act, can the 
President go beyond that, and if he can, what does he have to do 
in order to notify Congress? 

Mr. O’Connor. Senator, yes. I think, to be clear, that’s the Pro- 
tect America Act, I believe, and the FISA modernization debate 
that’s going on right now that expires. I must tell you, my knowl- 
edge of the PATRIOT Act doesn’t really include FISA. That being 
said, I have a general knowledge. I’m happy to answer the ques- 
tion. I haven’t litigated FISA. 
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Senator Cardin. You’re correct. The legislation we’re currently 
considering. 

Mr. O’Connor. That’s right. I would say this. I’m generally 
aware. I don’t — I’ve never really delved in this FISA world as a 
U.S. Attorney, hut my general understanding is — 

Senator Cardin. You’re in for a treat. 

[Laughter.] 

Mr. O’Connor. My general understanding is that there are real- 
ly conflicting views on whether or not Congress can regulate and 
make FISA the exclusive means of the President’s authority to en- 
gage in warrantless surveillance. There’s an opinion I’ve seen from 
Attorney General Griffin Bell where he indicates that FISA does 
not go to the limits, that there’s some inherent authority, recog- 
nizing, of course, that you get into the Justice Jackson analogy of 
Youngstown, where, when you’re in that realm, the President’s 
power is probably at its lowest ebb. But I also recognize that there 
are distinguished legal scholars, including the dean of Yale Law 
School in my district, who feel otherwise, that the President does 
not have inherent authority above and beyond what Congress gives 
them under FISA. I must say, I haven’t read these varying points 
of views. I recognize they exist. They obviously come from people 
with far more formidable legal minds than mine. I think the solu- 
tion is, rather than necessarily — one could probably delve into the 
issue and give a definitive issue — answer on this, but I think it 
would be in everybody’s best interests to avoid the constitutional 
question in the first place and try to work in the spirit that Attor- 
ney General Levy did with Congress, collaboratively, to avoid a 
constitutional question on who has what authority. 

It seems to me the best course of action is always to work col- 
laboratively with Congress on this issue and not put ourselves in 
that third basket that Justice Jackson required, but to put us in 
the first basket where the President is acting consistent with Con- 
gress’ authority. 

And should I be confirmed — and I don’t know if, as Associate At- 
torney General, this would even be in my domain. But were I to 
be asked to participate, I would certainly approach it with the phi- 
losophy that collaboration is always better here and staying in that 
first basket that Justice Jackson so articulately described, rather 
than having a situation where one branch of government is not see- 
ing eye-to-eye with the other. 

Senator Cardin. Well, I agree with you, it’s always best if we can 
work together. Unfortunately, that has not always been the case. 
Mr. Katsas said quite clearly that if he — on a fundamental issue 
there was direction given that he disagreed was following the law, 
he would consider resigning. It seems to me that in the number- 
three position at Justice, you’ll have an opportunity to exercise a 
good deal of impact here. 

What Congress is trying to do, working with the administration, 
is develop the manner in which information can be obtained under 
the Foreign Intelligence Surveillance Act. I guess what I would like 
to know, is the respect for the different branches of government 
and that the Judicial Committee must exercise independent judg- 
ment here — it can’t just be the cheerleader for the President — and 
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would welcome your thoughts as to how you see your role in that 
regard. 

Mr. O’Connor. Well, should I be asked by the Attorney Gen- 
eral — I realize there’s a February 1 deadline, I believe, under the 
Protect America Act. But should I be asked to participate, I can as- 
sure you that my view here would be focused on one thing and one 
thing only, and that’s the law. But I would say that in cases where 
there’s disagreement over how far Congress can go, the solution is 
not to ignore Congress and proceed anyway. 

If you’re going to go to that third bucket, you ought to be doing 
it in close consultation with Congress and you ought to at least let 
Congress know that you have this difference of opinion. I hope and 
I trust, and anything I would do, sir, as Associate Attorney Gen- 
eral, were I to be confirmed, would be to keep us out of that situa- 
tion. I don’t think it’s in the best interests of our country, or the 
Department, or this branch, or the executive branch to have those 
kind of constitutional showdowns. So I’m optimistic, by February 
1st, that those people involved in these negotiations will come to 
some sort of resolution that everybody can live with. 

Senator Cardin. Thank you. 

Mr. Katsas, let me, if I might, turn to Guantanamo Bay for a mo- 
ment. 

Mr. Katsas. Sure. 

Senator Cardin. I understand you’ve been involved in some of 
the litigations concerning Guantanamo Bay. Where are we going on 
Guantanamo Bay? Can we maintain the legal position for an in- 
definite period of time of detaining individuals under unlawful com- 
batant status without rights under the normal criminal justice sys- 
tem, or even the military justice system? 

Mr. Katsas. I think there are two aspects to your question: what 
does the Constitution require vis-a-vis the Guantanamo detainees, 
and what is sound policy vis-a-vis the detainees? 

On the first, the first question is pending before the Supreme 
Court in the Iloda and Boomadine cases, and we should have a lot 
more clarity, I would assume, in June when the court, in all likeli- 
hood, will render a decision on that question. 

Under current law, under current DC Circuit precedent, there is 
no constitutional impediment to the existing regime at Guanta- 
namo of military tribunals followed by Court of Appeals review, but 
that’s all before the Supreme Court to be decided. 

On the broader question of what is sound policy, that is not so 
much a call for a civil litigator to make. But I can tell you, the 
President has expressed his desire to close Guantanamo as soon as 
that can be done responsibly, consistent with that desire. Most of 
the detainees who have ever been brought to Guantanamo have 
been released from Guantanamo. About 750 have been brought in, 
and something on the order of 200 or fewer remain. So, I think the 
Defense Department is doing its best to wind down as much as it 
can. 

The judgments about whether the detainees can safely be 
brought to this country, whether they can safely be released or 
whether they can safely be transferred to other countries under ap- 
propriate security conditions and appropriate assurances of hu- 
mane treatment, frankly, are a bit above my pay grade. 
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Senator Cardin. Let me ask your advice on one other area. 
There are many things that have concerned me about Guantanamo 
Bay. I’ve been there. I’ve had a chance to meet with our soldiers 
that have been in Guantanamo Bay. One thing I’ve never under- 
stood is why the United States didn’t seek the guidance of the 
international community on the handling of unlawful combatants. 
The 9/11 Commission talked a little bit about this. 

I would just like to get — you’re seeking confirmation to a top pol- 
icy position within Justice — as to your views as to the advisability 
of the United States seeking international standards for a problem 
that’s going to be with us, I’m afraid, for the indefinite future. 
We’re not going to be able to end the war on terror in the next year 
or two, so it’s likely that we’re going to have another round of indi- 
viduals who are going to be picked up, suspected to be a terrorist, 
have information that’s important for us to obtain for the security 
of America. 

Wouldn’t it be — I don’t want to lead the witness, but tell me your 
view as to whether we should be doing this alone, knowing full well 
that other countries might very well be in a similar position that 
we’re in and do things that we would normally object to. Would it 
be advisable for us to seek some international standards rather 
than just try to create our own standards for what we think is 
right? 

Mr. Katsas. Other things equal, of course it would be advisable 
to consult with, particularly, our allies and other nations. It seems 
to me that is part of what the Defense Department has done in the 
past in the following sense. The detainees at Guantanamo have 
been given tribunals, have had the opportunity to have a military 
tribunal determine whether or not the detainee is, in fact, an 
enemy combatant or an innocent person swept up in the — 

Senator Cardin. I believe that occurred after the courts inter- 
viewed. 

Mr. Katsas. After the Rasoul decision in 2004. With respect to 
your point about consulting international standards, my under- 
standing is that the thinking at the time was to do precisely that 
and to use as a model for the detention system in 2004 going for- 
ward the kind of standards that have grown out of Article 5 of the 
Geneva Convention which addresses the question of figuring out 
who is, in fact, a combatant and who is not a combatant and who 
is entitled to P.O.W. status. 

Obviously, as we move forward and it looks like detainees might 
otherwise be staying for the indefinite future, it may well be appro- 
priate to consider further process and further protections and, as 
part of that dialogue, I would think that the input of our inter- 
national partners would be a significant consideration going for- 
ward. 

Senator Cardin. Just to clarify the record, I think it would be 
advisable to do more than consultation. I think it would be impor- 
tant for us, with our allies, to develop international standards for 
this new type of international problem we’re confronting, the un- 
lawful combatant issue, so that there’s general recognized inter- 
national standards for how these detainees should be treated. We 
did this originally under the authority of the President without 
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really the Congress or the court’s concurrence, and then finally the 
court has developed certain rights. 

Absent the court decisions, it’s likely that these individuals never 
would have had a formal process for determining their status. But 
I would just hope that we would open this up more. We did a lot 
of things that were very defensible, but we didn’t engage the inter- 
national community. There’s a lot of rumors, and some of which 
were totally false, because of the manner in which we handled it. 
Ultimately we just didn’t know what to do with them. 

After a long detention, they had very little value for intelligence, 
but from a safety point of view we didn’t know whether we should 
try them, or return them, or do what. We’re sort of stuck now. Ev- 
eryone agrees — at least most people agree — that Guantanamo, as it 
was originally constituted, is no longer desirable for us to maintain. 
Now we don’t know what to do with the people that are there. 

So I just would urge us to try to gain international support for 
these types of activities before just saying, because we’re America, 
we can go ahead and do it because we know what we’re doing right. 

Mr. Chairman, you’ve been very patient with time. I want to ask 
Mr. O’Connor just one more question, or at least comment. 

I know that the Chairman’s already questioned you on one of the 
areas that’s under your jurisdiction, which is the Civil Rights Divi- 
sion. I don’t want this hearing to go without mentioning the Civil 
Rights Division because I am deeply troubled by the record of the 
Civil Rights Division over the last couple of years. 

To me, the Civil Rights Division has had a proud history in 
America in advancing the civil liberties/civil rights of all Ameri- 
cans, particularly those who have been denied fully participation in 
our society. I just would caution you as to what could be done with- 
in the Civil Rights Division to really advance the rights of all 
Americans. 

I know the Chairman talked a little bit about election issues, 
which I’ve been working with Senator Obama on legislation that I 
hope will move forward to give you additional tools. But I just be- 
lieve that this is an area that should have no partisan difference, 
one in which we all should be looking at ways that that division 
can perform its historic role in advancing the rights of Americans, 
and would urge you to give this your highest priority. 

Mr. O’Connor. Senator, I will. I would simply say that Congress- 
man Larson was kind enough to refer to a few cases, but we just 
most recently took guilty pleas from two New Haven police depart- 
ment officers who framed an African American defendant for civil 
rights. So, I will pledge to this committee that, should I be fortu- 
nate enough to be confirmed, I will continue the same level of ag- 
gressive enforcement of civil rights in Connecticut on a national 
level and I’m very, very cognizant of your concerns in this area. 

Senator Cardin. Thank you. 

Thank you, Mr. Chairman. 

Senator Whitehouse. Well, I thank you both for your service to 
our country. You both bring significant talents to government serv- 
ice, which you and your families know would be better rec- 
ompensed, financially at least, and in terms probably of worries 
taken home at night in other areas of activity, but you have chosen 
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to dedicate your talents to government service and we are very 
grateful for that. 

I want to particularly thank and express my appreciation to Mrs. 
O’Connor, who has done a wonderful job of keeping the O’Connor 
children in a state where their grandparents can be very proud of 
their behavior through a long afternoon. I know, as the Chairman 
of these things, that there is a part-way ceremonial aspect to them, 
but there is also a significant substantive aspect. I appreciate those 
who are here for family reasons, having had the patience as we 
went through some of the substantive issues that concern, I think, 
our entire country. 

If there’s anything that anybody else would like further to add 
to the record, the record of these proceedings will remain open for 
one further week. But other than that, and with my renewed 
thanks and appreciation to the two witnesses, the hearing is now 
concluded. 

[Whereupon, at 3:10 p.m. the Committee was recessed.] 

[Questions and answers and submissions follows.] 
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QUESTIONS AND ANSWERS 

Responses to Written Questions of Senator Patrick Leahy, 
Chairman, Senate Judiciary Committee, 
for KEVIN JAMES O’CONNOR, 

Nominee for associate Attorney General of the United States 


1, Y ou argued that a permanent ban on speech was permissible under the First 
Amendment in a case involving Connecticut librarians who received national 
security letters and were subject to a gag order. Your view was rejected by two 
Federal Judges. Judge Janet Hall, on the U.S. District Court for the District of 
Connecticut, wrote that the effect of your argument led to “a real and present loss 
of [] First Amendment right to speech that cannot be remedied.” On appeal, the 
case was dismissed on a legal technicality. However, Circuit Judge Richard 
Cardamone, a Ronald Reagan appointee on the Second Circuit, wrote in a 
concurrence that “[wjhile everyone recognizes national security concerns are 
implicated when the Government investigates terrorism within our borders, such 
concerns should he leavened with common sense so as not forever to trump the 
rights of the citizenry under the Constitution.” Do you now agree with, and 
accept as binding law, the reasoning of both Judge Hall and Judge Cardamone? 

I accept and respect Judge Hall’s ruling on the constitutionality 
of the non-disclosure provision then in effect as well as the views 
of Judge Cardamone. I also accept as valid and binding the 
current statutory non-disclosure provision that was passed by 
Congress in 2006, after Judge Hall’s decision. With respect to 
my arguments in the district court, it should be noted that the 
statutory non-disclosure provision challenged in the above- 
referenced case was enacted by Congress in 1986. As United 
States Attorney, it was therefore my ethical and professional 
obligation to provide a defense to the government defendants as 
well as to defend the constitutionality of an act of Congress that 
had been in existence for almost twenty years. 

2 . The excessive secrecy behind this Administration’s use of national security letters 
has undermined our ability to conduct oversight on government abuses and bad 
policy. According to press reports, absent the “gag orders” inherent in National 
Security Letters, some recipients would have spoken out on perceived 
government abuses and shed light on FBI’s systematic abuses of NSLs by 
participating. Indeed, a March 2007 report from the Inspector General confirmed 
that even though the Patriot Act required the FBI to fully inform Congress about 
all requests issued under the statute, the FBI significantly underreported the 
number of National Security Letter requests in 2003, 2004, and 2005. In the 
wake of these revelations, do you believe that the secrecy surrounding the 
government's use of the national security letters power was unwarranted and 
interfered with oversight. 
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I am only generally familiar with the 2007 Inspector General Report and do 
not know why the FBI may have under reported the number of National 
Security Letter requests in prior years. I do recognize that the current 
statutory scheme under which National Security Letters are issued by the 
FBI recognizes the need for confidentiality in such investigations. At the 
same time, in large part due to amendments passed by Congress in 2006, the 
iaw now recognizes that the constitutional rights of recipients may be 
impiicated and provides a process by which recipients can seek to protect 
those rights. 

3. In a September 2003 editorial, in the Hartford Courant, you wrote that “even the 
[Patriot] act’s strongest critics must concede that there has not been the flood of 
abuses predicted.” Yet, according to news reports and briefings provided by the 
FBI, the FBI has been conducting an internal audit of its use of National Security 
Letters that has confirmed the findings of the March 2007 Inspector General 
report that there was “widespread and serious misuse of the FBI’s national 
security letter authorities.” Given the findings from the FBI and the inspector 
general, is it still your view that there has not been abuse of the National Security 
Letter authority? 

I wrote the above editorial in 2003, aimost four years before the Inspector 
General found “widespread and serious misuse” by the FBI related to their 
authority to issue National Security Letters. At the time I wrote the 
editorial, I was unaware of those issues. Based on the Inspector General’s 
findings, if I were writing the editorial today, I would not make the same 
categorical statement about the absence of abuses. 

4. You served as Chief of Staff to former-Attomey General Gonzales at the time this 
Committee investigated the controversial mass firings U.S. Attorneys for partisan 
political reasons. At your hearing, you testified that you were involved in former- 
Attomey General Gonzales’s testimony before this Committee as his Chief of 
Staff. 

a. What was your role in shaping the Department’s response to 

Congressional inquiries about the firing of U.S. Attorneys, including in 
the Attorney General’s testimony? 

In April 2007, Chuck Rosenberg, the acting Chief of Staff to the Attorney 
General, asked me to assist in the Attorney General’s preparation for his 
upcoming Senate Judiciary Committee oversight hearing. At that time, I 
was serving as an Associate Deputy Attorney General responsible for 
violent crime initiatives, a position I assumed in January 2007. Prior to 
Mr. Rosenberg’s request, I was not involved in shaping the Department’s 
response to Congressional inquiries about the firing of United States 
Attorneys. 
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Pursuant to Mr. Rosenberg’s request, I did assist in preparing the 
Attorney General for the April 2007 Senate Judiciary Committee 
oversight hearing. After I agreed to serve as Chief of Staff in late April 
2007, 1 assisted in preparations for the Attorney General’s May 2007 
House Judiciary Committee oversight hearing and his July 2007 Senate 
Judiciary Committee oversight hearing. I also reviewed the Attorney 
General’s written introductory statements that were submitted to the 
committees. 1 did not participate in preparing other witnesses who 
testified before or were interviewed by Congress in connection with the 
firing of the United States Attorneys. 

Congress’s numerous written requests for information concerning the 
firing of the United States Attorneys were handled, as a general matter, 
by the Office of Legislative Affairs and the Office of Legal Counsel. 

b. Please describe your understanding of the Attorney General’s role in 
deciding which U.S. Attorneys would be fired? 

Prior to the request from Chuck Rosenberg to assist in the Attorney 
General’s preparation for his April 2007 Senate Judiciary Committee 
oversight hearing, I had no understanding of what role the Attorney General 
played in the decision to ask for the resignations of the United States 
Attorneys. My present understanding of the Attorney General’s role is 
based on his description of the process and the various public testimony and 
reports on the matter. My recollection is that what the Attorney General 
told me and others in prep sessions about his role is eonsistent with his 
congressional testimony. It should be noted, however, that because of the 
joint investigation into this matter being conducted by the Office of Inspector 
General and the Office of Professional Responsibility, 1 have not undertaken 
any independent review or analysis of this matter. 

5. 1 am concerned about reports that the enforcement record of the Environment and 
Natural Resources Division has shown signs of a decline in certain types of 
cases. A May 23, 2007, report by the Environmental Integrity Project (EIP) 
found that the Justice Department’s environmental civil suits have declined by 70 
percent. Another report, conducted by the Transactional Records Access 
Clearinghouse at Syracuse University, found that between 2001 and 2004 
criminal prosecutions of environmental violations declined by 28 percent. 

a. If confirmed as Associate Attorney General, you will oversee the 
Environment and Natural Resources Division. Given that Division’s 
recent record of enforcement, will you commit to restoring the integrity of 
that Division and reversing its trend of declining enforcement actions? 

b. During your tenure as U.S. Attorney for the District of Connecticut, your 
office garnered a reputation for being “active” and “tough” in prosecuting 
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environmental crimes. If confirmed as Associate Attorney General, what 
would be your vision and plan of action to repair the integrity and 
enforcement record of the Environment and Natural Resources Division? 

1 am unfamiliar with the EIP report or whether civil suits have 
declined as the report claims. Nevertheless, as United States Attorney 
for Connecticut, I have been fortunate to lead an office that has been 
very aggressive in the enforcement of our environmental laws. 1 
personally handled the investigation, prosecution and conviction of 
the Operations Manager of the Fisher’s Island Ferry District for 
violations of the Clean Water Act arising from the ferry’s dumping of 
its waste directly into Long Island Sound. The office has successfully 
prosecuted many other environmental crimes cases, including two 
prosecutions that resulted in guilty pleas and the assessment of two of 
the largest criminal penalties in New England history. Most recently, 
working with attorneys from the Environment and Natural Resources 
Division, we obtained a conviction after a jury trial against Ionia 
Management for violations of the Act to Prevent Pollution from Ships 
and obstruction of justice. At sentencing, the court imposed a large 
fine on the company and barred its ships from entering U.S. ports 
until they are fitted with new equipment to monitor overboard 
discharges. 

Should I be confirmed, I will lead by example and continue, alongside 
the many outstanding attorneys in the Environment and Natural 
Resources Division, to aggressively investigate and enforce violations 
of our environmental laws. 

6. At your confirmation hearing, you were asked questions about your commitment 
for ensuring that the Civil Rights Division is apolitical and protects the right to 
vote. That Division also needs a restoration in morale and of its historical 
priorities. In the last seven years, the Justice Department appears to have moved 
away from its historic positions in civil rights cases ranging from employment 
discrimination to racial integration in schools. During the hearing, you testified 
that you would ensure that the Civil Rights Division gets talked about in press 
“because of its work, not because of its management,” but what is your vision for 
the role of the Justice Department with regard to civil rights enforcement? How 
do you plan to address the well-documented problems with low morale in the 
Division? 

The Department of Justice and the Civil Rights Division have a long and 
proud history and commitment to enforcing our nation’s civil rights laws. 1 
strongly support the mission of the Civil Rights Division and, if confirmed, will 
work to ensure that it has the tools and resources necessary to fulfill its important 
mission. 
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In Connecticut, we have embraced that mission. In the past five years alone, 
we have prosecuted and convicted the sitting mayor of one of the state’s largest 
cities, two police officers and a private citizen for violating the civil rights of African 
Americans. Should I be confirmed, 1 will bring that same level of commitment to 
the national level and ensure that the Department lives up to its proud history of 
aggressively enforcing our civil rights laws. 

To the extent that there are morale or management issues in the Civil Rights 
Division, should I be confirmed I will work closely with the head of the Division to 
immediately address and resolve such problems so that they will not and cannot in 
any way impact or affect the very important work of the attorneys in that division. 

7. L ast year, thousands of Americans marched to protest unjust racially charged 
incidents in Jena, Louisiana. In October 2007, the local Federal prosecutor 
testified that the noose-hanging incident at the local high school was a hate 
crime. Yet, even after the peaceful protests in Jena occurred last year, Americans 
wimessed almost a dozen more reports of nooses in Illinois, Maryland, New 
York, North Carolina, South Carolina, and Pennsylvania. If confirmed, you 
would oversee the Civil Rights Division. What do you believe is the proper role 
of the Justice Department with respect to preventing and responding to hate 
crimes in order to ensure that heinous noose incidents, like the ones we witnessed 
in Jena and across the country, do not reoccur in the future? 

The Department of Justice must play an active role in responding to any hate 
crimes. The Civil Rights Division, through its newly launched racial threats 
initiative, has prioritized such matters and views every noose incident as a potential 
hate crime to be investigated thoroughly. 

In Connecticut, we have, unfortunately, experienced instances of nooses 
being displayed and we are actively investigating each such instance. 1 participated 
in a press conference with the FBI and the Connecticut chapter of the NAACP at 
which ali of us stated that the display of nooses would be investigated as potential 
hate crimes and that those responsible would be prosecuted. Since the press 
conference, there has been only one reported instance of a noose and the person 
responsible has been charged. Should I be confirmed, I would bring this same level 
of engagement and awareness to the Department and continue to proactively and 
aggressively respond to such crimes. 

8. Despite the Department’s intense focus on criminally charging individuals for 
“voter fraud,” scant evidence of actual voter fraud had been found. Yet, you 
testified at your confirmation hearing that the Department has an “interest” in 
ensuring that “people who shouldn’t vote don’t dilute the votes of those who 
should.” 
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a. If confirmed, would you investigate and report to Congress on why the 
Department prioritized the prosecution of voter fraud when there is scant 
evidence that this crime is being committed? 

b. Would you commit to investigating and reporting to Congress what 
impact the Department’s focus and devotion of resources on prosecuting 
voter fraud has had on the Department’s other efforts to enforce the 
Nation’s civil rights laws, including voting rights laws? 

Should 1 be confirmed, I will aggressively enforce all laws designed to protect 
the right to vote and the integrity of the voting process. It should be noted, 
however, that most voter fraud prosecutions are handled by the Criminal 
Division and the United States Attorney’s offices, components of the 
Department of Justice over which, as Associate Attorney General, I would 
not have responsibility. 
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Senator Edward M. Kennedy 
Responses to Questions for the Record 

Senate Judiciary Committee Hearing on the Nomination of Kevin O’Connor to he 
Associate Attorney General 


1. Dual Roles as U.S. Attorney and Associate Deputy Attorney General and. Later. Chief 
of Staff to Attorney General Gonzaies 

Last January, you became an Associate Deputy Attorney General here in Washington, 
but continued to serve as United States Attorney for Connecticut. When you became Attorney 
General Gonzales’ Chief of Staff in April, you signed on for even more intensive “double duty.” 


As U.S. Attorney for Connecticut, you’ve been the principal federal litigator for the 
United States in that state, and you’ve had full responsibility for the U.S. Attorney’s office in the 
areas of personnel, financial management, and procurement. Yet for many months, you 
apparently spent only one day a week in Connecticut performing these responsibilities. 

A U.S. Attorney position requires enormous time and energy. It seems impossible to do 
the job adequately from Washington — much less while running the office of the Attorney 
Genera! during congressional investigations into the politically motivated firings of other U.S. 
Attorneys. 

Questions: 

A. How did you manage to run the Attorney General’s office and the Connecticut U.S. 

Attorney’s office at the same time? 

I was able to manage the United States Attorney’s Office while I served as Associate 
Deputy Attorney General and, later. Chief of Staff, because I have an outstanding 
leadership team in the United States Attorney’s Office who can and did handle matters 
very effectively when I was in Washington. I stayed in daily contact with the United 
States Attorney’s office when in Washington through regular email exchanges and 
conference calls. In addition, I traveled back to Connecticut almost every week and spent 
numerous weekends and weekdays in my Connecticut office during the time I held 
additional positions in Washington. 

B. Did you ever worry that you were compromising the quality of your work in either 
position? 

Yes. Before I agreed to serve as Associate Deputy Attorney General and, later. Chief of 
Staff, I considered whether accepting additional responsibilities in Washington would 
negatively impact my work as United States Attorney. After discussions with the 
leadership team in Connecticut and with other past and present United States Attorneys 
who have served in dual capacities, I agreed to serve because I had been asked and 
because I believed there would be benefits from my service to the United States Attorney 

Page 1 of 1 7 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00132 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 


123 


VerDate Nov 24 2008 


community and to my office in Connecticut. I did, however, on both occasions, limit the 
term for which I would serve in Washington to six months because I wanted to have the 
option to return full-time to Connecticut if I came to the conclusion that my service in 
dual roles was negatively impacting my duties and responsibilities as United States 
Attorney. 

C. Do you think being a U.S. Attorney can be done satisfactorily as a part-time job? 

I believe that there are real benefits to having United States Attorneys serve in positions 
in Washington, including the need to bring a local perspective to decisions being made in 
Washington that will impact operations in the field. That being said, it is my view that such 
assignments should be done only if (1) there is a need for a United States Attorney’s 
involvement; (2) the United States Attorney’s office is operating in a manner that the 
assignment will not impact negatively the work of the office; and (3) the assignment is for a 
finite period of time. Under such circumstances, f believe both the Department and the United 
States Attorney’s office can and have benefitted from such service. 


D. Did you ever suggest to anyone that it might be inadvisable or inappropriate for you to 
hold both positions simultaneously for such a long time? 


As I discussed in response to Question 1C, I was concerned about holding two positions. 
Nevertheless, when I was asked to serve, during very difficult times for the Department, I felt it 
was the appropriate thing to do. On both occasions, I accepted the offer to serve on the condition 
that I would serve for six months, after which time I would reevaluate whether it was in the best 
interests of the Department and the United States Attorney’s office for me to serve longer. As 
Associate Deputy Attorney General, my service lasted less than four months. My service as 
Ch ief of Staff lasted just over six months, after which I returned to Connecticut ftill time. 

2. U.S. Attorney Firings and Activities While Chief of Staff to Attorney General Gonzales 

Last April, you became Chief of Staff to Attorney General Gonzales during our 
investigation of the firing of U.S. Attorneys. I assume that every document and every decision in 
the Attorney General’s office would have gone through you as Chief of Staff, and that you would 
have been involved in preparing the Attorney General for congressional testimony. 

His testimony before our Committee about the U.S. Attorney firings left many of 
us convinced that we had been severely misled. Mr. Gonzales was unable to recall 
numerous important points and contradicted himself on several subjects, including who 
was responsible for identifying the attorneys to be fired, why they were fired, and what 
his role was in these events. Yet he expressed confidence that nothing improper had 
occurred in the U.S. Attorney firings, even though he could not remember key events or 
the reasons why particular U.S. Attorneys were fired. He couldn’t even tell us how 
names got on the list of U.S. Attorneys to be fired. 
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In an interview on talk-radio, you said you became an informal advisor to Attorney 
Genera! Gonzales, and that this led to your becoming Chief of Staff. You acknowledged that 
you had been advising him for some time even before the announcement that you would become 
official Chief of Staff last April. 

Questions: 

A. What role did you have in preparing Attorney General Gonzales for his testimony 
before this Committee on April 19, 2007 on the U.S. Attorney firings? 

In April 2007, Chuck Rosenberg, the acting Chief of Staff to the Attorney General, asked 
me to assist in the Attorney General’s preparation for his upcoming Senate Judiciary Committee 
oversight hearing. At that time, I was serving as an Associate Deputy Attorney Genera! 
responsible for violent crime initiatives, a position 1 assumed in January 2007. Prior to Mr. 
Rosenberg’s request, I was not involved in the Department’s response to Congressional inquiries 
about the firing of United States Attorneys. Pursuant to Mr. Rosenberg’s request, I, along with 
many others in the Department, assisted in preparing the Attorney General for his April 2007 
Senate Judiciary Committee oversight hearing. I also reviewed the Attorney General’s written 
introductory statement that was submitted to the committee. 

B. Was anyone from the White House involved in the Attorney General’s preparation? 

If so, please describe the nature of that involvement. 

Not that I am aware of. 

C. While you worked for Deputy Attorney General McNulty, did you participate in hjs 
preparation to testify before Congress on the firings? 

No. 

D. Before or after Mr. Gonzales’s testimony, did you investigate the events 
surrounding the U.S. Attorney firings? If so, what did you find? 

No. Because of the joint investigation into this matter being conducted by 
the Office of Inspector General and the Office of Professional Responsibility, I 
did not undertake any independent review or analysis of this matter. 

E. Do you know how names were put on the list of U.S. Attorneys to be fired? 

How names were put on the list of U.S. Attorneys to be fired is a matter about which I 
have no personal knowledge. It is also the subject of an ongoing investigation by the Office of 
Inspector General and the Office of Professional Responsibility. 

F. Do you know who put which names on the list of U.S. Attorneys to be fired? 

Who put names on the list of U.S. Attorneys to be fired is a matter about which I have no 
personal knowledge. It is also the subject of an ongoing investigation by the Office of Inspector 
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Genera! and the Office of Professional Responsibility. 

G. Do you know how the false story was developed that the firings were based on the 
inadequate performance of the targeted U.S. Attorneys? 

Whether or not the performance of the individual United States Attorneys who were fired 
was a factor in their dismissals is a matter about which I have no personal knowledge. It is also 
the subject of an ongoing investigation by the Office of Inspector General and the Office of 
Professional Responsibility. 

H. Have you been interviewed by the Inspector General or the Office of Professional 
Responsibility in the course of their ongoing joint investigation into the U.S. Attorney 
firings and the improper partisan hiring in the Department under Attorney General 
Gonzales? 


a. If no: Were you contacted to be Interviewed? If not, have you reached out to 
investigators? 

I was never interviewed, but I, along with numerous other Department employees, 
received a general questionnaire from the Office of Inspector General which I 
completed in 2007. I was subsequently asked, in my role as Chief of Staff, to assist 
the Office of Inspector General in encouraging those Department employees who had 
not responded to the questionnaire to do so. 

b. If yes: When did the interview take place and how long did it last? Did 
anything occur in the interview that this Committee should know about 
before acting on your nomination? 


3. Bvbee “Torture Memo” and the President’s Power to Torture 


As you know, the nation is engaged in an intense debate about torture. In 2002, the 
Justice Department’s Office of Legal Counsel issued the notorious Bybee “torture 
memorandum,” a legal opinion that redefined torture in such a narrow way that almost nothing 
would be covered. As the memo stated: “Physical pain amounting to torture must be equivalent 
in intensity to the pain accompanying serious physical injury, such as organ failure, impairment 
of bodily function, or even death.” Anything that fell short of this standard would not be torture. 
CIA interrogators called the memo their “golden shield,” because it allowed them to use 
virtually any interrogation method. 

The memo also invented a commander-in-chief exception, which no legal authority had 
ever recognized, stating that the President and the officials he directs are not bound by laws 
passed by Congress against torture. The memo stated as well that government officials can 
avoid prosecution for torture by invoking the defenses of “necessity” or “self-defense” — even 
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though the Convention Against Torture, ratified by Congress in 1994, states very clearly that 
“no exceptional circumstances whatsoever” may be used as a justification for torture. 

In 2004, we learned that American soldiers had engaged in sadistic acts in the Abu 
Ghraib prison in Iraq. Shocking photos of such acts created worldwide outrage and 
condemnation. America lost its moral high ground in the fight against terrorism, possibly for 
years to come. 

Last October, Attorney General Mukasey added to the controversy by refiising to answer 
this Committee’s questions on torture. He refused to say whether waterboarding is illegal, or to 
state his views on other interrogation techniques. He did not reject the legal reasoning behind 
the infamous Bybee memo. 

Also in October, we learned from the media that only months after withdrawing the 
Bybee memorandum, the Office of Legal Counsel issued two new secret legal opinions in 2005 
approving the use of severe interrogation techniques. 

Just weeks ago, we also learned the CIA had destroyed videotapes of its employees in the 
act of torturing detainees. Those tapes were never shown to Congress or any court. They were 
never shown to the bipartisan 9-1 1 Commission. Instead, they were destroyed. 

If you are confirmed as Associate Attorney General, you’ll obviously be part of the 
debate on torture. You’ll have a chance to help bring America back to the rule of law and the 
ideals we hold dear — and say “no” to interrogation techniques that are cruel, inhuman, and 
degrading. 

Questions: 

A; Dean Harold Koh of Yale Law School has said that the Bybee memo was “perhaps the 
most clearly erroneous legal opinion I have ever read.” He called it “a stain upon our law 
and our national reputation.” Do you agree? 

I agree that the Bybee Memo was flawed and that the Department properly withdrew it. 

B. Do you agree or disagree with the Bybee memo’s claim that “necessity” can justify the 
use of torture? 

I disagree. My understanding is that neither the President nor the Department of Justice 
can authorize torture on the grounds of “necessity.” 

C. Do you agree or disagree with the Bybee memo’s claim that “self-defense” can 
justify the use of torture? 

I disagree. My understanding is that neither the President nor the Department of 
Justice can justify the use of torture on the grounds of “self-defense.” 

D. Do you agree or disagree with the Bybee memo’s claim that for purposes of the Torture 
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Act, physical sufTering can never be “severe” unless it is of “extended duration or 
persistence”? 

From what I understand, the Bybee Memo did not suggest that physical suffering could 
not be “severe” unless it is of “extended duration or persistence.” Rather, it concluded that 
“severe physical suffering” was not a separate concept from “severe pain” under the anti-torture 
statute. I disagree with that conclusion and, more generally, disagree with the unduly narrow 
definition of “severe physical pain or suffering” adopted by the Bybee Memo. 

E. Do you agree or disagree with the theory — ^which this Administration has never 
repudiated — that laws banning torture do not always bind the Executive Branch, because 
of the President’s inherent powers as commander-in-chief? 

I do not believe the President has inherent authority to disregard laws banning torture. 

F. During your service in the Department of Justice, have you had any involvement of any 
kind in any matter relating to interrogation practices or techniques? If so, please describe 
your involvement. 


Yes. In July 2007, 1 became aware that the President issued an Executive Order 
concerning the legality of the CIA’s current interrogation program and that the Department of 
Justice, through the Office of Legal Counsel, had provided legal advice related to the Executive 
Order. I took no substantive part in that process, however. 


4. Waterboarding 

As you know, waterboarding has become the worldwide symbol for America’s debate 
over torture. It became the centerpiece of Attorney General Mukasey’s confirmation hearings. 

It was the technique apparently shown on the videotapes that the CIA destroyed. 

Waterboarding, however, is not by any means the only interrogation technique used by the Bush 
Administration that Congress and legal experts believe to be torture. It’s just the most 
infamous. 

In fact, waterboarding is hardly new. It’s an ancient, barbaric technique. In the fifteenth 
and sixteenth centuries, it was used in the Spanish Inquisition. In the nineteenth century, it was 
used against slaves in this country. In World War II, it was used against our own soldiers by 
Japan. In the 1970s, it was used by the Khmer Rouge and the military dictatorships in Chile and 
Argentina. It’s being used today against pro-democracy activists in Burma. That’s the company 
the Bush Administration is keeping when it refuses to give up waterboarding. 

Top military lawyers and legal experts across the political spectrum have condemned it 
as a violation of U.S. law and a crime against humanity. After World War II, the United States 
helped organize the International Military Tribunal for the Far East, and it prosecuted Japanese 
soldiers for waterboarding Allied prisoners of war. At one trial, an Army Lieutenant testified 
that the experience “felt more or less like I was drowning, just gasping between life and death.” 
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We sentenced Japanese officers to years of hard labor for using waterboarding. 

Like many of my colleagues and many Americans, I was troubled by Attorney General 
Mukasey’s evasive answers about waterboarding. He repeatedly refused to acknowledge that 
waterboarding is torture. Yet as the record makes clear, courts and military tribunals have 
consistently agreed that waterboarding is an unlawful act of torture. 

During his confirmation hearings. Attorney General Mukasey pledged to conduct an 
inquiry into the legality of torture techniques, including waterboarding. I understand that you 
have not been given access to some classified information regarding interrogation techniques, 
but I would like to hear your personal views in response to the following questions. 

Questions: 

A. As Chief of Staff to the Attorney General or in any other capacity, were you involved in 
investigating this legai question? If so, piease describe your involvement in detail. 

No. 

B. Is waterboarding torture, as defined by domestic and international law? 

I share the Attorney General’s personal view that waterboarding is repugnant. I also 
believe it important to consider when analyzing interrogation methods how the use of any such 
method might affect the safety of our own servicemen and servicewomen as well as the impact 
that such methods may have on our relationships with our allies and other nations. However, 
because waterboarding is not and may not be a part of the CIA’s current interrogation program, 
the Attorney General has decided to refrain from addressing this question in the absence of 
concrete facts and circumstances that call for an answer. In view of the Attorney General’s 
decision and, as a subordinate to the Attorney General, I must respectfully decline to answer this 
question. 

C. Is waterboarding illegal under United States law? 

Please see my answer to Question 4B. 

D. Would it be lawful for another country to use waterboarding against an American? 

Please see my answer to Question 4B. It should also be noted that an American soldier 
would be entitled to the full protections afforded by the Geneva Convention for lawful prisoners 
of war, which exceed the threshold guarantees of Common Article 3. 

E. According to The New Yorker magazine, in a recent interview the Director of National 
intelligence. Admiral Mike McConneil, stated: “If I had water draining into my nose, oh 
God, I just can’t imagine how painful! Whether it’s torture by anybody else’s definition, 
for me [waterboarding] would be torture.” 

a. When even our own DNI acknowledges that waterboarding would be torture 
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“for [him],” doesn’t that call into question the soundness of any legal definition 
of torture that excludes waterboarding? 

Please see my answer to Question 4B. 

b. Would waterboarding be torture for you? 

I have never experienced it, but by all accounts waterboarding would be a very 
frightening and traumatic experience for anyone subjected to it. 

F. Do you agree with Admiral McConnell that practices that are “excruciatingly painful to 
the point of forcing someone to say something because of the pain” should be considered 
torture under our laws, regardless of their duration or persistence? 

Please see my answer to Question 4B. 

G. Where do you draw the line if you cannot say that waterboarding, a classic method of 
torture through the ages, is never permissible? If you feel you cannot say whether 
waterboarding is torture and illegal, what about the rack and the screw? Can we bring 
them back? What Is the legal definition of torture as you understand it? 


Please see my answer to Question 4B. Torture has been legally defined by Congress as 
actions taken under color of law that are specifically intended to inflict severe physical pain or 
suffering or to cause prolonged mental harm through certain threats or acts. See 18 U.S.C. §§ 
2340(1), (2). Torture is also prohibited by tbe prohibition by the Detainee Treatment Act and the 
Military Commissions Act, and Common Article 3 of the Geneva Convention. 


5. FISA and Executive Power 


The scandal over the Administration’s warrantless eavesdropping is still coming to light. 
But we already know that its surveillance activities were so shocking that up to 30 Justice 
Department employees threatened to resign because of them. The President’s own head of the 
Office of Legal Counsel, Jack Goldsmith, testified that he “could not find a legal basis for some 
aspects of the program.” He called it “the biggest legal mess [he] had ever encountered.” 


Here is how Mr. Goldsmith described the Administration’s general approach to FISA: 
“After 9/11... top officials in the administration dealt with FISA the way they dealt with other 
laws they didn’t like: they blew through them in secret based on flimsy legal opinions that they 
guarded closely so no one could question the legal basis of the operations.” He said that David 
Addington, the powerful Counsel to the Vice President, once exclaimed, “We’re one bomb away 
from getting rid of that obnoxious [FISA] court.” 
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As you know. Congress is currently debating possible reforms of FISA. The White 
House has asked that we make the temporary changes made by the Protect America Act 
permanent, and that we amend FISA in other ways as well. At the same time, the Administration 
refuses to acknowledge it is bound by FISA. So we have a bizarre situation: the Administration 
is asking Congress to pass a new law, but it is simultaneously insisting that no such law is 
necessary and that it will not be bound by it. 

The language of FISA is clear. It provides the "exclusive” means by which the Executive 
can conduct foreign intelligence surveillance. As we know from Justice Jackson’s famous 
opinion in the Steel Seizure Cases half a century ago, the President’s authority is at its weakest 
when he acts contrary to a congressional statute. Yet President Bush apparently intends to defy 
clear stamtory language. 

Questions; 

A. I was concerned that in Attorney General Mukasey’s confirmations hearings, he seemed 
to suggest that the President is free in certain cases to ignore the crystal clear instruction 
from Congress that FISA is the "exclusive” means by which the Executive Branch can 
conduct foreign intelligence surveillance. Do you agree that the Executive Branch is bound 
to conduct all foreign intelligence surveillance according to FISA? 

I recognize that this question is currently the subject of much discussion and debate. 
There are many distinguished and respected legal scholars who agree that the Executive Branch 
is bound to conduct all “electronic surveillance” a term defined by FISA, pursuant to the 
procedures set forth in FISA or the domestic wiretap act. These scholars argue that the President 
has no authority, inherent or otherwise, to operate outside these limitations. See January 9, 2006 
Letter to Congressional Leaders from, among others, Professors Walter Dellinger, Ronald 
Dworkin, Richard Epstein, Harold Hongku Koh, Philip Heymann, Beth Nolan, Geoffrey R. 

Stone, Kathleen M. Sullivan and Laurence Tribe. At the same time, there is significant 
precedent in the federal courts supporting the argument that the President has “inherent authority 
to conduct warrantless searches to obtain foreign intelligence information” and that “FISA could 
not encroach on the President’s constitutional power.” In re Sealed Case, 3 10 F.3d 717, 742 
(For. Intel. Surv. Ct. Rev. 2002); see also United States v. Truong Dinh Hung, 629 F.2d 908, 914 
(4“' Cir. 1980); United States v. Butenko, 494 F. 593, 602-06 (3d Cir. 1974)(en banc). It is my 
hope that the Legislative and Executive branches will arrive at an acceptable legislative solution, 
in the midst of the current debate over the Protect America Act or otherwise, that will both 
ensure the safety of the American people and preserve important civil liberties, so that this 
unsettled and difficult constitutional question be need not be resolved. 


B. When if ever, in your view, would the President be authorized to disregard or 
violate FISA? 
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As I note in my answer to Question 5A, a difficult constitutional question would 
arise if FISA’s limitations were to be viewed by the President as conflicting with his 
inherent authority under the Constitution. 


6. Political Personnel Practices 


Federal law and civil service rules prohibit discrimination against career Justice 
Department personnel based on political affiliation. Yet in recent months, we’ve seen many 
troubling reports of partisanship in personnel decisions at the Department. 

—Monica Goodling, a former aide to the Attorney General, admitted that she probably 
crossed a line in considering candidates for civil service positions. 

—Bradley Schlozman, a former high ranking official in the Civil Rights Division, testified 
before this Committee that he had bragged about hiring Republicans, and the Washington 
Post has published other reports of his politically motivated personnel decisions. 

-In July 2006, the Boston Globe reported that the number of attorneys with civil rights 
experience being hired in three key sections of the Civil Rights Division had declined 
sharply, while the number of such attorneys hired who had ties to the Republican 
National Lawyers Association and conservative groups such as the Federalist Society had 
increased. 

-The head of the Division’s Voting Section has been the subject of repeated reports of 
politically motivated decision-making on both personnel and law enforcement matters, and 
was recently removed from his position. 

The appearance of unlawful political considerations in the hiring process has done 
enormous damage to the Department’s reputation and the morale of its attorneys. 

Questions: 

A. What steps did you take as Chief of Staff to correct these problems? 

When I agreed to serve as Chief of Staff in late April 2007, 1 viewed it as my primary 
responsibility to respond to and correct any personnel or other problems of which I became 
aware. With the assistance of a career prosecutor that I detailed into the Attorney General’s 
office and others in the Department, I oversaw numerous efforts to address such problems. For 
example, since April 2007 the Department has instituted a number of policy and procedural 
changes, including: (1) rescission of the hiring authority and delegation order empowering the 
Chief of Staff to approve all personnel decisions in the Department’s leadership offices; (2) 
revisions to the hiring process for immigration judges that emphasize the role of career 
employees in the process; (3) revisions to the hiring process for Honors Program and Summer 
Law Interns Program that also formalize the role of career employees in the process; and (4) 
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revision of the procedure governing the hiring of Assistant United States Attorneys by interim or 
acting United States Attorneys so as to preclude involvement in the process by political 
appointees in senior leadership offices. Additionally, in June 2007, then Assistant Attorney 
General Wan Kim issued a memorandum to employees of the Civil Rights Division emphasizing 
that career personnel decisions must be made only on the merits and political considerations 
should not under any circumstances influence such decisions. In December 2007, Acting 
Assistant Attorney General Grace Chung Becker reissued this memorandum to reinforce this 
important point. 

Additionally, in my role as Chief of Staff, when I became aware of allegations 
concerning improper personnel practices, I referred the allegations to the Office of Inspector 
General and the Office of Professional Responsibility for inclusion in their joint investigation. 

a. Did you insist that hiring decisions be based on merit, not politics? 

Yes. 

B. As you know, these ailegations are also part of an internal Justice Department 
investigation. Wiil you commit to reviewing the findings of the Inspector General and the 
Office of Professional Responsibility and taking whatever steps are needed to correct any 
of the probiems that are identified? 


Yes. 


7. Poor Record on Race and National Origin Discrimination 

As Associate Attorney General, you will oversee the Civil Rights Division. I’m very 
concerned about the Department’s priorities on civil rights. Throughout this Administration, the 
Department seems to have downgraded its long-standing commitment to vigorous enforcement 
of the nation’s civil rights laws. In particular, the number of cases alleging discrimination 
against African Americans and Latinos has declined. 

In seven years under the Bush Administration, the Civil Rights Division has filed only 
two voting rights cases alleging race discrimination against African Americans, and very few 
national origin cases on behalf of Latinos under the Voting Rights Act. By comparison, the 
Clinton Administration filed at least 18 cases under the Voting Rights Act alleging raee 
diserimination against African Americans alone. 

On job discrimination, the Department’s own data show that the Division has filed and 
resolved far fewer cases than in the Clinton Administration, despite an increase in the number of 
Division attorneys handling such cases. In fact, the Division has filed nearly as many eases 
alleging national origin or raee discrimination against whites as against African Americans and 
Latinos combined. 
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Questions; 

A. Clearly, no one should suffer discrimination, regardless of their race or national origin. 
However, the Department’s civil rights enforcement should also reflect the cases of 
greatest need. Do you have any reason to believe that vigorous enforcement of the nation’s 
laws against discrimination based on race or national origin is needed any less today than 
it was in the late 1990s? 

No. 

B. As a former Chief of Staff, what do you know about why the Department shifted 
resources away from pursuing race and national origin cases? 

As Chief of Staff, this issue was not one that I encountered, nor am I aware of whether or 
not the Department shifted resources away from such cases, 

C. If you are confirmed, will you commit to work with the Attorney General, the Deputy 
Attorney General and Assistant Attorney General for Civil Rights, to determine whether 
the Department’s civil rights priorities appropriately respond to existing civil rights 
problems? 

Yes, 

D. If you conclude that the decline in enforcement in the areas of race and national origin 
discrimination is due to a lack of resources, will you promptly inform Congress of that 
fact? It would surprise me if that were the case, but if so, we’d want to know immediately. 


If I identify such a decline and conclude that it is attributable to a lack of resources, I will 
work with others in the Department of Justice as well as with Congress to address and correct it. 


8. Hate Crimes 


Hate crimes violate everything our country stands for. They send the poisonous message 
that some members of our society deserve to be victimized because of who they are. The FBI 
reported that nearly 10,000 Americans were victims of hate crimes last year- up 8% since 2005. 
We know that these statistics show only a small part of the problem, because hate crimes 
routinely go unreported. 

Current law covers only hate crimes based on race, color, religion, or national origin. 
We’ve been trying to pass stronger legislation on this issue for the past ten years. We came 
close this year to extending protection to victims of hate crimes based on gender, sexual 
orientation, disability or gender identity. The bill also would have updated current law by 
removing the outdated requirement that a victim be engaging in one of a limited number of 
federal activities, such as traveling in interstate commerce, before the federal government can 
intervene. 
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Despite the fact that such a large number of hate crimes occur every year, there has been 
a steady decline in hate crime prosecutions and convictions by the Department of Justice. In 
1999, the department charged 45 individuals with hate crimes and convicted 38. In 2006, the 
Department charged 20 individuals with hate crimes and convicted 19. This trend is disturbing, 
particularly in light of the increase in hate crimes. It’s obvious that hate crimes are a national 
problem, and should be a higher priority of the Department. As Associate Attorney General you 
would oversee the Civil Rights Division’s prosecution of hate crimes. 

Questions: 


A. What is your opinion of these trends in hate crimes and race-related incidents? 

I believe that the Department of Justice must play an active role in investigating and 
prosecuting hate crimes. In Connecticut, where I serve as United States Attorney, I personally 
participated in the prosecution of a hate crime case involving an African American victim 
targeted at his workplace. The defendant was convicted and received a term of imprisonment. 
Should I be confirmed, I would bring the same level of commitment to aggressively investigating 
and prosecuting hate crimes in my capacity as Associate Attorney General overseeing the Civil 
Rights Division. 

B. What role does the Department have in assisting states in dealing with hate crimes? 

The Department has an obligation because of its responsibilities to enforce and protect 
civil rights to work very closely with our state and local law enforcement counterparts who also 
in many cases have jurisdiction over hate crimes. With every reported hate crime, it is crucial 
that the Department work closely with state and local law enforcement to investigate such 
matters and select the most appropriate forum, state or federal court, to prosecute anyone 
charged with committing such crimes. 

C. One complaint that we have heard recently is that current law makes it difficult to 
prosecute individuals who use nooses to threaten people because of their race. Wili you 
support efforts to expand current taw to protect more victims of such crimes? 


I am unaware of the basis for complaints that current law makes it difficult to prosecute 
individuals who use nooses to threaten people because of their race. I believe the display of a 
noose constitutes a potential hate crime that can be investigated and prosecuted under current 
federal civil rights laws. Indeed, as United States Attorney I participated in a joint press 
conference with the FBI and the Connecticut Chapter of the NAACP to emphasize that any 
display of a noose would be treated as a potential hate crime and investigated and prosecuted 
vigorously. 
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9. Votin£ Rights Enforcement 

The Department of Justice’s Voting Access and Integrity initiative, adopted in the early 
years of the Bush Administration, was a major change from previous policy, and put high 
emphasis on combating fraudulent voting or registration by persons who are ineligible for the 
franchise. As a result, the Department shifted many of its priorities and resources away from 
efforts to increase access to voting, and toward the prevention of voter fraud. 

Everyone agrees that only eligible citizens should vote, but the evidence shows that the 
Department’s recent emphasis on fraudulent efforts to impersonate voters is unjustified. Voter 
fraud at the polls simply hasn’t been a problem. In the past five years, despite the 
Administration’s strong focus on voter fraud, there have been only 86 convictions nationwide - 
mostly involving poor, immigrant, or minority voters who had no intention of violating the law, 
but didn’t know that they were not legally allowed to register to vote. 

By contrast, strong evidence exists of discriminatory efforts to limit access to the ballot 
based on race, national origin, and language minority status, as the extensive record collected 
during last year’s reauthorization of the Voting Rights Act makes clear. Obviously, there is a far 
greater need for the Department to protect against attempts to limit ballot access than to prevent 
the exceedingly rare occurrence of fraudulent voting by those impersonating other voters. 

A. Do you agree that the lack of evidence of fraudulent voting by persons impersonating 
other voters means that a large commitment of resourees by the Department to such cases 
is unwarranted? 

I am unaware of the current resource allocation by the Department to voter fraud cases. 
Moreover, most election crimes are prosecuted by the Criminal Division and the United States 
Attorney’s oflices, components which do not report to the Associate Attorney General. Should I 
be confirmed, I will aggressively enforce all laws designed to protect the right to vote and the 
integrity of the voting process. 

B. The role of the Civil Rights Division has been to increase ballot access. Prosecution of 
election-related crimes iargely has been left to the Criminal Division, although the Civil 
Rights Division has authority to prosecute those who restrict voters’ access to the bailot on 
the basis of race. This distinction in roles is important. If the Civil Rights Division is 
perceived as prosecuting those who vote erroneously, citizens will be less likely to report 
access problems to the Division, and it will be unable to maintain the community 
relationships that are essential to its mission of preventing discrimination. Do you agree 
that the Civil Rights Division’s traditional emphasis on ballot access should be 
maintained? 

Yes. 

C. The shift in priorities to combating voter fraud has affected the Civil Rights Division’s 
work. The Division has failed to file cases to enforce provisions of the National Voter 
Registration Act that increase voters’ access to the bailot. Instead, it has attempted to use 
the Act to force states to purge voters from registration lists. 
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a. The Department brought one such case in Missouri, but it was thrown out 

because there was no evidence that any inaccuracy in Missouri’s registration 
lists wouid affect the outcome of an election. This focus on non-existent 
voter fraud has been an enormous waste of resources. Now that we know 
there’s no evidence to support the Department’s focus on voter fraud, wili 
you restore the Division’s proper focus on bailot access rather than 
continuing to spend resources on voter fraud? 

As stated above, should I be confirmed, I will aggressively enforce all laws designed to 
protect the right to vote and the integrity of the voting process. 

D. The Bush Civil Rights Division has developed and filed only two cases to protect 
African Americans against racial discrimination in voting (one under Section 2 of the 
Voting Rights Act, the other under Section 5 of the Act). In answers to written questions 
received January 24, 2008, the Department pointed to two other cases as cases filed in this 
Administration to protect African Americans from race discrimination in voting - f/.5. v. 
Crockett County, and U.S. v. Miami-Dade County- but neither of those is apposite. The 
Crockett County matter was investigated and approved for filing during the Clinton 
Administration; negotiations delayed resolution of the case until a few months into the 
Bush Administration. The Miami Dade County case alleged discrimination based on 
language minority status, but did not include a claim of race discrimination. Do you 
believe that this record - two cases of race discrimination In voting against African 
Americans in seven years - adequately reflects the voting rights problems in the country? 


I do not know. If confirmed, I will aggressively enforce all laws designed to protect the 
right to vote and the integrity of the voting process. 

E. The low number of suits in this area is extremely troubling. Enforcing the Act on behalf 
of African Americans and other minorities should be a central part of the Division’s work 
on voting rights. If confirmed, will you examine the work of the Voting Section to ensure 
it’s enforcing all of the Voting Rights Act, including the prohibition in Section 2 of the Act 
against racial discrimination? Will you also look into the reasons why the Division has 
filed so few cases to protect African Americans from racial discrimination in voting, and 
provide an explanation to the Committee? 


If confirmed, I will work with the Civil Rights Division to aggressively enforce all laws 
designed to protect the right to vote and the integrity of the voting process. 


10. Personnel Practices in the Civil Rights Division 

There has been a flood of disturbing reports of improper personnel practices in the Civil 
Rights Division, particularly in the Voting Section. In addition to the involuntary transfer of 
Robert Berman, I’m concerned about reports of low morale in the Department’s Section 5 Unit. 
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At least thirteen of the analysts who review Section 5 requests have left since 2003 - that’s more 
than are now in the Section. Recently, Teresa Lynn, an African American civil rights analyst 
who served for 33 years in the Section 5 unit, said in a National Public Radio interview that she 
had retired because of "fear of retaliation" and "disparate treatment of civil rights analysts based 
on race." 

Ms. Lynn also spoke of low morale among the Section 5 analysts and identified the now 
ex-Chief of the Voting Section, John Tanner, and the former Deputy Chief for the Section 5 unit 
as responsible. When she retired, Ms. Lynn sent an email to her colleagues saying that she left 
“with fond memories of the Voting Section I once knew” and was “gladly escaping the 
plantation it has become.” Those are very serious charges from a person who spent decades in 
the Department under both Republican and Democratic administrations. It is encouraging that 
Mr. Tanner and his Section 5 Deputy have been removed from their positions, but clearly the 
Voting Section needs significant attention. 

Question; 


A. Will you agree to look into the allegations of racial discrimination and low 
morale in the voting Section and press for appropriate remedies? 


I have no knowledge of these allegations or whether morale is a problem. Should I be 
confirmed, I will work with the leadership of the Civil Rights Division to determine 
whether such problems exist and, if so, address and correct them promptly. 


11. “Pattern or Practice” Discrimination Cases 


The number of cases brought by the Department alleging a pattern or practice 
of discrimination against women, African Americans, or Latinos, is also troubling. 
Pattern or practice cases have a huge potential to improve the workplace, because 
they root out broad, systemic discrimination that generally affects many workers, not 
just a few. The Department’s role in bringing such cases is particularly important, 
because the cases usually require far more time and resources than civil rights 
organizations or even many private attorneys have available. If the Department fails 
to bring these cases, serious workplace problems are likely not to be addressed. Since 
2001, the Division has filed 13 complaints alleging a pattern or practice of 
discrimination, roughly half the number filed by the Clinton Administration each 
year. 

Question: 

A. If confirmed, will you look Into the Department’s record in pattern or 
practice cases, and ensure that the Department is doing all it can in this 
area? 


Page 16 of 17 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00147 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



138 


Yes. 

12. Jena Six 


The racially charged prosecution of six African American high school 
students in Jena, Louisiana has raised concerns throughout the nation. Six African 
American youths were expelled and then charged with attempted second-degree 
murder in 2006 after they were alleged to have fought with a white student. In the 
months before the fight, there were heightened racial tensions at the school, which 
began when white students hung nooses from a tree in the schoolyard. The white 
students who hung the nooses, however, received only a slap on the wrist. 

Question: 

A. The circumstances in Jena suggest a iarge discrepancy in the level of 
discipiine that African American students and white students received from the 
schooi. 

Unfortunateiy, the probiem of disparate discipiine in schoois is not unique to Jena. 
If confirmed, wili you work with the Civil Rights Division, the Community Reiations 
Service and the Department of Education to determine whether the Department of 
Justice is doing ait it can to address this probiem? 

Yes. 

A. The Jena controversy has aiso raised concerns that locai prosecutors may be engaged 
in seiective prosecutions based on race. Has the Division commenced an investigation into 
this issue? If not, wiii you examine whether such an investigation is appropriate if you are 
confirmed? 

While I cannot comment on whether or not there is an ongoing investigation, if 
confirmed I will ensure that the Civil Rights Division takes appropriate action if it finds a 
violation of any federal civil rights laws in Jena. 
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Questions Submitted by U.S, Senator Russeii D. Feingoid 
to Associate Attorney Generai, Kevin O’Connor 

1. Please explain the role that you personally played in the litigation in 
Connecticut involving the challenge to the issuance of a national security letter 
to Library Connection and the accompanying nondisclosure order. To what 
extent were you involved in the case and in decision-making related to the 
case? 


As United States Attorney for the District of Connecticut, my office 
and attorneys from the Civii Division of the Department of Justice in 
Washington, D.C. represented the defendants in litigation brought in 
federal court in Connecticut challenging the constitutionality of the non- 
disclosure order accompanying the National Security Letter issued to the 
plaintiffs. With respect to my personal involvement, I first learned that 
the National Security Letter and accompanying non-disclosure order had 
been issued when I received a copy of the plaintiffs’ lawsuit. My role in 
the litigation from that point forward consisted of general supervision of 
the Assistant United States Attorneys in my office who were assigned to 
the matter. I did not draft any pleadings or briefs in the matter. I argued 
the government’s opposition to the plaintiffs’ motion for temporary 
injunction before Judge Hall, but did not argue the subsequent appeal of 
Judge Hall’s ruling before the Second Circuit Court of Appeals. While I 
did not have daily involvement with the matter, I participated in periodic 
discussions with lawyers from my ofRce, the Civil Division and the FBI 
concerning litigation strategy. 

As United States Attorney, I also serve as the Department of 
Justice’s spokesman in Connecticut. In that capacity, at various times 
during the pendency of the litigation and afterward 1 was asked questions 
about the matter which I answered in a manner consistent with 
Department of Justice policy and applicable court rules. I also 
participated with the plaintiffs and their attorney in at least one panel 
discussion about the litigation after it was resolved. 

2. At a subcommittee hearing that I chaired last year, George Christian, one of 
the plaintiffs in that lawsuit, testified about the personal and professional 
difficulties he and others encountered as a result of the national secimty letter 
that he had received and the accompanying nondisclosure order. Please 
review his testimony, which is available at 

htt p://iudiciarv.senate.gov/testimonv.cfm?id=2679&wit id=6284 . In light of 
this testimony, would you have done anything differently with respect to this 
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case? 


During the course of the litigation and afterward, I came to know, 
respect and admire Mr. Christian. His actions were and are clearly 
motivated by a legitimate desire to protect the privacy interests of his 
clients and public library patrons - a sentiment that I have expressed 
publicly on numerous occasions. 

I also keenly understood and sympathized with the situation that 
Mr. Christian and the other plaintiffs found themselves in when they 
received the non-disclosure order. I also recognize and regret that this 
situation became even more difflcult for the plaintiffs when, in the course 
of the parties’ efforts to file redacted pleadings, references to the Library 
Connection were not completely redacted and this, combined with an 
electronic docketing error, led to its public disclosure as a plaintiff. 

As United States Attorney, however, I was ethically and 
professionally obligated to provide a defense to the government 
defendants as well as to defend the constitutionality of a statute and non- 
disclosure provision that had been in existence for almost twenty years. 
Indeed, the non-disclosure provision being challenged by the plaintiffs was 
enacted in 1986, long before the Patriot Act was passed in 2001 and the 
plaintiffs’ suit was filed in 2005. In every step of the litigation, I 
endeavored to balance my obligations to my clients with the legitimate 
interests and concerns of the plaintiffs. 

For example, the issue of whether to abandon enforcement of the 
non-disclosure order once the plaintiffs’ identities were publicly reported 
was seriously considered. However, the statute being challenged by the 
plaintiffs did not provide any latitude to the government to allow a 
recipient to disclose their identity under anv circumstance at any time. 
Had the government acquiesced in such disclosure, it too would arguably 
be in violation of the strict non-disclosure order that did not provide any 
means by which exceptions could be granted. 

However, once Congress amended the statutory scheme to give the 
FBI discretion to waive the non-disclosure provision accompanying 
National Security Letters, the FBI agreed to apply it retroactively (even 
though its retroactive application was an open question) to the National 
Security Letter issued to the plaintiffs, allowing them to publicly disclose 
their identities and the receipt of the National Security Letter at issue. 
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3. In June 2006, you were quoted in a New York Times story regarding the 
government’s decision to release the Library Connection librarians from the 
NSL gag order provision for the stated reason that the government had 
completed its investigation. According to the Times, you said at the time: 
"They're celebrating the fact they don't have to comply, and I don't think that's 
something that should be celebrated. What are you celebrating? You're 
celebrating the fact that you prevented the government from investigating a 
potential terrorist threat.” 

a. Were you suggesting that the plaintiffs in that suit should not have 
filed their constitutional challenge, which was successful in the district 
court, and instead should have complied with a statute they believed 
violated the Constitution? 


No. 


b. In retrospect, do you think this statement was appropriate? 

As I have said on numerous occasions, I respect the motives of the 
plaintiffs and their right to challenge the constitutionality of the 
non-disclosure order. I have also repeatedly credited them for the 
integral role their case played in the statutory amendments made by 
Congress in 2006 to National Security Letter non-disclosure orders. 
The statements referenced above reflect my response when asked 
by a reporter about a press release issued by the plaintiffs’ 
attorneys after the litigation was resolved in which the matter was 
characterized as a successful refusal by the plaintiffs to comply with 
the National Security Letter. My statements were intended to 
clarify that, although the plaintiffs were never required in this 
matter to comply with the National Security Letter, there was never 
any dispute or question in the litigation as to whether the FBI acted 
properly and lawfully in issuing the National Security Letter or that 
the recipients were obligated under the law to produce information 
in response to it. The only issue before the court was whether the 
statutory non-disclosure order accompanying the National Security 
Letter - which prohibited them from telling anyone they received 
the National Security Letter - was constitutional. My comments 
were an effort on my part to convey that the outcome of the 
litigation was not, as some may have believed, a prohibition on the 
issuance of National Security Letters to libraries or others or the 
establishment of a right of recipients to not comply with such 
letters, but rather the ability for future recipients to challenge the 
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non-disclosure provisions of such orders and for the government to 
exercise its new found discretion to not impose the non-disclosure 
provision in the first place. 
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U.S. Senate, Committee on the Judiciary 

Executive Nominations Hearing 

Tuesday, January 22, 2007 

Responses to Questions for 
the Record from SENATOR 
CHARLES E. GRASSLEY 

for 

Kevin J. O'Connor, of Connecticut, to be Associate 
Attorney General, U.S. Department of Justice 


1 . What is your opinion of the federal False Claims Act? 

I strongly support the federal False Claims Act. It is an extremely 
important and vital piece of legislation that allows the Department of Justice, on 
behalf of the American taxpayers, to uncover fraud and aggressively pursue 
those responsible. 

2. As Assistant Attorney Genera! for the Civil Division, will you vigorously enforce 
the False Claims Act? 

Should I be confirmed as Associate Attorney General, I will vigorously 
enforce the False Claims Act. 

3. Do you have any question as to the constitutionality of the FCA and the qui tarn 
provisions? 

I have no reason or basis to question the constitutionality of the False 
Claims Act or its qui tarn provisions. 

4. Will you oppose efforts by industry groups, including the health care industry, to 
weaken the False Claims Act and the qui tarn provisions of the FCA? 

Yes. 

5. Will you pledge to ensure that the Civil Division has sufficient funding for the 
Commercial Litigation branch to vigorously enforce the FCA? 

Yes. 
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6. Will you ensure that the budget of the Commercial Litigation branch is not 
reduced in a manner limiting enforcement of the FCA? 

Yes. 

7. 1 understand that the Department successfully resolves around 100 FCA cases a 
year. What, in your opinion, would be required in order for the Department to double 
the number of cases successfully resolved in a year? 

Recently, the Department allocated additional attorney positions to U.S. 
Attorney’s offices and the Civil Division to investigate and prosecute healthcare 
fraud. The District of Connecticut was fortunate to receive one of those 
positions and I expect that the additional position, when filled, will result in an 
increase in the number of False Claims Act cases pursued and resolved. I would 
expect a similar impact on the other offices that received these positions. 

8. Do you believe U.S. Attorneys prosecute and resolve enough FCA cases? 

I have no reason to believe that U.S. Attorneys do not prosecute and 
resolve enough False Claims Act cases. In Connecticut, where I have served as 
United States Attorney since 2002, we have aggressively pursued and resolved 
False Claims Act cases. 

9. Are there any U.S. Attorneys that have not filed or resolved a FCA case in the last 
three fiscal years? If so, please provide a list of offices. 

From what I understand, the Department does not have specific 
information concerning the number of FCA cases filed by U.S. Attorney’s 
Offices over the past three fiscal years. However, the Department does generally 
track the number of civil fraud cases brought by the U.S. Attorney’s Offices and 
those figures show that all but one U.S. Attorney’s Office has filed at least one 
civil fraud case during this period of time. 

10. What steps can be taken by the Department, and other government offices, to 
shorten the length of time FCA cases are placed under seal? 

In many False Claims Act cases, for the Department to thoroughly 
investigate claims asserted by relators, and make an informed election decision, 
it takes longer than the sixty days provided under the False Claims Act. As a 
result, motions are filed to extend the sealing period so that the government can 
complete its initial investigation. In many of these cases, the government must, 
amongst other investigative steps, subpoena a large volume of documents and 
then review those documents. The timing of the government’s election decision 
may also be affected by the existence of related criminal proceedings or qui tarn 
actions, which may raise various procedural or Jurisdictional issues. And, often 
the government attempts to resolve qui tarn cases before intervention, because 
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defendants frequently have an incentive to settle while the case is under seal. 
While it is important that the government be given sufflcient time to conduct a 
thorough investigation and resolve procedural issues, it must also endeavor to 
complete that investigation so that the case may be unsealed as promptly as 
possible. Should I be confirmed as Associate Attorney General, I will approach 
all of these cases with that standard in mind and, where possible, work to 
shorten the length of time False Claims Act cases are placed under seal. 

1 1 . What steps can be taken by the Department, and other government offices, to 
shorten the length of time it takes to successfully resolve FCA cases? 

The Department’s recent allocation of additional attorney positions to 
U.S. Attorney’s offices and to the Civil Division to investigate and prosecute 
healthcare fraud should improve the efficiency by which such cases are pursued 
and resolved. Should I be confirmed as Associate Attorney General, I will work 
to ensure that the Department is investigating, litigating and resolving False 
Claims Act matters in the most efficient and effective manner possible. 
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Written Questions of Senator Patrick Leahy, 
Chairman, Senate Judiciary Committee, 

FOR GREGORY G. KATSAS, 

Nominee for assistant attorney general of the civil division 


1. This administration appears to have engaged in a policy of extraordinary 
rendition - sending detainees to be interrogated in other countries vrhere 
they could be, and in some cases apparently have been, tortured. Indeed, I 
have asked former Attorney General Alberto Gonzales on several occasions 
about the case of Maher Arar, a Canadian citizen vrho vrhen returning home 
from a vacation in 2002, was detained by federal agents at JFK Airport in 
New York City on suspicion of ties to terrorism. He was sent, not to Canada, 
but to Syria, where he was held for 10 months. A Canadian commission 
found no evidence that he had any terrorist connection or posed any threat, 
but concluded that he was tortured and held in abhorrent conditions in 
Syria. The Canadian government has apologized to Mr. Arar for its part in 
this debacle. The head of the Royal Canadian Mounted Police resigned, and 
the country has agreed to compensate Mr. Arar almost SIO million. Our 
government has never apologized or admitted any wrongdoing in Mr. Arar’s 
case. 

You represented the government in a case in which a former detainee, 

Khalid £1 Massari, challenged the CIA’s extraordinary rendition program. 

In the course of you representation, did you become aware of the possibility 
that detainees could be transferred to another country where there was a 
realistic possibility that he or she may be tortured, regardless of any 
assurances you receive from that country? Do you believe that there are 
adequate precautions to prevent this from happening? 

During the course of my representation of the United States in El Masri v. 
Tenet, I did not learn anything suggesting that detainees held by the United States 
could be transferred to another country where there is a realistic possibility of 
torture. Section 2242 of the Foreign Affairs Reform and Restructuring Act, which 
implements Article 3 of the United Nations Convention Against Torture, prohibits 
the United States from transferring any detainee within our borders to a country in 
which there are substantial grounds for believing that the detainee would be in 
danger of being subjected to torture. Moreover, as a matter of policy, the United 
States applies the same rule to detainees held outside our borders. I have no 
reason to believe that the government fails to honor these legal and prudential 
obligations. 

2. At a June 2007 hearing on Habeas Corpus, Detentions at Guantanamo Bay, 
Cuba, before a Subcommittee of the House Judiciary Committee, you 
testifled that “extending habeas to aliens abroad is both unnecessary and 
unwise.” You also defended the habeas stripping provisions of the Military 
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Commissions Act by stating that “we think it’s defensible on the law and we 
think it’s defensible on the basis of national security.” Given your reluctance 
to extend habeas rights to detainees, what assurances can you give us that 
you will preserve the Department’s traditions of fair-mindedness and 
integrity in all cases, including detainee treatment cases or challenges to the 
administration’s detainee policy? 

The role of the Civil Division is to defend the constitutionality of federal 
statutes, and the lawfulness of federal executive action, whenever there are 
reasonable legal arguments in support of the statute or executive action at issue. 

In more than six years as the Appellate Deputy for the Civil Division, I applied 
that principle to defend challenged statutes and executive actions regardless of my 
own personal views about their wisdom, and 1 would continue to do so if 
confirmed as Assistant Attorney General. In successfully defending the 
constitutionality of the Military Commissions Act in the D.C. Circuit in the 
Boumediene litigation, I acted consistent with the principle that congressional 
statutes should be defended if reasonable arguments can be asserted in their favor. 
To the extent that my June 2007 testimony also made policy arguments as well as 
legal ones, it reflected my role as an Administration witness testifying before 
Congress about proposed changes to existing law. Such policy arguments, 
however, should play no role in the Civil Division’s defense of existing statutes. 

3. On the subject of treatment of detainees, this Administration has consistently 
discouraged, refused, and prevented congressional input and participation. 

In fact, in 2002 the Department of Justice opined, “Any effort by Congress to 
regulate the interrogations of battlefield combatants would violate the 
Constitution’s sole vesting of the commander-in-chief authority in the 
president.” Do you agree with this statement or will you work with Congress 
to ensure that we have a legal regime in place to deal with detainees that is 
credible to the rest of the world? 

I disagree with the statement quoted above, because it does not adequately 
take into account Congress’s express constitutional powers to regulate the conduct 
of United States armed forces and to define and punish offenses against the law of 
nations. If confirmed as the head of a litigating division, I would not expect to be 
directly involved in any interactions between the Administration and the 
Congress. However, I would support efforts to ensure that we have an 
appropriate legal regime in place to govern the treatment of detainees, and.I agree 
that credibility abroad is one important consideration that such a regime should 
take into account. 

4. At your confirmation hearing, you were asked whether an executive order 
can or cannot limit a President. In response, you testified that “because the 
Constitution doesn’t specify procedures for making or sending executive 
orders” it would be “literally true” that a President could act outside of an 
executive order and modify it without issuing a new executive order. What 
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do you believe are the limits, if any, on a President’s authority to act outside 
of the scope of previously issued executive order? 

As I testified at my confirmation hearing, because the Constitution does 
not specify procedures for making or amending executive orders, I can discern no 
general constitutional prohibition on the President’s informally modifying a 
written executive order. However, to the extent that any modification purported 
to change the legal rights and duties of private parties, I assume that due process 
would require effective communication of the modification to those parties. 
Finally, as a prudential matter, I believe that the President should make executive 
orders (including modifications or amendments to those orders) publicly available 
absent some strong reason for preserving their confidentiality. 

S. The memo dated August 1, 2002, signed by then-Assistant Attorney General 
Jay Bybee and known as the “Bybee memo” concluded that for an act to 
violate the torture statute, it “must be equivaient in intensity to the pain 
accompanying serious physical injury, such as organ failure, impairment of 
bodily function, or even death.” The Bybee memo was rescinded, but never 
repudiated. Will you repudiate that memo as contrary to law and American 
values? Do you believe that the President has the authority under any 
circumstances to exercise a “commander-in-chief override” and immunize 
acts of torture, as the Bybee memo argued? 

The Department of Justice has already repudiated the August 2002 
memorandum discussed above. The Department withdrew that memorandum in 
June 2004, and, in December 2004, it issued a “replacement memorandum” that 
by its terms “supersedes the August 2002 Memorandum in its entirety.” See 
Legal Standards Applicable Under 18 U.S.C. §§ 2340-2340A, at 2 (Dec. 30, 
2004). Moreover, the authors of the December 2004 memorandum expressly “do 
not agree with” the statement that an act of unlawful torture must cause pain 
“equivalent in intensity to the pain accompanying serious physical injury, such as 
organ failure, impairment of bodily function, or even death.” See id. at 8 n.l7. 
The December 2004 memorandum remains effective as the controlling DOJ 
position, and I agree with that position. 

I have difficulty imagining any circumstance in which the President could 
immunize acts of torture. To begin with, the Fifth, Eighth, and Fourteenth 
Amendments prohibit torture at least within the United States, and these 
Amendments of course bind the Executive Branch. Moreover, through the 
exercise of its express constitutional power to define and punish violations against 
the law of nations. Congress by statute has prohibited torture outside the United 
States. See 18 U.S.C. §§ 2340-2340A. Thus, to the extent that a President 
purported to authorize such torture, his power would be “at its lowest ebb.” See 
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 638 (1952) (Jackson, J., 
concurring). To my knowledge, no President has ever claimed the need to torture 
as an exercise of his powers and duties as Commander-in-Chief, and President 
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Bush, in the context of the ongoing armed conflict against the Taliban and al 
Qaeda, repeatedly has stated that the United States will never engage in torture, 
and repeatedly has ordered the humane treatment of enemy detainees. See, e.g., 
Humane Treatment of al Qaeda and Taliban Detainees (Feb. 7, 2002); Military 
Order of November 13, 2001, § III, 66 Fed. Reg. 57831, 57834 (Nov. 16, 2001). 

6. At your hearing, you testified that you would resign if a conflict arose 
between you and a superior over litigating a case where you believed there 
was “only one defensible view.” Absent such an extraordinary conflict, what 
assurances can you give us that, if confirmed, you will withstand any 
pressure from the White House or elsewhere to conform their legal 
judgments to political preferences? 

Political preferences must have no role in determining what the law is or 
what legal positions are defensible in litigation. For over six years, I served as the 
Appellate Deputy for the Civil Division. In that capacity, I supervised hundreds if 
not thousands of appeals, and I was personally involved in litigating many of the 
most important appeals handled by the Division. During that time, I was never 
once asked to conform my litigation judgments to the political preferences of the 
White House, or to those of my superiors within the Justice Department. For that 
reason, I would be surprised and disappointed if I were asked in the future to 
conform my litigation judgments to political preferences, and I would resist any 
such requests by all appropriate means, including by resigning if necessary. 

7. Professor Goldsmith testified before this Committee about the extraordinary 
secrecy with which this Administration treats legal opinions, particularly 
those related to terrorism. He said, for example, the controversial “Bybee 
memo” on torture and related memos were not circulated for comments to 
the State Department, which had expertise on the issue of torture and the 
consequences of adopting particular positions. The opinions on warrantless 
surveillance, before Professor Goldsmith arrived, were held so closely that 
not even the Deputy Attorney General was permitted to see them. 

Secrecy is obviously important when sensitive national security issues are 
involved, but here the purpose of the secrecy is to insulate the legal decision- 
making from review by those who might challenge or disagree. This is 
unhealthy and has led to led to extraordinarily costly legal and policy errors 
on the part of this Administration. You have argued on behalf of the 
Government in court in favor of an excessive reliance on secrecy in seeking to 
dismiss numerous important cases, including challenges to the treatment of 
detainees, on “state secrets” ground. If confirmed, will you commit to review 
the Civil Division’s assertions of a “state secrets” defense and to ensure that 
it is not used excessively as a way of denying people the ability to assert basic 
rights in courts? 
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Yes. The state secrets privilege should be asserted as sparingly as 
possible. As you know, courts require each assertion of the privilege to be made 
personally by the head of the federal agency seeking to protect the information at 
issue. In my experience, the Assistant Attorney General for the Civil Division has 
also personally reviewed each possible assertion of the privilege, if the Civil 
Division would handle the underlying litigation in court, and I pledge to continue 
that practice if confirmed. 
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Senator Edward M. Kennedy 
Questions for the Record 

Senate Judiciary Committee Hearing on the Nomination of Gregory G. Katsas for 
Assistant Attorney General, Civil Division 


1- Litigation Record 

You’ve litigated an extraordinary number of cases in the Administration’s war on 
terrorism, and you’ve taken some controversial positions on behalf of the government. As a 
lawyer in the Justice Department, I understand that you were performing the role of an advocate, 
and that the policy decisions you supported were made elsewhere. But one of the tasks of the 
confirmation process is to find out your own, personal views on the Department’s legal policies. 
If confirmed as head of the Civil Division, you will have significantly more influence on 
policymaking than you did as an advocate, and it’s important to know where you stand on the 
key legal issues of our time. 

You’ve apparently been involved in every one of the recent landmark cases on the right 
to habeas corpus of enemy combatants. In Rasul v. Bush and again in Hamdan v. Rumsfeld, you 
defended the government’s position that detainees who are foreign nationals have no 
constitutional or statutory rights to habeas corpus. In both of these cases, however, the Supreme 
Court overruled the Administration, holding that it lacked the authority to deny detainees access 
to the judicial system. In these and other cases, the Court has had to remind the Bush 
Administration of what should have been obvious; “A state of war is not a blank check for the 
President.” 

The issue of habeas corpus is before the Court again in Boumediene v. Bush, which will 
be decided by the Supreme Court later this year. During oral argument in the D.C. Circuit on the 
rights of aliens held by the U.S. government outside the United States, a Judge asked you point 
blank, “Are you saying they don’t have any rights?” Reports indicate that you agreed. In 
addition, you testified before Congress last July that “extending habeas corpus to aliens abroad is 
both unnecessary and profoundly unwise.” 

In that same testimony, you defended the Combatant Status Review Tribunals used at 
Guantanamo, asserting that they provide greater procedural protections to detainees than have 
ever before been provided. Just a week earlier, however, Lt. Col. Stephen Abraham had filed an 
affidavit in which he explained with insider’s knowledge the many ways in which these tribunals 
are fundamentally flawed and unjust. 

Lt. Col. Abraham later testified that when he served on a tribunal panel to review 
evidence on the recommended status of a detainee, he found the information presented to be 
legally unsound. He stated: “What were purported to be specific statements of fact lacked even 
the most fundamental earmarks of objectively credible evidence.” 
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Questions; 

A. In all of the cases you have helped prepare or litigate for the Administration relating 
to the war on terrorism, can you provide any examples of legal arguments put forth 
by the government with which you personally disagreed? If so, which ones? 

The question of how many rights are available to wartime detainees remains very 
much alive in pending cases. As an advocate, I have a continuing duty of loyalty to the 
government, and I would not want any possible disagreement between my client and me 
to be used against my client in litigation. Therefore, I do not feel comfortable stating my 
possible disagreement with legal arguments that I have made on behalf of the government 
in this litigation. However, I can assure the Committee that, before taking any position 
on behalf of any client in litigation, 1 have always satisfied myself that there are 
reasonable, legally-defensible arguments in favor of that position. 

B. Do you agree that the Supreme Court’s repeated rebukes of the Administration’s 
positions on detainee rights indicate that the Administration has taken a 
fundamentally flawed legal approach to the treatment of detainees? 

I respectfully disagree. In the Hamdi and Hamdan cases, the Supreme Court 
agreed with the Administration that the ongoing struggle against the Taliban and al 
Qaeda is properly subject to the law of armed conflict. In Hamdi, the Supreme Court 
further agreed with the Administration that due process analysis must take into account 
the exigencies of armed conflict. Following the Rasul decision. Congress, in enacting the 
Detainee Treatment Act of 2005 and the Military Commissions Act of 2006, adopted the 
Administration’s position that the habeas corpus statute should not extend to aliens 
captured outside the United States and detained as enemy combatants at Guantanamo 
Bay, Cuba. Following the Hamdan decision, Congress, in enacting the MCA, adopted 
the Administration’s position that the rules applicable to military commissions need not 
rigidly follow the rules applicable to courts martial. Finally, in Boumediene, the D.C. 
Circuit agreed with the Administration that the Suspension Clause and the Fifth 
Amendment are inapplicable to the Guantanamo detainees. To be sure, neither Congress 
nor the courts have agreed with all of the legal positions taken by the Administration in 
these cases, and I recognize that reasonable people can differ over these difficult and 
controversial questions. On balance, however, 1 believe that the Administration’s 
positions have fared generally well in the courts and before Congress. 

C. Do you believe that a suspected terrorist, citizen or non-citizen, who is being held 
under the effective control of the United States beyond our borders has any legal 
rights under our laws? If so, which rights? 

Yes. Under the Supreme Court’s decision in Reid v. Covert, a citizen held outside 
our borders would likely have a significant measure of constitutional rights. The 
Guantanamo detainees (all of whom are non-citizens) are entitled to a status 
determination before a Combatant Status Review Tribunal, under procedures specified in 
part by the Detainee Treatment Act and in part by binding regulations issued by the 
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Department of Defense. Moreover, each detainee may challenge an adverse CSRT 
decision in the Court of Appeals for the District of Columbia Circuit. To the extent that 
any non-citizen is eligible for prosecution by military commission, he or she would be 
entitled to the various statutory protections set forth in the Military Commissions Act. 
Those protections include a presumption of innocence and a requirement of proof beyond 
a reasonable doubt; the right to counsel; rights of confrontation, compulsory process, and 
access to exculpatory evidence possessed by the government; the right against self- 
incrimination; restrictions on the admission of hearsay and classified evidence; exclusion 
of evidence obtained by unlawful interrogation methods; a prohibition against double 
jeopardy; and a right of judicial review in the D.C. Circuit. With respect to treatment and 
interrogation methods, the federal torture statute imposes a criminal prohibition on the 
torture of citizens and non-citizens alike, the war crimes statute criminalizes grave 
breaches of the Geneva Conventions (including of Common Article 3), and the DTA 
imposes a prohibition on subjecting citizens and non-citizens alike to cruel, inhuman, or 
degrading treatment. 

D. In light of the criticism by Lt. Coi. Abraham and many others, do you stiii maintain 
that the Combatant Status Review Tribunais and other protections for detainees 
being held at Guantanamo are iegaiiy and morally adequate? 

In the Boumediene litigation and elsewhere, the government continues to maintain 
that the regime of status determinations before Combatant Status Review Tribunals, 
followed by judicial review in the D.C. Circuit, is a legally adequate substitute for 
district-court habeas corpus. In defense of that position, the government has explained 
that CSRTs afford greater procedural protections for wartime status determinations than 
those available under Article 5 of the Third Geneva Convention, which the Supreme 
Court in Hamdi said would be constitutionally sufficient to justify the detention of enemy 
combatants who are citizens. 

I respectfully disagree with the specific criticism raised by Lt. Col. Abraham. As 
noted above, he has stated that, in his view, some of the evidence relied upon by some of 
the CSRTs “lacked even the most fundamental earmarks of objectively credible 
evidence.” However, the judicial review mechanism enacted by Congress enables a 
detainee to raise in the D.C. Circuit the specific question whether a CSRT determination 
is “supported by a preponderance of the evidence.” See Detainee Treatment Act § 
1005(e)(2)(C)(i). Thus, to the extent that the criticism raised by Lt. Col. Abraham has 
force in the context of any particular case, the detainee may fairly pursue that issue in the 
D.C. Circuit. 

The question whether CSRTs are adequate as a policy or moral matter lies well 
beyond the responsibilities of the Civil Division. If confirmed as Assistant Attorney 
General, my role would be to assert reasonable legal defenses in support of CSRT 
decisions challenged in court. As an Administration witness testifying before Congress, I 
have expressed the view that the present scheme does, as a policy matter, represent a 
reasonable accommodation between the need to ensure fairness to individual detainees 
and the exigencies of the ongoing armed conflict. However, I recognize that the question 
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whether additional proteetions are warranted is a difficult one about which reasonable 
people may disagree, and one that Congress and the Administration no doubt will 
continue to discuss. 

E. What assurances can you provide us that, in confirming you for this position, the 
Senate would not be confirming someone who subscribes to the extreme executive- 
power theories of David Addington and John Yoo? 

I do not believe that my views or my record can fairly be characterized as 
extreme. As explained above, I believe that the litigation positions that I have taken on 
behalf of the government in the detainee cases lie well within the bounds of 
reasonableness, and have generally fared well in the courts and before Congress. 
Similarly, to the extent that I have expressed policy positions in congressional testimony 
and elsewhere, I have done so in defense of recent congressional statutes. More 
generally, despite arguing many of the most challenging appeals handled by the Civil 
Division over the last seven years, I have won 28 appeals over the course of my career, 
and lost only nine. Over the years, I have successfully defended the constitutionality of 
the Freedom of Access to Clinics Entrances Act, successfully argued that former 
Attorney General Janet Reno should not be held personally liable for any constitutional 
violations committed during the Elian Gonzalez raid, successfully represented injured 
migrant farmworkers seeking compensation from employers, and sought to expand 
procedural protections available to broadcasters accused by the FCC of indecent 
programming. Thus, I believe that my record reflects the effective representation of a 
wide range of client interests, as well as a balanced and thoughtful approach to the law. 

a. Can you point to a single legal position or positions that either Addington or 
Yoo has taken with which you personally disagree? If so, piease list all such 
examples. 

My only professional interaction with Mr. Addington involved my 
successful defense of the Vice President in one case, and 1 have had no 
professional interaction with Mr. Yoo. I am familiar with statements by Professor 
Jack Goldsmith that Mr. Addington consistently has favored unilateral executive 
action over working jointly with the Congress where possible. To the extent those 
statements accurately portray Mr. Addington’s views, 1 would respectfully 
disagree with those views. Moreover, 1 am familiar with public speculation that 
Mr. Yoo was involved in preparing the August 1 , 2002 memorandum titled 
Standards of Conduct for Interrogation under 18 U.S.C. §§ 2340-2340A. I 
believe that this memorandum was legally flawed and correctly withdrawn. 

2. Secrecy 

By all objective measures, this Administration has withheld more documents and more 
information from the American people than any in recent history, often on the flimsiest of legal 
and policy grounds. As the New York Times noted in an editorial last December, “government 
secrecy has become [a] higher and darker art under the Bush administration.” 
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You’ve had a prominent role in litigation to protect the Administration’s claims of 
secrecy. In the most recent example, in El-Masri v. Tenet, you argued that the state secrets 
privilege prevented the court from considering the plaintiffs well-documented claim that he was 
kidnapped by the CIA as part of its “extraordinary rendition” program and sent to Afghanistan to 
be tortured — all on the basis of mistaken identity. You said; “Just because some facts are in the 
public domain doesn’t eliminate the need to keep others secret. . . . Even disclosures to judges 
carry risks.” 

You made similar arguments in other notable cases. In Detroit Free Press v. Ashcroft 
and North Jersey Media Group, Inc. v. Ashcroft, you defended the Attorney General’s decision 
to close post-9/1 1 “special interest” deportation hearings to the public and the press. In Center 
for National Security Studies v. Department of Justice, you defended the Department’s 
categorical reftisal to disclose any information on hundreds of people detained in the wake of the 
9/1 1 attacks. 

In both these cases, you relied partly on the “mosaic theory,” which holds that the 
government should not release even the most harmless-seeming information, since that 
information might be combined with other information to form a dangerous mosaic. At the 2003 
Federalist Society Convention, you emphasized the significance of this theory. 

As you may know, many commentators have criticized the government’s reliance on the 
mosaic theory in these and other cases as being excessive and overbroad. 

One commentator said that the mosaic theory provides “a latently subversive basis for 
withholding information.” He said the theory has “supported both more secrecy in the [Bush 
Administration’s] management of information and more secrecy about that secrecy by 
foreclosing scrutiny ex post.” Since these highly speculative claims are impossible to disprove, 
he said, they make “the mosaic theory ripe for agency opportunism and abuse.” 

Another commentator observed that “[n]ow, the government invokes mosaic theory to 
rationalize closing deportation hearings, indefinitely detaining non-citizens, restricting 
dissemination of non-classified information, and secretly searching certain kinds of records, 
including library and Internet records. In other words, the government uses mosaic theory to 
justify the very bases of certain programs or actions. . . . Unfortunately, the government’s 
current use of mosaic theory effectively reads constitutional liberties out of the balance. 
Government officials apparently have determined that there is no acceptable risk of danger from 
disclosure of information and that infringement of constitutional liberties is an unavoidable side- 
effect of attaining that level of risk (although they rarely say this out loud).” 

Still another commentator observed that “[i]n case after case, the [Bush] Administration 
has asserted that it can’t release even previously unclassified data because they might be part of a 
mosaic— irmocent in and of themselves but able to be fitted together toward some unspecified 
evil end. . . . The invocation of a ‘mosaic’ metaphor to suppress what might be connected to 
some amorphous other could be used to justify keeping anything at all secret.” 
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Questions; 

A. Did you personally agree with every assertion of the mosaic theory you made on 
behalf of the government? If not, with which assertions did you disagree? 

For the reasons set forth above, I am not comfortable identifying my possible 
disagreement with arguments that I have asserted in court on behalf of clients. However, 
I am confident that the positions asserted by the government in each of the cases 
mentioned above are reasonable. In fact, the courts of appeals agreed with the 
government’s litigation positions in three of the four cases: El Masri, Center for National 
Security Studies, and North Jersey Media Group. Although the government’s litigation 
position did not prevail in Detroit Free Press, that case presented a close question, and at 
least three courts of appeals have specifically disagreed with the Sixth Circuit’s reasoning 
and result in that case. See Center for National Security Studies v. DOJ, 331 F.3d 9 1 8, 
932 (D.C. Cir. 2003), cert, denied, 540 U.S. 1 104 (2004); North Jersey Media Group v. 
Ashcroft, 308 F.3d 198, 201 (3d Cir. 2002), cert, denied, 538 U.S. 1056 (2003); Copley 
Press, Inc. v. Superior Court, 141 P.3d 288, 309-10 (Cal. 2006). 

B. What is your response to critics who say that the Bush Administration — and you in 
particular — have abused the mosaic theory to shield government actions from 
legitimate scrutiny? 

In litigation in which I have been directly involved, the government has invoked 
the mosaic theory in an attempt to protect the confidentiality of government records or 
proceedings on three occasions: in CNSS, North Jersey Media Group, and Detroit Free 
Press. In each of those cases, national-security concerns were raised not by me or other 
litigators in the Civil Division, but by senior law-enforcement professionals in the FBI 
and experienced prosecutors in what was then the Terrorism and Violent Crime Section 
of the Criminal Division. Those experts filed detailed affidavits laying out their 
concerns, which centered on protecting the confidentiality of the law-enforcement 
investigation into the terrorist attacks of September 1 1 , 200 1 . In litigating these cases on 
behalf of the government, my role was to argue that the affidavits established the 
applicability of Exemption 7 of the Freedom of Information Act (in CNSS) and the 
inapplicability of First Amendment rights of access (in North Jersey Media and Detroit 
Free Press). As noted above, the courts accepted our arguments in CNSS and North 
Jersey Media, and the adverse decision in Detroit Free Press has been the subject of 
reasonable criticism by other appellate courts. I am unfamiliar with any assertions of the 
mosaic theory by the government other than in the three cases discussed above. 

C. The mosaic theory is clearly susceptible to opportunism and abuse. It “proves too 
much” by potentially covering even the most harmless information. What steps has 
the Justice Department taken to avoid its improper use? What steps should be 
taken? 


The mosaic theory represents a longstanding recognition that, in some instances, 
“superficially innocuous information” may in fact be quite sensitive. See, e.g., CIA v. 
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Sims, 471 U.S. 159, 178-79 (1985); Halkin v. Helms, 598 F.2d 1, 9 (D.C. Cir. 1987). 

That principle may be relevant in assessing a wide variety of legal questions, including 
the applicability of constitutional rights of access to government information, the 
applicability of the state secrets privilege, or the applicability of FOIA exemptions. In all 
such cases, government security experts must assess the risk of disclosure and must 
explain any concerns in sworn affidavits; government litigators must assess whether there 
are reasonable arguments for confidentiality under the governing legal standards; and 
courts must assess whether any government claim of confidentiality ultimately has merit. 
In my experience, this division of responsibility usually leads to reasonable 
confidentiality assertions by the government, and reasonable adjudications by the courts, 

D. In an Administration criticized as being the most secretive and opaque that America 
has ever had, you’ve had a centrai role in defending this secrecy in court. The legal 
positions you have advocated have set back this country’s many years of progress in 
making the federal government more open to the people. Can you provide any 
examples of how you’ve shown reluctance or at least moderation and a proper 
respect for democratic accountability in your handling of matters related to 
government secrecy? 

As explained above, I have defended the confidentiality of government records or 
information only to the extent that government security experts have urged operational 
needs for confidentiality in sworn affidavits, and only to the extent that, in my 
professional judgment, there has been a defensible case for preserving confidentiality 
under governing legal standards established by Congress and the courts. With respect, I 
do not believe that the litigation positions successfully asserted by the government in El 
Masri, CNSS, and Horth Jersey Media have inappropriately set back the important value 
of government openness. 

3. Torture 


As you know, the nation was disgraced in the eyes of the world by the Bybee “torture 
memorandum” of August 2002, a legal opinion by the Office of Legal Counsel that redefined 
torture in such a narrow way that it justified interrogation techniques that are widely recognized 
as torture. 

As the memo stated: “Physical pain amounting to torture must be equivalent in intensity 
to the pain accompanying serious physical injury, such as organ failure, impairment of bodily 
function, or even death.” Anything that fell short of this standard would not be torture, the memo 
said. CIA interrogators called the memo their “golden shield,” because it allowed them to use 
virtually any interrogation method they wanted. 

The memo also created a commander-in-chief exception, which no legal authority had 
ever recognized, stating that the President and the people he directs are not bound by laws passed 
by Congress that prohibit torture. 
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The memo further stated that government officials can avoid prosecution for their acts of 
torture by invoking the defenses of “necessity” or “self-defense” — even though the Convention 
Against Torture, an international treaty ratified by Congress in 1994, states very clearly that “no 
exceptional circumstances whatsoever” may be invoked as a justification for torture. 

At the end of 2004, when the Office of Legal Counsel withdrew the Bybee memorandum, 
it replaced it with a less extreme opinion that did not address the most controversial parts of the 
earlier opinion. The Department made this new opinion public. 

But last October, we learned from thefifew York Times that the Office of Legal Counsel 
had issued two other secret “torture memos" in 2005 — only a few months after publicly releasing 
the memo that replaced the Bybee memo. 

The first secret memo reportedly authorized interrogators to use harsh techniques in 
combination, in order to create a more extreme overall effect. They could deprive detainees of 
sleep and food, bombard them with loud music, and subject them to fi-eezing temperatures, all at 
the same time. These are techniques that our Judge Advocates General have said are illegal 
under U.S. law and the Geneva Conventions. 

The second memo reportedly declared that none of the CIA’s interrogation methods 
violated the ban on cruel, inhuman, and degrading treatment that Congress was preparing to pass. 
At the time, the CIA was using abhorrent techniques copied from the Soviet Union and other 
brutal regimes. 

Before he was sidelined by the White House, Deputy Attorney General James Comey 
told his colleagues at the Justice Department that they would all be “ashamed” when the world 
eventually learned of these opinions. The world has now learned of them, and once again there’s 
a scandal involving opinions of the Office of Legal Counsel, issued in secret, authorizing 
interrogation techniques widely believed to violate laws against torture. 

Questions: 

A. In your years at the Justice Department, you’ve had a lead role in several major 
cases dealing with the treatment of detainees. I would like you to specify in as much 
detaii as possible: what role did you play in developing any of the Administration’s 
policies toward terrorist suspects, as opposed to simply defending these policies? 

During my time in the Civil Division, from June 2001 to August 2006, 1 played 
no role in developing any of the Administration’s policies toward terrorist suspects. 

Since then, during my time in the Office of the Associate Attorney General, the only role 
I have played in developing such policies involved advising Administration lawyers who 
were working with Congress to secure enactment of the Military Commissions Act. 
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a. Did you ever consult or advise in any way, formaiiy or informaiiy, on any 
iegal document other than a court pleading, decision, or directive that related 
to interrogation practices? 

As noted above, I informaiiy advised Administration lawyers who were 
seeking enactment of the Military Commissions Act. Section 6 of the MCA 
affects interrogation practices by defining criminal offenses that constitute grave 
breaches of Common Article 3 of the Geneva Conventions, and by authorizing the 
President to define less serious breaches of Common Article 3 through executive 
action. To the best of my recollection, my advice did not address any of those 
subjects. 

b. Have you had any contacts with lawyers at the Office of Legal Counsel 
regarding any analysis they have produced relating to interrogation? Please 
explain in detail all such contacts. 

I have never had any contact with any Office of Legal Counsel lawyer 
regarding the preparation of OLC advice, whether written or oral, relating to 
interrogation. In preparing for my confirmation hearing, I was advised informally 
by OLC attorneys regarding the treatment standards set forth in the federal torture 
statute, the war crimes statute, the Detainee Treatment Act, Common Article 3 of 
the Geneva Conventions, and Executive Order 1 3440. That preparation did not 
involve discussion of any nonpublic OLC memoranda relating to interrogation. 

B. Dean Harold Koh of Yale Law School has said that the Bybee memo was “perhaps 
the most clearly erroneous legal opinion I have ever read.” He called it “a stain 
upon our law and our national reputation.” Do you agree? 

1 agree that the August 2002 memorandum was legally flawed and that it was 
correctly withdrawn. 

C. Do you agree or disagree with the By bee memo’s claim that “necessity” can justify 
the use of torture? 

I have not had occasion to study this question carefully, but I am inclined to 
disagree. "The availability of a common-law necessity defense to a federal criminal 
prohibition turns on congressional intent. See, e.g.. United States v. Bailey, 444 U.S. 394, 
409-13 (1980); Model Penal Code § 3.02. On its face, the federal torture statute does not 
address whether a necessity defense is available. See 18 U.S.C. §§ 2340-2340A. 
However, to the extent that the statute was designed to fiilly implement the Convention 
Against Torture, the defense would appear to be foreclosed because Article 2 of the CAT 
provides that “[n]o exceptional circumstances whatsoever, whether a state of war or a 
threat of war, internal political instability or any other public emergency, may be invoked 
as a justification of torture.” 
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D. Do you agree or disagree with the Bybee memo’s ciaim that “seif-defense” can 
justify the use of torture? 

I have not had occasion to study this question carefuliy, but I am inclined to 
disagree for the reasons set forth above. 

E. Do you agree or disagree with the Bybee memo’s claim that for purposes of the 
Torture Act, physical suffering can never be “severe” unless it is of “extended 
duration or persistence”? 

I do not understand the August 2002 memorandum to have asserted that claim. 

The August 2002 memorandum asserted that “severe physical pain” and “severe physical 
suffering” are “not distinct concepts” under the federal torture statute, and that both 
require pain or suffering that “must rise to the level of death, organ failure, or the 
permanent impairment of a significant body function.” See Standards of Conduct for 
Interrogation under 18 U.S.C. §§ 234Q-2340A at n.3 & accompanying text (Aug. 1, 

2002). The successor OLC memorandum expressly repudiated both of these conclusions. 
See Standards of Conduct for Interrogation under 18 U.S.C. §§ 2340-2340A at 2, 10 
(Dec. 30, 2004). I believe that the successor memorandum was correct to do so. 

F. Do you agree or disagree with the theory— -which this Administration has never 
repudiated — that laws banning torture do not always bind the Executive Branch, 
because of the President’s inherent powers as commander-in-chief? 

I have difficulty imagining any circumstance in which the President could use his 
commander-in-chief powers to override laws banning torture. To begin with, the Fifth, 
Eighth, and Fourteenth Amendments prohibit torture at least within the United States, and 
these Amendments of course bind the Executive Branch. Moreover, through the exercise 
of its express constitutional power to define and punish violations against the law of 
nations, Congress by statute has prohibited torture outside the United States. See 18 
U.S.C. §§ 2340-2340A. Thus, to the extent that a President purported to authorize such 
torture, his power would be “at its lowest ebb.” See Youngstown Sheet & Tube Co. v. 
Sawyer, 343 U.S. 579, 638 (1952) (Jackson, J., concurring). To my knowledge, no 
President has ever claimed the need to torture as an exercise of his powers and duties as 
Commander-in-Chief, and President Bush, in the context of the ongoing armed conflict 
against the Taliban and al Qaeda, repeatedly has stated that the United States will never 
engage in torture, and repeatedly has ordered the humane treatment of enemy detainees. 
See, e.g.. Humane Treatment of al Qaeda and Taliban Detainees (Feb. 7, 2002); Military 
Order of November 13, 2001, § 111, 66 Fed. Reg. 57831, 57834 (Nov. 16, 2001). 

G. Do you believe that the President has any reservoir of authority under the 
Constitution that allows him to disregard laws that Congress passes on torture? 

Please see my answer to question 3(F) above. 
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4. Waterboarding 

As you know, waterboarding has become the worldwide symbol for America’s debate 
over torture. It was the centerpiece of Attorney General Mukasey’s confirmation hearings. It 
was also the technique apparently shown on the videotapes that the CIA destroyed. 
Waterboarding, however, is not by any means the only interrogation technique approved by the 
Bush Administration that Congress and legal experts believe to be torture. It’s just the most 
notorious. 

In fact, waterboarding is hardly new. It’s an ancient, barbaric technique. In the fifteenth 
and sixteenth centuries, it was used in the Spanish inquisition. In the nineteenth century, it was 
used against slaves in this country. In World War II, it was used against our own soldiers by 
Japan. In the 1970s, it was used by the Khmer Rouge and the military dictatorships in Chile and 
Argentina. It’s being used today against pro-democracy activists in Burma. This is the company 
the Bush Administration is keeping when it refuses to give up waterboarding. 

Top military lawyers and legal experts across the political spectrum have condemned it as 
a violation of U.S. law and a crime against humanity. After World War II, the United States 
helped organize the International Military Tribunal for the Far East, and it prosecuted Japanese 
soldiers for waterboarding Allied prisoners of war. At one trial, an Army Lieutenant testified 
that the experience “felt more or less like I was drowning, just gasping between life and death.” 
We sentenced Japanese officers to years of hard labor for using waterboarding. 

Like many of my colleagues and many American citizens, I was very troubled by 
Attorney General Mukasey’s evasive answers about waterboarding. He repeatedly refused to 
acknowledge that waterboarding is torture. Yet as the record makes clear, courts and military 
tribunals have consistently agreed that waterboarding is an unlawful act of torture. 

The question is not whether torture is unlawful— everyone knows that it is. Nor is the 
question whether torture is repugnant— everyone agrees on that too. The question is what 
constitutes torture. I am not asking you for an official pronouncement on the legality of 
waterboarding or any other interrogation technique. I am asking for your personal views on this 
legal question. 

Questions: 

A. Is waterboarding torture, as defined by domestic and international law? 

During his recent oversight testimony. Attorney General Mukasey specifically 
declined to address the question of whether or when waterboarding - which is not 
presently authorized under any circumstances - may be a lawful interrogation technique 
in the context of the ongoing armed conflict against the Taliban and al Qaeda. The 
Attorney General explained his view that it is inadvisable to address difficult legal 
questions in the absence of concrete facts and circumstances, particularly where any 
answer could reveal to our adversaries the contours of generally-worded laws that define 
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the limits of a highly classified interrogation program. Given the Attorney General’s 
decision, I must respectfully decline, as a subordinate Department of Justice official, to 
answer this question. 

B. Is waterboarding illegal under United States law? 

Please see my response to question 4(A). 

C. Would it be lawful for another country to use waterboarding against an American? 

It would probably be unlawful. To the extent that such waterboarding might 
occur outside the context of an armed conflict, I assume that it would constitute an 
unlawful battery. To the extent that such waterboarding might occur inside the context of 
an armed conflict. United States forces - which have a recognized command structure, 
fight in uniform, carry arms openly, and conduct operations in accordance with the laws 
and customs of war (most importantly, by not targeting civilians) - would be entitled to 
the full prisoner-of-war protections under the Third Geneva Convention. For prisoners- 
of-war, Article 17 of that Convention prohibits all forms of coercive interrogation, 
including “any unpleasant or disadvantageous treatment of any kind.” 

D. According to The New Yorker magazine, in a recent interview the Director of 
National Intelligence, Admiral Mike McConneil, stated: “If I had water draining 
into my nose, oh God, I just can’t imagine how painful! Whether it’s torture by 
anybody else’s definition, for me [waterboarding] would be torture.” 

a. When even our own DNI acknowledges that waterboarding would be torture 
“for [him],” doesn’t that call into question the soundness of any definition of 
torture that excludes waterboarding? 

In testimony before the Senate Select Committee on Intelligence, Director 
McConnell has stated that The New Yorker misquoted him. In any event, even as 
quoted in The New Yorker, Director McConnell expressly declined to address the 
question of when waterboarding might satisfy the legal definition of torture. See 
“The Spymaster,” The New Yorker, Jan. 21, 2008, at 53. Moreover, as the 
Attorney General has explained, that question is a difficult one about which 
reasonable minds can and do differ. 

b. Would waterboarding be torture for you? 

I imagine that I would likely find the teehnique extremely fnghtening and 
unpleasant. 
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E. Where do you draw the line if you cannot say that waterboarding, a classic method 
of torture throughout the ages, is never permissible? If you feel you cannot say 
whether waterboarding is torture and illegal, what about the rack and the screw? 
Can we bring them back? 

Lines may be drawn by consulting the text, legislative history, and caselaw 
interpreting the federal torture statute, the war crimes statute, and the Detainee Treatment 
Act. For example, in the context of an armed conflict, the war crimes statute prohibits 
not only torture and cruel or inhuman treatment, but also specific acts such as murder, 
mutilation or maiming, intentionally causing serious bodily injury, rape, and sexual 
assault or abuse. See 18 U.S.C. § 2241(d). Moreover, although the torture statute does 
not specifically define the operative term “severe physical or mental pain or suffering,” 
see id. § 2340(1), legislative history suggests that the statute reaches “extreme, deliberate 
and unusually cruel practices” such as “sustained systematic beating, application of 
electric currents to sensitive parts of the body, and tying up or hanging in positions that 
cause extreme pain.” S. Exec. Rep. No. 101-30, at 13-14 (Senate Foreign Relations 
Committee analysis of the Convention Against Torture, which the federal torture statute 
implements). Furthermore, the Detainee Treatment Act defines cruel, inhuman, or 
degrading treatment as the kind of conduct “prohibited by the Fifth, Eighth, and 
Fourteenth Amendments to the Constitution of the United States,” DTA § 1003(d), thus 
incorporating an extensive body of federal constitutional precedents. These sources 
provide reasonable benchmarks for analysis, even though many fact patterns obviously 
would present close and debatable questions. Under these standards, I believe that the 
rack and the screw would be clearly unlawfiil. 

F. Did you have any knowledge of any kind about the CIA interrogation tapes that 
were destroyed in 2005? If so, please specify in as much detail as possible the nature 
of your knowledge of the tapes and the actions you took in regard to that 
knowledge. 

No. 

G. If you had been asked by the CIA, what would your advice have been on whether 
the tapes should have been destroyed? 

If asked, I would have advised the CIA not to destroy the tapes. 

5. Army Field Manual Legislation 

In the Detainee Treatment Act passed in 2005, Congress attempted to restore confidence 
in America’s treatment of detainees and affirm our commitment to the basic rights in the Geneva 
Conventions. But by not specifically applying the Army Field Manual’s interrogation standards 
to all government agencies, we left open a loophole that an administration determined to use 
abusive techniques might exploit. The Bush Administration drove a Mack truck through that 
loophole. 
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The CIA’s so-called “enhanced interrogation program,” carried out at secret sites, 
became an international scandal and a new stain bn America in the eyes of the world. The 
Administration issued an Executive Order last year to minimize the outcry, but the Order failed 
to provide guidelines for civilian interrogators or to renounce abuses such as waterboarding, 
mock executions, use of attack dogs, beatings, and electric shocks. The recent disclosure of 
secret opinions by the Office of Legal Counsel is evidence that the Administration still intended 
to use such techniques. Atfomey General Mukasey’s refusal to say whether waterboarding is 
illegal and the destruction of the CIA videotapes give us even greater reason for concern. 

All of these disgraceful episodes leave no doubt that the only solution is for Congress to 
apply the Army Field Manual standards across the board. The Intelligence Authorization Bill 
now pending in the Senate would do that. 

The Army Field Manual clearly states that “[u]se of torture is not only illegal but also it is 
a poor technique that yields unreliable results, may damage subsequent collection efforts, and 
can induce the source to say what he thinks the [interrogator] wants to hear.” The Manual still 
leaves great flexibility for interrogators, but it makes clear that torture is illegal and always 
forbidden. 

Applying the Field Manual’s standards throughout the government will help repair the 
damage to our international reputation. It will also improve the quality of our intelligence 
gathering, and help protect our own personnel from torture anywhere in the world. It will make 
America safer and stronger. 

Questions: 

A. Shouldn’t we require all interrogations to comply with the standards of the Army 
Field Manual, no matter who conducts them? 

The Army Field Manual is designed primarily to govern the interrogation of 
lawful combatants entitled under the Third Geneva Convention to be free from all forms 
of coercive interrogation. Accordingly, the Army Field Manual prohibits a wide range of 
interrogation techniques that constitute neither torture nor cruel, inhuman, or degrading 
treatment. The question of which of these techniques, if any, should be available to the 
CIA lies well beyond the expertise of the Civil Division or the Office of the Associate 
Attorney General. 

B. If not, which specific techniques disallowed by the Field Manual do you believe the 
CIA should be allowed to use — even though the Department of Defense has rejected 
them as illegal, immoral, ineffective, and damaging to America’s global standing 
and the safety of our own servicemen and women overseas? 

Please see my answer to question 5(A) above. 
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C. The standard we apply to detainees also sets the standard for other nations’ 

treatment of Americans they take into custody. If we decide it is lawful for us to use 
sleep deprivation, waterboarding, and stress positions, then we increase the 
likelihood that other countries will use the same practices on us. Do you agree that 
we shouldn’t subject anyone to interrogation practices that we’d consider unlawful 
if used against an American? 

I agree that reciprocity concerns are an important consideration in this area. On 
that point, 1 would note that, consistent with the Geneva Conventions, the United States 
does not engage in any coercive interrogation techniques when fighting against 
adversaries who respect the laws of war. 

6. FISA and Executive Power 


The scandal over the Administration’s warrantless eavesdropping is still coming to light. 
But we already know that its surveillance activities were so shocking that up to 30 Justice 
Department employees threatened to resign because of them. The President’s own head of the 
Office of Legal Counsel, Jack Goldsmith, testified that he “could not find a legal basis for some 
aspects of the program.” He called it “the biggest legal mess [he] had ever encountered.” 

Here is how Mr. Goldsmith described the Administration’s general approach to FISA: 
“After 9/11... top officials in the administration dealt with FISA the way they dealt with other 
laws they didn’t like: they blew through them in secret based on flimsy legal opinions that they 
guarded closely so no one could question the legal basis of the operations.” He said that David 
Addington, the powerful Counsel to the Vice President, once exclaimed, “We’re one bomb away 
from getting rid of that obnoxious [FISA] court.” 

As you know. Congress is currently debating the possible reform of FISA. The White 
House has asked that we make the temporary changes made by the Protect America Act 
permanent, and that we amend FISA in other ways as well. At the same time, the Administration 
refuses to acknowledge it is bound by FISA. So we have a bizarre situation: the Administration 
is demanding that Congress pass a new law, but it is simultaneously insisting that no such law is 
necessary and that it will not be bound by it. 

The language of FISA is clear: it provides the “exclusive” means by which the Executive 
may conduct foreign intelligence surveillance. As we know from Justice Jackson’s famous 
opinion in the Steel Seizure Cases half a century ago, the President’s authority is at its weakest 
when he acts contrary to a congressional statute. Yet President Bush apparently intends to defy 
clear statutory language. 
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Questions: 

A. In Attorney General Mukasey’s confirmations hearings, he seemed to suggest that 
the President is free in certain cases to ignore the crystal-clear instruction from 
Congress that FISA is the “exclusive” means by which the Executive Branch can 
conduct foreign intelligence surveillance. Do you agree that the Executive Branch is 
bound by FISA in conducting all foreign intelligence surveillance? 

I agree that the President is bound by FISA except insofar as particular 
applications of FISA might be unconstitutional. I also believe that, were the President to 
assert that a particular application of FISA would unconstitutionally interfere with his 
powers under Article II of the Constitution, his power would be “at its lowest ebb.” See 
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 638 (1952) (Jackson, 
concurring). 

B. When if ever, in your view, would the President be authorized to disregard or 
violate FISA? 

In my view, the President would never be authorized to violate FISA in cases 
where the statute is constitutional as applied. The President would be authorized to 
disregard FISA in cases where the statute is inapplicable, in cases where it has been 
amended or superseded by subsequent legislation, and in cases (if any) where it is 
unconstitutional as applied. 

C. Do you agree that any new legislation should reaffirm that FISA is the “exclusive” 
means by which the executive can conduct foreign intelligence surveillance? 

I am unfamiliar with specific policy issues related to FISA. In general, I believe 
that Congress and the President should work together as much as possible to establish 
appropriate parameters for the conduct of foreign intelligence surveillance. 

D. In an Administration that has shown little respect for FISA, it will obviously take 
courage to insist that the law must be followed. No matter what pressures you face, 
will you insist that government surveillance must comply with FISA? 

The Civil Division does not enforce compliance with FISA. Instead, it defends 
challenged executive action when there are reasonable, good-faith arguments to be 
asserted. If faced with executive action that violates FISA, I would defend that action in 
court only to the extent I concluded that there were reasonable, good-faith arguments that 
FISA was unconstitutional in the particular circumstances presented. Otherwise, I would 
decline to defend any executive action in violation of FISA. 
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7. Office of Immigration Litigation 

As head of the Civil Division, you supervise the Office of Immigration Litigation, whose 
role is to defend the decisions of the Board of Immigration Appeals and the Department of 
Homeland Security in federal court. However, some have criticized the Office for expanding its 
role and becoming involved in immigration policy within the Department of Justice. 

Questions: 

A. How would you define the role of the Office of Immigration Litigation? Does it have 
a role in setting policy on immigration issues at the Department of Justice? If so, is 
that an appropriate role? 

The Office of Immigration Litigation is a litigation branch of the Civil Division. 1 
agree that its primary role is to defend the decisions of the Board of Immigration Appeals 
and the Department of Homeland Security in federal court. To the extent that OIL has 
any involvement in policy development, that role should be to advise on the litigation 
consequences of particular policy decisions made by others outside the Civil Division. 

In the last two years, I understand that the number of cases being appealed from the 
Board of Immigration Appeals to the federal courts has decreased, a reversal of what had 
been the trend in the prior several years. 

B. Is that the case? If so, what do you attribute the decline to? 

Yes. According to the database maintained by the Civil Division, there were 
1 1,073 petitions for review of BIA decisions filed in 2005, and only 9140 such petitions 
filed in 2007. I do not know the reason for this decline. 

On the other hand, I understand that the number of appeals from Department of 
Homeland Security decisions has increased. 

C. What do you attribute this trend to? 

While I do not have exact figures on this point, my understanding is that the 
number of challenges to DHS decisions has increased. I do not know the precise reasons 
for this increase. However, one significant source of new litigation has been mandamus 
actions seeking to compel decisions on naturalization requests. 
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U.S. Senate, Committee on the Judiciary 

Executive Nominations Hearing 

Tuesday, January 22, 2007 

Questions for the Record from 
SENATOR CHARLES E. GRASSLEY 

for 

Gregory G. Katsas, of Massachusetts, to be 
Assistant Attorney Generai, Civii Division, U.S. Department of Justice 


During my years in the Senate, I’ve been committed to combating fraud, waste, and 
abuse in the government and government programs. I believe that the False Claims Act has 
proved to be the most effective tool in the effort to prevent fraud and abuse against the 
government and has enabled the government to recover over S20 billion since 1986. The qui tarn 
provisions of the False Claims Act encourage citizens, who have knowledge and evidence of 
false claims of fraud, to report the illegal activity. These patriotic whistleblowers are the federal 
government’s greatest allies in the fight against fraud. 

As the Senate sponsor of the 1986 Amendments to the False Claims Act, I’m one of the 
Act’s biggest supporters and defenders. Mr. Katsas, it is my hope that as the Assistant Attorney 
General for the Civil Division, you’ll also vigorously support the False Claims Act and its qui 
lam provisions. 

1. As Assistant Attorney General for the Civil Division, will you vigorously enforce the 
False Claims Act? 

Yes. 

2. Do you have any question as to the constitutionality of the FCA and the qui lam 
provisions? 

The substantive provisions of the FCA are unquestionably constitutional, and the 
courts unanimously have rejected constitutional challenges to the qui lam provisions of 
the FCA. Given those strong precedents, I would have no difficulty vigorously defending 
the qui tarn provisions against any further constitutional challenges, 

3. Can you inform the Judiciary Committee of your experience with the False Claims 
Act? 


Between June 2001 and August 2006, 1 served as the Deputy Assistant Attorney 
General responsible for the Appellate Staff of the Civil Division. In that capacity, I 
supervised dozens of appeals taken or defended by the Civil Division in FCA cases, and I 
personally submitted dozens of appeal, en banc, or certiorari recommendations to the 
Solicitor General in FCA cases. Since August 2006, 1 have provided more general 
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supervision of the Civil Division, including all of its FCA litigation, from within the 
Office of the Associate Attorney General. Finally, prior to June 2001, 1 was a supporting 
attorney in approximately three FCA appeals handled by my law firm at that time. 

4. Will you oppose efforts by industry groups, including the health care industry, to 
weaken the False Claims Act and the qui tarn provisions of the FCA? 

Yes. 

5. Do you anticipate any decrease in the budget for the Commercial Litigation branch 
which is responsible for false claims prosecutions? In previous years, the 
Department has specifically requested litigation support funds, including funding 
for accounting experts, for the false claims cases pending. Are you committed to 
securing the funding necessary to successfully litigate FCA cases? 

I do not anticipate any decrease in the budget for the Commercial Litigation 
Branch of the Civil Division. If confirmed as Assistant Attorney General, I would use 
my best efforts to secure funding necessary to litigate FCA cases successfully. 

6. Will you ensure that Civil Division attorneys aggressively enforce the False Claims 
Act, and will you work with the U.S. Attorneys to ensure their vigorous support and 
enforcement of the False Claims Act and the qui tarn provisions of the FCA? 

Yes. On the specific question of coordination between the Civil Division and 
U.S. Attorney Offices, I believe that the Civil Division can and should use its 
unparalleled FCA expertise to support litigation handled in the field by USAOs. 

7. Will you agree to promote a close working relationship between qui tarn relators’ 
counsel and the Justice Department for the purpose of establishing the 
public/private relationship envisioned when the FCA was signed into law by 
President Reagan? 

Yes. If confirmed, I would continue present Civil Division policy of working as 
closely as possible with qui tarn relators and their counsel. 
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SUBMISSIONS FOE, THE RECORD 

Statement of Congressman John B. Larson (CT-01) 

Senate Judiciary Committee Hearing on Executive Nominations 
January 22, 2008 

Introduction of Kevin J. O’Connor 
United States Attorney for the District or Connecticut 
Nominated eor Associate Attorney General of the United States 


I am proud to be here to introduce Kevin O’Connor. He has brought honor and distinction to 
every endeavor he’s been associated with. This is a proud moment for him, his wife Kathleen, 
their children, and the entire O’Coimor family. It’s a proud moment for the State of Connecticut, 

Our local paper - the Hartford Courant - wrote of Mr. O’Connor’s nomination, “In Kevin J. 
O’Coimor the White House has someone whose record and integrity promise to help restore 
confidence and stability to the agency.” 

I couldn’t agree more. 

In his five years as the United States Attorney for Connecticut, his office successfully prosecuted 
numerous public officials - both Republicans and Democrats - for corruption and bribery 
charges. 

Mr. O’Connor has been adamant in enforcing our civil rights laws. He’s protected our children 
from predators by successfully implementing a Project Safe Childhood program that combats 
online sex crimes against children. 

He won a conviction in a federal civil rights trial against the former Mayor of Waterbury, 
Coimecticut, for sexually abusing two minor children. 

And, he’s sent a clear message that racial discrimination has no place in the State of Coimecticut 
with the prosecution of racially motivated crimes. 

Mr. O’Connor personally prosecuted a man who pled guilty to violating federal civil rights laws 
by accosting a colleague and making racially derogatory comments. 

As United States Attorney, he’s successfully tried a criminal case, argued two cases before the 
U.S. Court of Appeals for the Second Circuit and appeared in court on behalf of the United 
States on numerous other matters. 

But, he also took his job and responsibility outside of the courtroom and onto the streets by 
implementing a Project Safe Neighborhoods program. 

He worked to reduce gun crime because there is no -better way to lower our crime rates than to 
prevent criminal behavior before it begins. 
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I know firsthand from working with him and seeing the level of commitment, understanding, and 
coordinated involvement he brings to a problem. 

He also took on companies in our state whom he believed were violating the Clean Water Act. 
They were found guilty of dumping sewage into our waterways and falsifying records. In 
addition to obtaining two of the largest criminal penalties in New England history for their 
convictions, he secured commitments from the companies to clean up their acts and improve 
environmental compliance efforts. 

Mr. O’Connor recently served with distinction as Chief of Staff to the Attorney General. He 
assumed this position during a difficult time for the Department and the U.S. Attorney 
community. He helped maintain consistency during the transition between the Acting Attorney 
General and Attorney General Michael Mukasey. He stepped up to the job by instituting 
processes that fixed department problems and ensured integrity. 

His previous experience includes a stint as a partner in a large Connecticut law firm. He also 
enforced our Nation’s securities laws while working for the United States Securities and 
Exchange Commission. And, he teaches law at the University of Connecticut and George 
Washington University. He has been an active and involved member of our community, serving 
on boards with distinction. 

As Associate Attorney General, I am confident that he will continue to enforce the Nation’s laws 
and continue to show a strong and impartial commitment to the rule of law. 

I am honored to introduce Kevin O’Connor to you for your consideration of his nomination to 
the position of Associate Attorney General, for which he is eminently qualified, and like 
everything else he has done..,. distinguished himself on behalf of the nation he is sworn to serve. 
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Statement of Senator Patrick Leahy 
CHAIRMAN, Senate Judiciary Committee 
ON EXECUTIVE NOMINATIONS CONFIRMATION HEARING 
January 22, 2008 

We begin the second session of the 110“’ Congress, by continuing the critical work of 
restoring professionalism and independence to the Department of Justice, With today’s 
hearing, our first in the new year, we continue to work to fill the high-level vacancies at 
the Justice Department after a crisis of leadership under the former Attorney General left 
those ranks decimated. 

I thank Senator Whitehouse for agreeing to chair this hearing today on two important 
nominations to the Department in which he served as U.S, Attorney for Rhode Island. If 
Kevin O’Connor is confimied to be Associate Attorney General, the number three 
position at the Justice Department, he would oversee 1 3 Justice Department components. 
We will also hear from Gregory G. Katsas, the nominee to be Assistant Attorney General 
of the Civil Division at the Justice Department, the Division tliat represents the interests 
of the Federal Government and its agencies in important civil matters. 

This hearing comes at a critical time for our Nation. Last session, this Administration 
continued to promote immunity over accountability, secrecy over responsiveness to 
congressional oversight, and unilateral power over the checks and balances diat have 
defined this Nation and protected Americans’ rights and freedom for more than two 
centuries. Our efforts on this Committee made a difference and began the process or 
restoring the Department of Justice and rebuilding the American people’s faith in it. 

Last year, many high-ranking Department officials - including the former Attorney 
General, Deputy Attorney General, Associate Attorney General, and many others, along 
with several high ranking White House political operatives - resigned during the 
Committee’s investigation into the firing of well-performing U.S, Attorneys for partisan, 
political purposes and our exposure of the influence of White House political operatives 
on federal law enforcement. 

Shrouded in scandal, the Department experienced a crisis of leadership reminiscent of the 
worst days of Watergate, one that has taken a heavy toll on the tradition of independence 
hat has long guided the Justice Department and provided it with a safe harbor from 
ilitical interference. It shook the confidence of the American people and Congress. We 
need to restore the Department to a law enforcement institution that will uphold the rule 
of law free from fear or favor. 

In the coui se of the Committee’s investigation into the unprecedented mass firings of 
U.S, Attorneys, we also uncovered an effort by officials at the White House and Justice 
Depaitmen . to exploit an obscure provision enacted during the Patriot Act reauthorization 
to do an eii.Lrun around the Senate’s constitutional duty to confirm U.S. Attorneys. The 
result was tie firing of well-performing U.S. Attorneys for not bending to the will of 
political opt ratives at the White House. Indeed, Mr. O’Connor served as Chief of Staff 
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to Attorney General Gonzales at a time when we were investigating the firings and the 
Department and Administration provided us with shifting stories for why they occurred. 
We will be interested to hear about Mr. O’Coimor’s involvement and what insights he 
has gained from that time. 

I had hoped that when the Senate voted overwhelmingly to close the loophole created by 
the Patriot Act when we passed S.214, the “Preserving United States Attorneys 
Independence Act of 2007,” by a vote of 97-0, it would send a clear message to the 
Administration to make nominations that could receive Senate support and begin to 
restore an important check on partisan influence in law enforcement. 

Yet, even as we closed one loophole, the Administration has been exploiting others to 
continue to avoid coming to the Senate. Under the guise of an erroneous opinion of the 
Justice Department’s Office of Legal Counsel, the Administration has been employing 
the Vacancies Act authority to use acting U.S. Attorneys and the power to appoint interim 
U.S. Attorneys sequentially. They have used this misguided approach to put somebody 
in place for 330 days without the advice and consent of the Senate. 

We also learned startling new revelations about the extent to which some will go to avoid 
accountability, undermine oversight, and stonewall the truth. Just last month, we learned 
that the CIA destroyed videotapes of detainee interrogations. And two weeks later, in a 
regrettably familiar pattern, we learned that the involvement of senior Administration 
officials seems to have been much more significant than it appeared from their initial 
denials. These revelations are leading to additional investigations by the Justice 
Department, Congress, and the courts. 

In light of this Administration’s troubling record on thwarting checks and balances, the 
need for oversight continues. Next week our Committee will hold our first oversight 
hearing of the new session and our first with new Attorney General Michael B. Mukasey. 
We still have outstanding oversight requests and letters. I look forward to exploring 
these issues, and many more, with the Attorney General. 

Mr. Katsas has been nominated to head the Civil Division, which has had a crucial role in 
’protecting national security and defending the government in civil cases related to the 
war on terror - including defending challenges to the Patriot Act and defending the 
Administration’s detainment and interrogation policies. 

I cveral press reports detail the CIA’s use of its own Gulfstream V and Boeing 737 jets to 
i retly transfer detainees to countries around the world, where it is likely that they will 
' .orturcd. The Justice Department defended this CIA policy before the Fourth Circuit 

I 1 17 Ma^ri v. Tenet, a case where a Canadian citizen with no terrorist ties was abducted 

I I jur government, taken to a secret overseas prison, and detained for over a year. 

c Administration made an historic mistake by suspending the writ of habeas corpus - 
’ t just for those confined at Guantanamo Bay but for millions of legal residents in the 
J' rited S.i es. The Justice Department defends the Military Commissions Act, which 

2 


VerDate Nov 24 2008 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 


Frm 00183 


Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\47450.TXT SJUD1 


PsN: CMORC 



174 


VerDate Nov 24 2008 


eliminated that hallowed right which guarantees an opportunity to go to court and 
challenge an abuse of power by Government. 

For our government to condone torture is unacceptable to our ideals and a threat to our 
national security. Guantanamo Bay has caused us immeasurable damage to our 
reputation as a defender of democracy and a beacon of human rights around the world. 
We will want to know how Mr. Katsas’s appointment will restore the independence of 
the Department of Justice and strengthen the rule of law. 

With today’s hearing on two executive nominees, we continue the tremendous progress 
we made at the end of last year in considering and confirming executive nominees. By 
the time we adjourned the first session of this Congress, the Committee had favorably 
reported 20 executive nominations and the Senate had already confirmed 22 executive 
nominations, including the confirmations of nine U.S. Attorneys, four U.S. Marshals, and 
nine other important positions. 

Our Committee held hearings last session on nine executive nominations, including a 
two-day hearing on the nomination of Michael B. Mukasey to be Attorney General of the 
United States. Indeed, in the last week of the first session we held two confirmation 
hearings in order to expedite this President’s executive nominations, including a hearing 
on five nominations for high-ranking Executive Branch positions and a hearing on Mark 
Filip to be Deputy Attorney General of the United States. 

I worked to make further progress in connection with the nominations of Joseph P. 
Russoniello to be U.S. Attorney for the Northern District of California, Cynthia Dyer to 
be Director of the Violence Against Women Office, Nathan J. Hochman to be Assistant 
Attorney General of the Tax Division, and Scott M. Burns to be Deputy Director of 
National Drug Control Policy, Executive Office of the President. 

Of course, we could have been in a position to make even more progress had the White 
House worked with us to send us timely nomination to fill the remaining vacancies with 
nominees who will restore the independence of federal law enforcement. For months I 
have been talking publicly about the need to name U.S. Attorneys around the country, 
since more than a quarter of those positions are not-Senate confirmed appointments. 

We will continue to make progress when we can, and I continue to urge the White House 
to work ..ith the Senate to fill these vacancies. 

##### 
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Statement of Senator Lieberman 
Nomination of Kevin O’Conner of Connecticut to be 
Associate Attorney General of the United States 
January 22, 2008 

Chairman Patrick Leahy, Ranking Member Specter, the President made a terrific choice 
when he nominated Kevin O’Conner to be the next Associate Attorney General of the 
United States, 

Since 2002, Kevin has served as the United States Attorney for the District of 
Connecticut. Under his leadership, the United States Attorney’s office in Connecticut 
successfully prosecuted a number of high level political corruption cases, restoring public 
confidence in government, and sought to dismantle violent gangs and drug enterprises 
while keeping communities safe from child predators. Kevin also pursued prosecutions 
under the Clean Water Act, obtaining two of the largest criminal penalties in New 
England history. 

Kevin’s commitment to the mission of the Department of Justice extended beyond the 
State. He distinguished himself as a trusted prosecutor and respected colleague among 
the other United States Attorneys and served as the Chairman of the Violent Crimes 
Subcommittee of the Attorney General’s Advisory Committee and as the Chief of Staff 
for the Attorney General. In the latter post, Kevin earned a stellar reputation as a leader 
who provided sober, objective guidance to the Attorney General and represented the 
collective interests of all of the ninety-three United States Attorneys around the country. 

With his experience and temperament, Kevin will be a great asset to Attorney General 
Michael Mukasey. As one of my hometown newspapers - the Hartford Courant - 
opined: 


In Kevin J. O’Connor ... the White House has someone whose record and 
integrity promise to help restore confidence and stability to the agency. . . . The 
controversies of the past year have left the Justice Department demoralized, 
compromised and with vacancies in several key leadership positions. The 
agency's new leadership must be dedicated to the fair and impartial administration 
of justice. We're proud of Mr. O'Cormor's nomination. We are confident his 
appointment to associate U.S. attorney general overseeing the enforcement of 
civil rights, antitrust and environmental laws would help get the agency back on 
an even keel and restore a measure of public trust. 

I agree with the Hartford Courant and I urge my colleagues on the Judiciary Committee 
to support his nomination. I look forward to being able to do the same when the 
nomination is on the Senate floor. 
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News from U.S. Senator Sheldon Whitehouse 


FOR IMMEDIATE RELEASE Contact; Alex Swartscl 

January 22, 2008 (202) 228-6293 press office 

nress@whitehousc.senatc.gov 

Whitehouse Chairs Confirmation Hearings in Judiciary Committee 

Kevin O’Connor and Gregory Katsas Considered for Department of Justice 

Appointments 

Washington, D.C. - U.S. Senator Sheldon Whitehouse (D-R.I.) today chaired a Senate Judiciary 
Committee to consider two nominations to fill openings in the Department of Justice. Kevin 
O 'Conner, currently the United States Attorney for the District of Connecticut and former Chief 
of Staff to Attorney General Alberto Gonzales, has been nominated to be the Associate Attorney 
General; and Gregory Katsas, the Acting Associate Attorney General and the Principle Deputy 
Associate Attorney general, has been nominated to be the Assistant Attorney General of the Civil 
Division. Whitehouse 's opening statement, as prepared, is below. 

Today, the Committee will hear from two witnesses: Kevin O’Connor, nominated to be the 
Associate Attorney General, and Gregory Katsas, nominated to be the Assistant Attorney 
General of the Civil Division. 

Mr. O’Connor is currently the United States Attorney for the District of Connecticut, and has 
previously served as Chief of Staff to Attorney General Alberto Gonzales and as Associate 
Deputy Attorney General, Prior to joining the Department of Justice, he had an impressive 
career in both the private and public sectors. The position to which Mr. O’Connor has been 
nominated is a vital one: the Associate Attorney General is the number three official at DOJ, 
responsible for supervising a number of important offices, including the Antitrust, Civil, Civil 
Rights, and Environment and Natural Resources Divisions. 

Mr. Katsas is currently both the Acting Associate Attorney General and the Principal Deputy 
Associate Attorney General, From 2001 - 2006, he served as the Deputy Attorney General of 
the Civil Division, where he supervised much of the Division’s appellate work - so he is well 
familiar with the workings of the very important Division he has been nominated to lead. 

Before proceeding with the witnesses’ opening statements, I would like to make two 
observations. 

First, this hearing marks another important step in the effort to restore the Department’s 
credibility after the disastrous tenure of Alberto Gonzales - which ended with vacancies 
throughout the Department’s upper ranks. 


-more- 
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Indeed, the nominees before the Committee today are the ninth and tenth, respectively, to have 
confirmation hearings before this Committee since Mr. Gonzales stepped down, a list which 
includes nominees to he Attorney General, Deputy Attorney General, Associate Attorney 
General, and three Assistant Attorneys General. I commend Chairman Leahy for his 
determination to help fill these vacancies so that Attorney General Mukasey can have his 
leadership team intact and so that the Department’s credibility can be restored. Whether that 
happens will depend, in large part, on whether the nominees are committed to operating in a 
maimer different from the approach of the Gonzales Justice Department - in which they both 
served. 

Second, this hearing is a reminder of the vital role of Congressional oversight of the Department 
of Justice. It was thanks to this Committee’s hard work last year that the American people 
learned of U.S. Attorneys fired for political reasons, a hiring process corrupted by politics, and a 
policy that allowed hundreds of people at the White House to have case specific conversations 
with dozens of DOJ lawyers. Attorney General Mukasey has taken some steps to right the ship - 
but there is much more to be done, and Congress will play an instrumental role in ensuring that 
progress is made. 

Which brings us back to today’s hearing. 

I look forward to the testimony of both Mr. O’Connor and Mr. Katsas. We need independent 
voices in the leadership of the Department of Justice; people who make decisions based on the 
law, not on politics; people who will stand up to political pressure from the White House; and 
people who understand and value the time-honored traditions that make the Department great. 
These are the measures by which I will judge your nominations. 

I look forward to your testimony, and I now turn to Ranking Member Specter for his opening 
remarks. 


### 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00187 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



VerDate Nov 24 2008 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00188 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN:CMORC 



NOMINATIONS OF JAMES RANDAL HALL, 
NOMINEE TO BE U.S. DISTRICT JUDGE FOR 
THE SOUTHERN DISTRICT OF GEORGIA; 
RICHARD H. HONAKER, NOMINEE TO BE 
U.S. DISTRICT JUDGE FOR THE DISTRICT 
OF WYOMING; GUSTAVUS ADOLPHUS 
PURYEAR, IV, NOMINEE TO BE U.S. DIS- 
TRICT JUDGE FOR THE MIDDLE DISTRICT 
OF TENNESSEE; BRIAN STACY MILLER, 
NOMINEE TO BE U.S. DISTRICT JUDGE FOR 
THE EASTERN DISTRICT OF ARKANSAS 


TUESDAY, FEBRUARY 12, 2008 

U.S. Senate, 

Committee on the Judiciary, 

Washington, DC 

The Committee met, pursuant to notice, at 2:34 p.m., in room 
301, Russell Senate Office Building, Hon. Dianne Feinstein, pre- 
siding. 

Present: Senators Cardin and Specter. 

OPENING STATEMENT OF HON. DIANNE FEINSTEIN, A U.S. 

SENATOR FROM THE STATE OF CALIFORNIA 

Senator Feinstein. I will call this meeting of the Judiciary Com- 
mittee to order. I spoke with Senator Specter this morning. He in- 
dicated that he was going to be here, but I know he does hear his 
distinguished colleagues on other occasions. So in the interest of 
time, I am going to begin. 

We have four nominees before us today. They are: Richard 
Honaker for the District of Wyoming; Gus Puryear, for the Middle 
District of Tennessee; Brian Stacy Miller for the Eastern District 
of Arkansas; and James Randal Hall, for the Southern District of 
Georgia. 

We also have a distinguished panel of U.S. Senators who are 
here who care enough to come to the committee to be able to intro- 
duce the nominees from their State. If anyone has an absolute time 
problem, please let me know. Otherwise, I will begin with Senator 
Alexander and just go straight down the table. 

If there is no problem. Senator Alexander, please proceed. 

(179) 
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PRESENTATION OF GUSTAVUS ADOLPHUS PURYEAR, IV, 

NOMINEE TO BE U.S. DISTRICT JUDGE FOR THE MIDDLE 

DISTRICT OF TENNESSEE, BY HON. LAMAR ALEXANDER, A 

U.S. SENATOR FROM THE STATE OF TENNESSEE 

Senator Alexander. Thank you, Madam Chairman. Thank you 
for your time and for allowing me to come by, with Senator Corker, 
on behalf of Gus Puryear. He was nominated by President Bush in 
June. He would succeed Judge Robert Ecchles, who is taking senior 
status, who has been a very excellent, very excellent judge in Nash- 
ville. 

Gus has a strong record of achievement in both the public and 
the private sectors. He’s tried cases in both Federal and State 
courts. He has worked for committees in the U.S. Senate, and he 
has worked most recently in the private sector with one of Ten- 
nessee’s largest companies. He’s an honors graduate of — and the 
University of North Carolina. He clerked on the Fifth Circuit Court 
of Appeals, where I once clerked many years earlier. He’s been a 
litigator with one of Nashville’s major firms. 

I think it’s important to note that in private life he has been a 
commissioner of the National Prison Rape Flimination Commis- 
sion, one of eight commissioners on a bipartisan panel created by 
the Prison Rape Elimination Act of 2003. He’s active with the Red 
Cross, the Boy Scouts, and in the First Presbyterian Church in 
Nashville. His family is here today. I’m sure he’ll introduce them. 
It’s my pleasure to be here to support the President’s nomination, 
to say that I hope the Senate will swiftly confirm him. 

Thank you very much for your time. 

Senator Feinstein. Thank you very much. Senator Alexander. 

Senator Chambliss. 

Senator Chambliss. Madam Chairman, thank you very much. 
I’m happy to yield to our colleague from Tennessee to keep this in 
order if Senator Corker wants to go, and we’ll have both Ten- 
nesseans going first. 

Senator Feinstein. That’s fine. Thank you. 

Senator Corker. 

PRESENTATION OF GUSTAVUS ADOLPHUS PURYEAR, IV, 

NOMINEE TO BE U.S. DISTRICT JUDGE FOR THE MIDDLE 

DISTRICT OF TENNESSEE, BY HON. BOB CORKER, A U.S. SEN- 
ATOR FROM THE STATE OF TENNESSEE 

Senator Corker. Thank you. Madam Chairman. Thank you for 
rescheduling things so this hearing could take place. I know you’re 
very busy. We thank you, and are honored to be here. Senator 
Cardin, thank you for the same. 

I am very excited to join Senator Alexander in being here and 
talking about Gus Puryear. He’s a Tennessean who has practiced 
law for the majority of his career in Middle Tennessee, and has had 
a distinguished career as a lawyer. He’s excelled in the private sec- 
tor, as Lamar has mentioned and served his country twice, once as 
a law clerk to the Fifth Circuit Court of Appeals, and then as a 
lawyer here in the U.S. Senate. 

In his service here in the Senate, he served as counsel to the 
Committee on Government Affairs during the campaign finance in- 
vestigation, and then went on to serve 2 years as Legislative Direc- 
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tor for Senator Bill Frist. Currently, Gus, as Lamar has mentioned, 
is general counsel for a national corporation. Correction Corpora- 
tion of America. 

He’s been exposed to many facets of law, however, Gus is also a 
devoted family man. He’s been blessed with a beautiful wife, Jen- 
nifer, who is with him today, and two daughters, Ruth and Mary, 
who join him today. He’s been active in many civic endeavors, 
which I greatly applaud, in the Nashville area, and has been a tre- 
mendous asset to his community. I hope that this committee will 
see fit to bring him to the floor as quickly as possible. 

Again, thank you for this time. 

Senator Feinstein. Thank you very, very much. 

Senator Chambliss. 

PRESENTATION OF JAMES RANDAL HALL, NOMINEE TO BE 

U.S. DISTRICT JUDGE OF GEORGIA, BY HON. SAXBY CHAM- 
BLISS, A U.S. SENATOR FROM THE STATE OF GEORGIA 

Senator Chamblis. Thank you very much. Madam Chairman. We 
lost Senator Cardin. Now, this is a lot more exciting than Ben 
thought it was going to be. 

[Laughter.] 

Madam Chairman, I am pleased to be here today to have the op- 
portunity to introduce James Randal Hall to the Committee. I 
would say that my colleague. Senator Isakson, has a conflict, but 
he is going to be here a little bit later to also speak on behalf of 
Randy Hall. 

Randy Hall is well-qualified to fill the position to which he’s been 
nominated on the District Court bench in the Southern District of 
Georgia, and I’m pleased to endorse his nomination. I, and the peo- 
ple of Georgia, thank Chairman Leahy and Senator Specter for 
scheduling Randy’s hearing today, and I hope the Judiciary Com- 
mittee will act promptly to favorably report his nomination, and 
the Senate will follow with a swift confirmation. 

Randy Hall has been a partner with Warlick, Tripp, Simmons & 
Hall since 2004. Prior to that, he served in the Georgia State Sen- 
ate as a Senator from the 22nd District. For over 10 years, Randy’s 
practice has focused on commercial real estate, banking, corporate 
matters, and commercial litigation. He has a reputation for integ- 
rity and character. Those who have worked with him say he is to- 
tally committed to the rule of law and that he is fair and honest 
in all of his dealings and undertakings. Obviously those traits are 
very much needed on the bench today. 

Mr. Hall is a native of Augusta, Georgia. He graduated from Au- 
gusta College in 1979 and became a fellow Bulldog when he grad- 
uated from the University of Georgia School of Law in 1982. He’s 
an active member of his community, serving on the Augusta-Rich- 
mond County Community Partnership for Children and Families, 
and attends Trinity-on-the-Hill United Methodist Church. 

He is here today with his wife Suzi and other members of his 
family, including his daughters, Betsy and Mary Catherine, that he 
will introduce. I commend my friend, Randy Hall, to this Com- 
mittee, urge swift action to advance his nomination, and look for- 
ward to the prompt confirmation of James Randal Hall to the 
Southern District of Georgia. 
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I thank you, Madam Chairman. 

Senator Feinstein. Thank you very much, Senator. 

Senator Enzi. 

PRESENTATION OF RICHARD H. HONAKER, NOMINEE TO BE 

U.S. DISTRICT JUDGE OF THE DISTRICT OF WYOMING, BY 

HON. MICHAEL B. ENZI, A U.S. SENATOR FROM WYOMING 

Senator Enzi. Thank you. Madam Chairman. I want to begin by 
thanking you for holding this hearing today. I know the difficulties 
with the scheduled vote this morning, and then the difficulties in 
having rooms in the afternoon. I really appreciate that you’re the 
Chairman of the Rules Committee and we’re able to pull that off. 

Senator Feinstein. Sometimes it does come in handy. Thank 
you. 

[Laughter.] 

Senator Enzi. I think the last time that I was in this room testi- 
fying, it was 11 years ago when I was trying to bring my laptop 
on the floor of the U.S. Senate. 

Senator Eeinstein. I remember that, yes. 

Senator Enzi. Yes. I trust that today’s hearing will have a much 
better outcome for me. Although Senator Leahy is unable to attend, 
I want to formally thank Chairman Leahy for his willingness to 
hold this hearing. I spoke with the Chairman a number of times 
about Mr. Honaker’s nomination, and I appreciate that the Chair- 
man has kept his word and placed him on the Committee’s sched- 
ule. 

This will be a little bit different introduction because Mr. 
Honaker has been a long-time friend of mine. He was actually nom- 
inated by Craig Thomas — Craig Thomas was the senior Senator — 
and went through an extensive selection process that involved a lot 
of the legal community in Wyoming, and selected Richard and put 
his name forward. He has since, of course, been supported by a 
wide group of people from Wyoming. You will find many positive 
letters of reference in his file. I do have a number of letters that 
I’d like to introduce and have as part of the record. 

Senator Eeinstein. They will be included in the record. 

Senator Enzi. Thank you. 

[The letters appear as a submission for the record.] 

Senator Enzi. One is from our most popular former Governor and 
former Ambassador to Ireland, Mike Sullivan, who is a Democrat. 
Another is from the former Senator, Allen Simpson, who all of us 
know is a very strong Republican. You’ll find that kind of a mix 
throughout the file. 

Mr. Honaker will be an excellent jurist for our home State of Wy- 
oming. He has the experience and the temperament to serve our 
State and judiciary well. You’ll be making the correct decision if 
you vote to move his nomination forward. 

He was born in Wyoming in 1951. He obtained an undergraduate 
degree at Harvard University. He returned to Wyoming to study 
law, and graduated from the University of Wyoming College of Law 
in 1976. Since he graduated, he practiced law or worked in State 
government in one form or another in Wyoming. If he’s confirmed 
to be a District Judge, his familiarity with Wyoming and the rest 
will undoubtedly benefit him as he hears cases. 
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Now, as a Republican, I never thought I would be supporting a 
trial lawyer to be a Federal judge, but Mr. Honaker’s qualifications 
are beyond reproach. He has served as the president of the Wyo- 
ming State Bar Association, and he’s served as the president of the 
Wyoming Trial Lawyer’s Association. The American Bar Associa- 
tion has unanimously given Mr. Honaker its highest rating of “Well 
Qualified. ” 

I’m well aware of some special interest groups who oppose Mr. 
Honaker’s nomination. I don’t think there has ever been a judge 
who’s not faced some sort of opposition before being confirmed. The 
groups that oppose Mr. Honaker do not know him as well as I do. 
They don’t know him as well as those in the legal community who 
have sent in countless letters in support of the nomination. He is 
a fair and just man. I know that from experience that comes from 
many times before. 

He does know the difference between legislating — and that’s from 
his experience as a Wyoming representative and a Democrat — and 
judging from all his years of court work. Since the criteria is fair- 
ness, I want to assure you that Richard is among the fairest people 
I know. I mentioned that he’s a good lawyer. He’s also a good 
friend. We did serve together in the State legislature. 

We worked across the aisle with each other to provide leadership 
on a lot of bills, and I highly recommend that we vote this nomina- 
tion out of Committee so that the Senate can confirm him so that 
he can be a District Judge for the District of Wyoming. One of the 
letters in here is also from the retiring judge, who has done an out- 
standing job and highly recommends him. 

I thank you. Madam Chairman, for the opportunity. The other 
Senator from Wyoming is also here, and I think would appreciate 
it if he could say a few words. 

Senator Feinstein. Thank you very much. Senator Corker, that 
is very nice of you. If the other panel can come up, please. We’ll 
hear from the other Senator from Wyoming, Senator Barrasso, 
first. 

PRESENTATION OF RICHARD H. HONAKER, NOMINEE TO BE 

U.S. DISTRICT JUDGE FOR THE STATE OF WYOMING, BY 

HON. JOHN BARRASSO, A U.S. SENATOR FROM THE STATE 

OF WYOMING 

Senator Barrasso. Thank you very much. Madam Chairman and 
Senator Specter. Thank you very much for allowing me the oppor- 
tunity to be here with you today. 

I’m pleased to join Senator Enzi to speak in support of Richard 
Honaker to be the U.S. District Judge for the District of Wyoming. 
Richard’s family is here as well, his wife Shannon, their three chil- 
dren. And Senator Specter, the nominee’s daughter is a senior at 
Penn Law School right now. 

Mr. Honaker is an outstanding attorney. He is widely regarded 
by his peers, as evidenced by the fact that he is the first attorney 
in the history of the State of Wyoming to serve as both president 
of the Wyoming State Bar Association and the Wyoming Trial Law- 
yers Association. 

Now, Madam Chairman, as you know. I’m an orthopedic surgeon. 
I never thought I’d be here today supporting a trial lawyer for the 
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federal bench. But he is just outstanding. I feel very proud to sup- 
port Richard Honaker as our nominee. He has earned the respect 
of the legal community. The Standing Committee of the Federal Ju- 
diciary of the American Bar Association has unanimously voted 
that Mr. Honaker is “Well Qualified” for a position on the Federal 
bench in the District of Wyoming. His 30-plus years of legal work 
is exemplary. There is no question that he is ready to fill the seat 
for which he has been nominated. I know Mr. Honaker. I respect 
him as an individual. I admire his legal abilities, his passion, and 
his love for the law. That respect is shared by many of Wyoming’s 
finest legal minds. 

Words I have heard from members of the Wyoming Bar to de- 
scribe Mr. Honaker are: bright, fair, civil, ethical, passionate about 
his clients, and devoted to the law. He expects the same of others 
that he requires of himself, is which to be well-prepared, to observe 
the rules of courtroom procedure and decorum, and to treat every 
person in the courtroom, whether lawyer, litigant, witness, or juror, 
with the greatest measure of courtesy and respect. Madam Chair- 
man, Richard Honaker is eminently qualified to serve on the Fed- 
eral bench in the District of Wyoming. He has my support, and I 
would ask the members of this Committee to support his nomina- 
tion as well. 

Thank you. Madam Chairman. 

Senator Feinstein. Thank you very much. Senator. 

We will now turn to the remaining nominee, Mr. Miller. We have 
Senator Lincoln and Senator Pryor. Also, I see Senator Isakson is 
here. So why do we not begin with you. Senator Lincoln, if you 
would? 

PRESENTATION OF BRAIN STACY MILLER, NOMINEE TO BE 

U.S. DISTRICT JUDGE FOR THE DISTRICT OF ARKANSAS, BY 

HON. BLANCHE L. LINCOLN, A U.S. SENATOR FROM THE 

STATE OF ARKANSAS 

Senator Lincoln. Well, thank you. Madam Chairwoman and 
Senator Specter, and to all the members of the Judiciary. I am 
enormously appreciative of the opportunity to appear before you 
this afternoon to introduce Brian Miller, who has been nominated 
to be the U.S. District Judge for the Eastern District of Arkansas. 
East Arkansas is my home, and it’s Mr. Miller’s home as well. 

As the senior Senator from Arkansas, I am pleased to support 
Mr. Miller for this important post. After reviewing his record and 
speaking with many of his friends and colleagues in Arkansas, I 
can assure the Committee that Brian Miller is not only a superb 
lawyer and public servant, but he’s also a trusted friend who is 
held in high regard by so many in our great State. 

Mr. Miller is a native of my hometown, Helena, Arkansas, which 
also happens to be the oldest city in the State of Arkansas. After 
high school, Brian continued his education, graduating from the 
University of Central Arkansas in 1992. Not satisfied with only a 
baccalaureate degree, he continued his education by earning a law 
degree from Vanderbilt University. 

Brian also had the distinction, which I have to say adds to my 
pride in being here before this Committee, in serving as one of the 
first interns for my office in the U.S. House of Representatives in 
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the summer of 1993. Brian began his professional career up the 
Mississippi River in Memphis, Tennessee at the firm of Martin, 
Tate, Morrow & Martsen. 

In 1998, Brian ran a successful campaign to be the city attorney 
for our hometown of Helena. While he served as city attorney, his 
father served as mayor. I must add that as Brian and I both grew 
up in the same hometown, our parents worked very diligently in 
that community to make it a strong community and that makes me 
even more proud to be here on Brian’s behalf. 

He continued to work part-time with his firm in Memphis until 
January of 2007, when he was selected by Governor Mike 
Huckabee to be a State Appellate Judge. Throughout his career, 
Brian has been no stranger to the courtroom. In addition to the po- 
sitions mentioned above, he also was appointed Deputy Prosecuting 
Attorney for Phillips County. In fact, between January of 1999 and 
January of 2006, Brian spent 3 days a week, every week, in the 
courtroom either in his capacity as a prosecutor or on behalf of his 
clients. 

He has a reputation for being a tough, but fair, litigator who is 
a respected prosecutor and tireless advocate. He’s received over- 
whelming support from the legal community around my State for 
his nomination. 

When evaluating lifetime appointments to the Federal bench, I 
carefully consider a nominee’s skills, experience, intellect, and abil- 
ity to understand and apply established precedent. Fundamentally, 
I’m interested in knowing that a nominee can fulfill his responsi- 
bility under the constitution to apply the law fairly, without polit- 
ical favor or bias. I am fully satisfied. Madam Chairwoman, that 
Brian has met that standard. 

In closing, I want to thank Chairman Leahy and Senator Specter 
and the Chairwoman here today for working with Mr. Miller, my 
staff, and myself in working to prepare for this hearing today. I ap- 
preciate your consideration of this nominee and encourage mem- 
bers of this Committee to certainly support his confirmation. 

Thank you. Madam Chairwoman. 

Senator Feinstein. Thank you. Senator Lincoln. 

Senator Pryor. 

PRESENTATION OF BRAIN STACY MILLER, NOMINEE TO BE 

U.S. DISTRICT JUDGE FOR THE EASTERN DISTRICT OF AR- 
KANSAS, BY HON. MARK PRYOR, A U.S. SENATOR FROM THE 

STATE OF ARKANSAS 

Senator Pryor. Thank you. Madam Chair. I want to thank the 
Committee for having us today, and having this hearing. 

I want to begin with a statement and end it in the same way, 
and that is: I heartily recommend and support Brian Miller for con- 
firmation for this position in the Eastern District of Arkansas. He 
has earned a reputation in legal circles and around the State of Ar- 
kansas as a qualified and fair judge, and he understands that he 
has big shoes to fill for the late Judge George Howard, Jr. I’m con- 
fident that he is up to the task of filling those shoes. 

Now, this Committee has seen more than its share of polarizing 
nominees, but Brian Miller is the exception. He has a track record 
of bringing integrity and impartiality to the Arkansas Court of Ap- 
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peals. Before that, he was a municipal judge, before that, a deputy 
prosecuting attorney, and also before that, in private practice for 
9 years. 

He’s a graduate of Vanderbilt University Law School and the 
University of Central Arkansas, as well as the Phillips Community 
College. He also served in the Navy and the Navy Reserve from 
1985 to 1992. As a member of the Arkansas Bar, I hear a lot of 
comments from lawyers in Arkansas about issues that are impor- 
tant to them. I understand that members of this Committee feel 
my pain on that. We have a lot of lawyers that contact me about 
different legal matters, especially when it comes to Federal judge- 
ships. 

But when Judge Miller’s name began to circulate for this nomi- 
nation, I received only praise from his colleagues. In fact, it was 
one of the few occasions — maybe the only one — since I’ve been in 
the Senate where not a single person criticized this nomination. He 
had truly an outpouring of support from the Arkansas legal com- 
munity and folks outside the legal community in my State. I think 
one of the primary reasons, is he brings such a breadth and diver- 
sity of experience and fairmindedness and intelligence to this posi- 
tion in the court today. 

So I would say that Brian Miller is in it for all the right reasons. 
He exemplifies what is right with the system and he is a nominee 
that people in Arkansas feel extremely comfortable with. I will end 
where I began, and that is: I heartily endorse Judge Brian Miller 
for the Eastern District of Arkansas. 

Senator Feinstein. Thank you very much. Senator Pryor. 

Senator Isakson, welcome. 

PRESENTATION OF JAMES RANDAL HALL, NOMINEE TO BE 

U.S. DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF 

GEORGIA, BY HON. JOHNNY ISAKSON, A U.S. SENATOR FROM 

THE STATE OF GEORGIA 

Senator Isakson. Thank you very much. Madam Chairman. I’d 
like to thank Ranking Member Specter and Chairman Leahy for fa- 
cilitating this hearing today and allowing these nominees to come 
before the Committee. 

I join the Senior Senator from Georgia, Saxby Chambliss, in 
praising Randy Hall, who’s been nominated to replace Judge Avant 
Edenfield in the State of Georgia. I won’t recite the long litany of 
accomplishments that Senator Chambliss has already presented to 
you because those are in the record, but I would like to emphasize 
a couple of things about Randy’s record that is so exemplary for 
why he would be great on the bench. 

He has an extensive practice in real estate, business, corporate 
law, and corporate litigation which is an absolutely critical type of 
a practice to have in our judiciary, and that type of expertise. 

Second, as Senator Pryor was talking about, phone calls from 
home, we all get phone calls from home on appointments. But I 
have to tell you, in my experience in the U.S. Senate — this is my 
fourth year — I have never had a total volume of totally unanimous 
calls about any prospective judicial appointment until Randy’s 
name was recommended by the President of the United States. Au- 
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gusta, Georgia is the home of the Masters, but it is also the home 
of the most opinionated people I’ve ever seen. 

[Laughter.] 

In their opinion, Randy Hall is the right man for this judicial ap- 
pointment. 

He is joined today by his lovely wife, Suzi. He’s a graduate of my 
alma mater, the University of Georgia, with his juris doctor in 
1982. He was elected to the Georgia State Senate and served there. 
Before that, he served in his spare time as the chairman of the Au- 
gusta-Richmond County Planning and Development Authority. 

So, Randy brings extensive business experience, extensive gov- 
ernment experience, and a great deal of support from his home 
community, and I commend him to the Committee with my highest 
recommendation. Thank you. 

Senator Feinstein. Thank you very much. Senator Isakson. I be- 
lieve that completes the testimony of the Senators, actually two, for 
each of the nominees. So if you wish to be excused, you certainly 
can. I thank the Senators very much. 

I notice that there are some empty seats in the first couple of 
rows; if people who are standing would like to take them, please 
feel welcome to do so. 

We are joined by our Ranking Member, Senator Specter. Senator, 
do you have a statement you’d like to make? 

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM 
THE STATE OF PENNSYLVANIA 

Senator Specter. Thank you very much. Madam Chairwoman. 
Just a word or two. I appreciate the listing of these nominees. It 
is my hope that we will be able to process them promptly for up- 
and-down votes. We have had some considerable discussion about 
expediting the confirmation of judges or the rejection of judges so 
that we have quite a backlog, and it is my hope that we will be 
able to proceed for up-and-down votes. 

Just one comment. It’s nice to be in the Rules Committee hearing 
room. 

Senator Feinstein. Well, you’re very welcome. It’s a beautiful 
room, isn’t it? 

Senator Specter. It’s an exquisite room. It’s the first time that 
I can recollect being on the dais here, and it’s a magnificent room. 
The Russell Building has appointments which are remarkable, 
built in 1909. We’ve had other buildings since, but none can quite 
match the grandeur of this hearing room. I know we’re here be- 
cause you are the Chairperson of the Rules Committee and this is 
your home. 

Senator Feinstein. It was a place to go. 

Senator Specter. So thank you for inviting all of these people, 
and me, to your home. 

Senator Feinstein. You’re very welcome. 

We will now proceed. I’ll ask the four nominees to please come 
forward and be seated. The way we will proceed, is I will ask each 
one, before they’re seated, to affirm the oath when I complete its 
reading. 

[Whereupon, the witnesses were duly sworn.] 

Senator Feinstein. Thank you. You may be seated. 
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The process right now, gentlemen, is this. Each of you will be af- 
forded the opportunity to make an opening statement. I think Sen- 
ator Specter and I would hope that you would introduce your fam- 
ily and that they would stand when they are introduced so that we 
might acknowledge their presence. 

Then following your statements, each member of the Committee 
that’s present, which right now is the two of us, will ask a few 
questions and that will be it. 

So why don’t we begin with you, Mr. Hall, and we’ll just proceed 
right down the table. 

STATEMENT OF JAMES RANDAL HALL, NOMINEE TO BE U.S. 
DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF GEORGIA 

Mr. Hall. Thank you. Madam Chair. Let me particularly thank 
you for chairing this meeting. Senator Specter, for your presence. 
I thank the Committee for calling this hearing today. I want to 
thank President Bush for the nomination and thank my friends. 
Senators Chambliss and Isakson, for not only their support, but for 
those very kind words that they’ve offered into the record. 

It’s my great privilege today to present my family. They did trav- 
el with me from Georgia for this very special moment. My wife, 
Suzi, my oldest daughter, Mary Catherine, who is a freshman at 
Friendly University. 

Senator Feinstein. Please stand. 

Mr. Hall. My youngest daughter, Betsy, a high school freshman. 
My father, Jim Hall, and my stepmother, Julia Hall. I’m very 
pleased to have them. Thank you. 

Senator Feinstein. Well, we are delighted to have the family, so 
please feel very welcome. Thank you very much. 

[The biographical information follows:] 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

QUESTIONNAIRE FOR JUDICIAL NOMINEES 

PUBLIC 


1. Name : Full name (include any former names used). 

James Randal Hall 

2. Position : State the position for which you have been nominated. 

United States District Judge for the Southern District of Georgia 

3. Address : List current office address. If city and state of residence differs from your 
place of employment, please list the city and state where you currently reside, 

699 Broad Street, Suite 1500 
(P.O. Box 1495) 

Augusta, Georgia 30901 (30903) 

4. Birthplace : State date and place of birth. 

1958; Augusta, Georgia 

5. Marital Status : (include name of spouse, and names of spouse pre-marriage, if 
different). List spouse’s occupation, employer’s name and business address(es). Please, 
also indicate the number of dependent children. 

I am married to Mary Suzanne (Crowder) Hall (Suzi) 

Homemaker/Substitute Teacher 
Episcopal Day School 
2248 Walton Way 
Augusta, Georgia 30904 

Two Dependent Children 

6. Education : List in reverse chronological order, listing most recent first, each college, 
law school, or any other institution of higher education attended and indicate for each the 
dates of attendance, whether a degree was received, and the date each degree was 
received. 

University of Georgia School of Law, 1980-1982, Juris Doctor, 1982 
Walter F. George School of Law/Mercer University, 1979-1980, no degree 
Augusta College, Augusta, Georgia, 1975-1979, Bachelor of Arts, 1979 
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7. Employment Record : List in reverse chronological order, listing most recent first, all 
governmental agencies, business or professional corporations, companies, firms, or other 
enterprises, partnerships, institutions or organizations, non-profit or otherwise, with 
which you have been affiliated as an officer, director, partner, proprietor, or employee 
since graduation from college, whether or not you received payment for your services. 
Include the name and address of the employer and job title or job description where 
appropriate. 

Employment 

2004 - Present 

Warlick, Tritt, Stebbins & Hall, LLP/Partner 
699 Broad Street, Suite 1500 
Augusta, Georgia 

1999-2003 

Hunter, Maclean, Exley & Dunn, P.C./ Augusta Office Managing Partner 
699 Broad Street, Suite 1202 
Augusta, Georgia 

1996-1999 

J. Randal Hall, P.C./ Hall & Mullins, P.C./Partner 
699 Broad Street, Suite 1 202 
Augusta, Georgia 

1985-1996 

Bankers First Corporation/ Corporate Vice President & Legal Counsel 
985 Broad Street 
Augusta, Georgia 

1984-1985 

Avrett & Hall, P.C./ Partner 
440 Greene Street 
Augusta, Georgia 

1982-1984 

Sanders, Mottola, Haugen & Goodson/ Associate Attorney 
1 1 Perry Street 
Newnan, Georgia 

1979-1981 (Summers Only) 

Lighting G alleries, Inc./Employee 
1939 Walton Way 
Augusta, Georgia 
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Other Affiliations 
2004-Present 

Patriot Foods, LLC-Member/Owner 
867 West Calhoun Street 
Wadley, Georgia 

2000-Present 

Hall-Augusta Properties, LLC-Member/Owner 
519 Winchester Drive 
Augusta, Georgia 30909 

1997-Present 

Georgia Carolina Bancshares, Inc./First Bank of Georgia/Director 
Wheeler Road 
Augusta, Georgia 

8. Military Service and Draft Status : Identify any service in the U.S. Military, including 
dates of service, branch of service, rank or rate, serial number (if different from social 
security number) and type of discharge received. 

None. 

9. Honors and Awards : List any scholarships, fellowships, honorary degrees, academic or 
professional honors, honorary society memberships, military awards, and any other 
special recognition for outstanding service or achievement. 

Outstanding Family and Children’s Advocate 2001-Augusta Richmond County Community 
Partnership for Children and Families 

Outstanding Advocacy Award-2004-Community Mental Health Center of East Central Georgia 
Legislative Advocacy Award-2004-Superior Court Clerks Association of Georgia 

10. Bar Associations : List all bar associations or legal or judicial-related committees, 
selection panels or conferences of which you are or have been a member, and give the 
titles and dates of any offices which you have held in such groups. 

American Bar Association 
State Bar of Georgia 

-Real Property Law Section 
Augusta Bar Association 

Coweta County Bar Association (Former Member) 

American Corporate Counsel Association (Former Member) 
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1 1. Bar and Court Admission : 

a. List the date(s) you were admitted to the bar of any state and any lapses in 
membership. Please explain the reason for any lapse in membership. 

1 982-State Bar of Georgia. 

No Lapses in Membership. 

b. List all courts in which you have been admitted to practice, including dates of 
admission and any lapses in membership. Please explain the reason for any lapse 
in membership. Give the same information for administrative bodies that require 
special admission to practice. 

Georgia Court of Appeals, 1982 
Supreme Court of Georgia, 1982 

United States District Court for the Northern District of Georgia, 1 982 
United States District Court for the Southern District of Georgia, 1984 
United States District Court for the Middle District of Georgia, 2001 
United States Tax Court, 1982 

There have been no lapses in membership in the above courts with the exception 
of my membership in the United States Southern District of Georgia which lapsed 
due to my resignation in late 2005. Since the Southern District required member 
lawyers to accept appointed criminal matters (that frequently require immediate 
attention), 1 elected to resign due to service in the Georgia State Senate and the 
conflicts that occur between appointment needs and campaign obligations. On 
February 16, 2007, 1 was re-admitted to the roll of attorneys admitted to practice 
in the Court. 

12. Memberships : 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 10 or 1 1 to which 
you belong, or to which you have belonged, or in which you have significantly 
participated, since graduation from law school. Provide dates of membership or 
participation, and indicate any office you held. Include clubs, working groups, 
advisory or editorial boards, panels, committees, conferences, or publications. 

Leadership Augusta, 1985-1986 

Trinity on-the-Hill United Methodist Church, 1984-Present 

National Rifle Association, 2004-Present 

Augusta Country Club, 1999-Present 

Pinnacle Club of Augusta, 1996-Present 

Rotary Club of Augusta, 2006-Present 

Augusta Coalition for Children & Youth/ Augusta Partnership for Families, 
1985-Present (Past President) 
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Rotary Club of Newnan, Georgia, 1983-1984 
Columbia Coimty Chamber of Commerce, 2006-Present 
>, Member: Legislative Affairs Subcommittee 

Newnan Country Club, 1982-1984 
Young Professionals Club of Augusta, 1985 
West Lake Country Club, 1987-1999 
Henpecked Supper Group, 2003-2006 
American Corporate Counsel Association, 1993-1996 
Lions Club of Augusta, 1986-2006 (President; District Cabinet Secretary) 

Family Y of Augusta, 1998-2002 

Augusta Southern Nationals, 1986-2003 (Past Chairman) 

Augusta Symphony League, 1997-Present 

Episcopal Day School Annual Giving Campaign, 2000-2002 

Citizens Task Force on Cable Franchise Issues, 1994-1995 

b. The American Bar Association's Commentary to its Code of Judicial Conduct 
states that it is inappropriate for a judge to hold membership in any organization 
that invidiously discriminates on the basis of race, sex, or religion. Please 
indicate whether any of these organizations listed in response to 12a above 
currently discriminate or formerly discriminated on the basis of race, sex, or 
religion - either through formal membership requirements or the practical 
implementation of membership policies. If so, describe any action you have taken 
to change these policies and practices. 

None. 

13. Published Writings and Public Statements : 

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, 
editorial pieces, or other published material you have written or edited, including 
material published only on the Internet. Please supply four (4) copies of all 
published material to the Conunittee. 

Editorial Article, “Agency Will Step Up Effort For Children"; August 29, 2003; 
The Atlanta Journal-Constitution 

b. Please supply four (4) copies of any reports, memoranda or policy statements you 
prepared or contributed in the preparation of on behalf of any bar association, 
committee, conference, or organization of which you were or are a member. If 
you do not have a copy of a report, memorandum or policy statement, please give 
the name and address of the organization that issued it, the date of the document, 
and a summary of its subject matter. 

None. 
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c. Please supply four (4) copies of any testimony, official statements or other 
communications relating, in whole or in part, to matters of public policy or legal 
interpretation, that you have issued or provided or that others presented on your 
behalf to public bodies or public officials. 

Letter to Douglas D. Batchelor, Jr., as County Attorney for Columbia County, 
Georgia addressing concerns about a proposed zoning overlay ordinance proposed 
by the Board of Commissioners of Columbia County, Georgia. 

d. Please supply four (4) copies, transcripts or tape recordings of all speeches or 
talks delivered by you, including commencement speeches, remarks, lectures, 
panel discussions, conferences, political speeches, and question-and-answer 
sessions. Please Include the date and place where they were delivered, and 
readily available press reports about the speech or talk. If you do not have a copy 
of the speech or a transcript or tape recording of your remarks, please give the 
name and address of the group before whom the speech was given, the date of the 
speech, and a summary of its subject matter. If you did not speak from a prepared 
text, please furnish a copy of any outline or notes from which you spoke. 

2004 Augusta Mayor’s Prayer Breakfast/National Day of Prayer Keynote Speech 
Commencement Speech-Episcopal Day School Middle School- 1993 

In addition, beginning in May 2002 and ending in November 2004, 1 delivered 
numerous campaign speeches as a candidate and legislative “wrap-up” speeches 
as a State Senator to civic, political and neighborhood groups located in Augusta, 
Georgia and several surrounding counties. I do not have a record of the dates of 
the speeches or copies of the speeches. However, the campaign speeches typically 
focused on the need for improvements to education, economic development and 
improved ethics in government. The legislative “wrap-up” speeches focused on 
the actions of the Georgia General Assembly following the conclusion of each 
session. 

e. Please list all interviews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these interviews where 
they are available to you. 

Commencing in May 2002 and ending in November 2004, 1 frequently gave 
interviews to the media in connection with my candidacies for the Georgia 
State Senate and my service as a Georgia State Senator. I do not have a 
record of the dates of such interviews, nor do I have copies of clips or 
transcripts of the interviews. 
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14. Judicial Office : State (chronologically) any judicial offices you have held, whether 
such position was elected or appointed, and a description of the jurisdiction of each such 
court. 

I have not held a judicial office. 

15. Citations : If you are or have been a judge, please provide; 

a. citations for all opinions you have written (including concurrences and dissents); 

b. a list of cases in which certiorari has been requested or granted; 

c. a short summary of and citations for all appellate opinions or orders where your 
decisions were reversed or where your judgment was affirmed with significant 
criticism of your substantive or procedural rulings; 

d. a list of and copies of any of yow unpublished opinions that were reversed on 
appeal or where your judgment was affirmed with significant criticism of your 
substantive or procedural rulings; 

e. a description of the number and percentage of your decisions in which you issued 
an unpublished opinion and the manner in which those unpublished opinions are 
filed and/or stored; and 

f citations to all cases in which you were a panel member in which you did not 
issue an opinion. 

I have not served as a judge. ' 


1 6. Recusal; If you are or have been a judge, please provide a list of any cases, motions or 
matters that have come before you in which a litigant or party has requested that you 
recuse yourself due to an asserted conflict of interest, or for any other apparent reason, or 
in which you recused yourself sua sponte. (If your court employs an "automatic" recusal 
system by which you may be recused without your knowledge, please include a general 
description of that system.) Please identify each such case, and for each provide the 
following information: 

a. whether your recusal was requested by a motion or other suggestion by a litigant 
or a party to the proceeding or by any other person or interested party; or if you 
recused yourself sua sponte; 

b. a brief description of the asserted conflict of interest or other grormd for recusal; 

c. the procedure you followed in determining whether or not to recuse yourself; 
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d. your reason for recusing or declining to recuse yourself, including any action 
taken to remove the real, apparent or asserted conflict of interest or to cure any 
other ground for recusal. 

I have not served as a judge. 

17. Public Office. Political Activities and Alfiliations : 

a. List chronologically any public offices you have held, other than judicial offices, 
including the terms of service and whether such positions were elected or 
appointed. If appointed, please include the name of the individual who appointed 
you. Also, state chronologically any upsuccessful candidacies you have had for 
elective office or unsuccessful nominations for appointed office. 

2006, Governor’s Task Force on Redistricting, Appointed by Governor Sonny 
Perdue 

2005-Present, Georgia Medical Center Authority, Appointed by Georgia State 
Senator Eric Johnson 

2003-2004, Georgia State Senate/22nd District Senator, Elected 

1997-2002, Augusta-Richmond Planning Commission, Appointed by 
Commissioner Jerry Brigham; Chairman 2000-2002 

J was an unsuccessful candidate for the Georgia State Senate/23rd District in 2004 

b. List all memberships and offices held in and services rendered, whether 
compensated or not, to any political party or election committee. Jf you have ever 
held a position or played a role in a political campaign, please identify the 
particulars of the campaign, including the candidate, dates of the campaign, your 
title and responsibilities. 

Richmond County Republican Party-Member 

Perdue for Governor 2008-Richmond County Chairman 

Max Bums For Congress-Volunteer 

David Roper for Superior Court Judge-2006- Volunteer 


18. Legal Career; Please answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation 
from law school including: 
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i. whether you served as clerk to a judge, and if so, the name of the judge, 
the court and the dates of the period you were a clerk; 

I did not serve as a clerk to a judge. 

ii. whether you practiced alone, and if so, the addresses and dates; 

I practiced alone for a brief period, July - October 1999. 

iii. the dates, names and addresses of law firms or offices, companies or 
governmental agencies with which you have been affiliated, and the nature 
of your affiliation with each. 

1982-1984 

Sanders, Mottola, Haugen & Goodson/ Associate Attorney 

I I Perry Street 
Newnan, Georgia 

1984- 1985 

Avrett & Hall, P.C./ Partner 
440 Greene Street 
Augusta, Georgia 

1985- 1996 

Bankers First Corporation/ Corporate Vice President & Legal Counsel 
985 Broad Street 
Augusta, Georgia 

1996-1999 

J. Randal Hall, P.C./ Hall & Mullins, P.C./Partner 
699 Broad Street, Suite 1202 
Augusta, Georgia 

1999-2003 

Hunter, Maclean, Exley & Dunn, P.C./ Augusta OfEc'e Managing Partner 
699 Broad Street, Suite 1 202 
Augusta, Georgia 

2004 - Present 

Warlick, Tritt, Stebbins & Hall, LLP/Partner 
699 Broad Street, Suite 1500 
Augusta, Georgia 
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b. Describe: 

i. the general character of your law practice and indicate by date when its 
character has changed over the years. 

I was initially hired by the firm of Sanders, Mottola, Haugen & Goodson 
in Newnan, Georgia to specialize in tax matters and that work comprised 
10-15% of my time. The remainder of my practice in Newnan consisted of 
real estate, banking, general litigation and appointed criminal work. As the 
youngest lawyer in the then-largest firm in Newnan, my opportunities for 
appointed criminal work were numerous. When I returned to Augusta, 
Georgia in 1984, my practice was primarily general, with an emphasis in 
banking, real estate and commercial litigation. In July, 1985, 1 joined my 
largest client, Bankers First Corporation, as general counsel and served in 
that position imtil June, 1996, when I left the company following its 
acquisition by SouthTrust Corporation. While at Bankers First, I managed 
the entire legal function of that $1 billion corporation, including securities 
matters, regulatory matters (state and federal), litigation, loan work-outs, 
real estate acquisition and development, employment issues and general 
corporate projects. My litigation experience during this period consisted of 
management of each case, including supervision of outside counsel and 
providing assistance to outside counsel at trial. My practice since 1996 has 
consisted of commercial real estate, banking, corporate matters, entity 
formations and commercial litigation. My litigation practice since 1996 
has primarily consisted of bankruptcy matters (creditor representation), 
loan workouts, collections and small business disputes. My commercial 
real estate practice covers small to multi-million dollar projects in most of 
the states of the southeastern United States. 

ii. your typical clients and the areas, if any, in which you have specialized. 

My clients have included individuals, small businesses, corporations, and banks. 

I have specialized in tax matters, banking, real estate, cormnercial litigation, 
and bankruptcy matters 

c. Describe the percentage of your practice that has been in litigation and whether 
you appeared in court fi'equently, occasionally, or not at all. If the frequency of 
your appearances in court varied, describe such variance, providing dates. 

i. Indicate the percentage of your practice in: 

1. federal courts: 40% 

2. state courts of record: 60% 

3. other courts. 
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ii. Indicate the percentage of your practice in: 

1. civil proceedings: 90% 

2. criminal proceedings. 10% 

d. State the number of cases in courts of record you tried to verdict or judgment 
(rather than settled), indicating whether you were sole counsel, chief counsel, or 
associate counsel. 

I would estimate I have tried thirty to forty cases to verdict or judgment. Of this 
amount, approximately eighty percent would have been in the role of sole or chief 
counsel. 


i. What percentage of these trials were: 

1. jury: 30% 

2. non-jury: 70% 

e. Describe your practice, if any, before the Supreme Court of the United States. 
Please supply four (4) copies of any hriefs, amicus or otherwise, and, if 
applicable, any oral argument transcripts before the Supreme Court in coimection 
with your practice. 

I have not practiced before the Supreme Court of the United States. 

19. Litigation : Describe the ten (10) most significant litigated matters which you personally 
handled. Give the citations, if the cases were reported, and the docket number and date 
if unreported. Give a capsule summary of the substance of each case. Identify the party 
or parties whom you represented; describe in detail the nature of your participation in the 
litigation and the final disposition of the case. Also state as to each case: 

a. the date of representation; 

b. the name of the court and the name of the judge or judges before whom the case 
was litigated; and 

c. the individual name, addresses, and telephone numbers of co-counsel and of 
principal counsel for each of the other parties. 

1. SouthTrust Bank / Porter Communications Litigation . 268 Ga. App. 29; original 
case filed in the Superior Court of Richmond County, Georgia Civil Action File No. 
2001-RCCV-535. 

I served as chief counsel in this action by SouthTrust Bank as successor to Bankers 
First Savings and Loan Association against Jimmy Porter, Porter Communications 
Company, and The Porter Company. In 1983, Porter Communications Company 
and The Porter Company purchased two buildings in Augusta, Georgia from Bankers 
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First Federal Savings and Loan Association, a predecessor in interest to SouthTrust 
Corporation. As part of the transaction, Porter agreed to restore and lease the 
buildings back to the Bank. On March 22, 1983, Bankers First and The Porter 
Company entered into a fifleen (15) year lease for the property. Following the 
execution of the lease, permanent finahcing for tiie project was obtained by Porter 
and his companies through a $1,000,000.00 bond issued by the Downtown 
Development Authority of Augusta and purchased by First National Bank of Atlanta. 
In addition, First National Bank provided Porter with a $200,000,00 note to finance 
additional costs. As security for Porter’s obligations under the bond note. Porter and 
Porter Communications Company assigned their right to receive rental income under 
the lease. The transaction also required that Bankers First and The Porter Company 
execute guaranty agreements guaranteeing the obligation of Porter and Porter 
Communications Company under the bond note. Bankers Firsts’ guaranty was 
secured by a collateral assignment of mortgage-backed securities that were later 
replaced by certificates of deposit. The term of the lease ended on October 31, 1998. 
Bankers First made rent payments under the lease until it’s expiration on December 
31, 1998. At that time, a balance of approximately of $300,000.00 remained due on 
the bond note. The term note had been paid in full by Porter in May, 1987. 
Although Bankers First maintained that it complied with the terms of the lease and 
made no further rent payments, it was forced to tender the bond payments to First 
National Bank pursuant to its obligations as guarantor of the bond note. Upon 
Porter’s refusal to reimburse Bankers First for the $300,000.00 bond payments. 
Bankers First filed suit seeking contribution from Porter and The Porter Company for 
all amounts paid to First National Bank and from The Porter Company as a co- 
guarantor. The Defendants answered and admitted all of the facts and allegations of 
the complaint but asserted a counterclaim for $300,000.00. Judge William M. 
Fleming of the Superior Court of Richmond County, Georgia granted SouthTrust’s 
Motion for Summary Judgment and denied the similar Motion for Summary 
Judgment filed by Porter. Porter argued that the language of the lease and a 
subsequent compromise agreement required that Bankers First’s payments equaled 
the total amount of the debt service. However, Bankers First argued successfully that 
the term of the lease was 15 years, while the term of the bond note was 20 years and 
that this fact was well known to the parties at the time of the execution of the lease 
and subsequent amendment and compromise agreement. The Court of Appeals 
agreed with the contentions of Bankers First, now SouthTrust and affirmed Judge 
Fleming’s grant of summary judgment on June 18, 2004. The attorney for Porter 
was J. Patrick Claiborne, whose address is 699 Broad Street, Suite 1206, Augusta, 
Georgia 30901, and telephone number is (706) 722-8224. James S. Murray, as 
Associate with the law firm of Warlick, Tritt, Stebbins & Hall, LLP, served as co- 
counsel in this matter. His telephone number is (706) 722-7543. 


2. In Re: Harley (Theo D. Matm. Trustee, vs. General Motors Acceptance Corporation 
and Thornton Chevrolet. Inc.. United States Bankruptcy Court, N.D. Georgia, 
Nevman Division. Case decided June 27, 1 984. 
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In this matter, I served as counsel to the Bankruptcy Trustee, Theo D. Mann. Mr. 
Mann was a partner in the law firm of Sanders, Mottola, Haugen & Goodson. At the 
time of the case I was an Associate with that firm. The case is reported at 41 BR 
276 . The action was commenced in December of 1983 by Mann as Trustee for 
Nilet, Lee and Mary Vilene Harley, Chapter 7 Debtors. The adversary proceeding 
was commenced in order to recover a preferential transfer. In this case, the U. S. 
Bankruptcy Court, W. Herman Drake, Judge, granted Mann’s motion for summary 
judgment and denied motions for summary judgment filed by GMAC and Thornton 
Chevrolet. The brief facts are as follows: In May, 1983, Thornton Chevrolet sold a 
1983 Chevrolet Silverado pick-up truck to Nilet Lee Harley. As part of that 
transaction, Harley executed a retail installment sales contract granting to GMAC a 
security interest in the pick-up and took possession. On the date of sale, Mr. Harley 
also executed a State of Georgia MV-1 Tide Application which did reflect a security 
interest in GMAC. However, Thornton was delinquent in submitting the tide 
application to the Georgia Department of Motor Vehicles, which resulted in the 
Certificate of Title not being issued rmtil approximately 47 days after the date of sale 
and within the statutory preference period. The principal issues in the case were 
whether the transaction constituted a preference under Section 547 of the Bankruptcy 
Code and whether the transfer qualified imder the 546 and 547(c) exceptions, In this 
matter, the Bankruptcy Court concluded that all elements of a preference had been 
satisfied and that the transaction was a preference. Secondly, the Bankruptcy Court 
concluded that the contemporaneous exchange exception under Section 547(c)(1) of 
the Bankruptcy Code was not available in this matter since perfection was not 
completed within the ten day time limit of Section 547(c)(3)(B) or within the twenty 
(20) day period allowed under O.C.G.A. §40-3-50(b). 

The Bankruptcy Trustee, Theo D. Mann, has a current address of P.O Box 310 a nd 
telephone number 770-253-2222 . 

3. Wachovia Bank of Georgia. N.A. vs. Goldberg Brothers. Inc.. Richmond Recycling. 
Inc., Philip Goldberg and Alberta Goldberg, Superior Court of Richmond County, 
Georgia. Civil Action File No. 96-RCCV-827. 

During the period of 1996-1997, I represented the plaintiff, a national bank, in 
connection with a check kiting scheme engaged in by defendants, Goldberg Brothers, 
Inc. and Richmond Recycling, Inc. The amount in controversy was in excess of 
$200,000.00. The matter was primarily litigated in fiunt of Judge William M. 
Fleming, Jr., Chief Judge of the Richmond County Superior Court. A judgment in 
favor of plaintiff was obtained. 

4. In Re: Estate of Alberta Goldberg. Chapter 7. Case No. 98-12769-JSD. hr Re: 
Richmond Recycling. Inc.. Case No. 97-1 2960- JSD. In Re: Goldberg Brothers. Inc.. 
Case No. 97-12958-JSD. and In Re: Philip Goldberg. Case No. 98-12150-JSD. U. 

S. Bankruptcy Court for the Southern District of Georgia. Augusta Division. 

During the period of 1997-1999, 1 represented Wachovia Bank, N.A. in connection 
with these related bankruptcy matters, which generated a significant amormt of 
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litigation and adversarial proceedings, including Adversary Proceeding No. 99- 
01007A-jSD, in which Regions Bank, formerly known as Allied Bank of Georgia, 
filed a proceeding against Wachovia Bank of Georgia, N.A. and A. Stephenson 
Wallace was Trustee for the Estate of Alberta Goldberg, seeking to establish priority 
of certain liens on the personal residence of Alberta and Philip Goldberg. The 
matters were litigated in front of Judge John S. Dalis of the U.S. Bankruptcy Court 
for the Southern District of Georgia, Augusta Division. Mr. James T. Wilson, Jr., 
whose address is P.O. Box 2112 and telephone number is (706) 722-4933, served as 
counsel to Goldberg Brothers, Inc., Richmond Recycling, Inc., Philip Goldberg and 
Alberta Goldberg in the collection action filed in Superior Court of Richmond 
County, Georgia. Mr. Wilson also served as counsel in the bankruptcy matters. In 
connection with the adversary proceeding between Regions Bank and Wachovia 
Baiik of Georgia, opposing counsel was Mr. Mark L. Wilhehni, 237 Davis Road, 
Augusta, Georgia 30907, telephone (706) -868-9646. 

5. Columbia County Board of Commissioners vs. Larry H. Pierce and Parcel of land 
lying at the intersection of Fury’s Ferry Road and Baston Road, in Columbia County, 
Georgia. Superior Court of Columbia County. Georgia in Civil Action File No. CV- 
94-299. 

This case was initiated on June 27, 1994, as a Petition for Condenmation in Rem. On 
August 4, 1994, Judge Albert M. Pickett entered an Order of Taking, granting 
possession of the property to Columbia County. The Condenmee subsequently filed 
a Notice of Appeal in connection with the amount of compensation. On April 19, 
1999, 1 entered a Notice of Appearance in the case and became sole counsel for the 
Condenmee. The matter was heard by Special Master, Mr. A. Zachary Everitt on 
September 27, 2001. The Special Master rendered an award in the amount of 
$95,000.00. On October 4, 2001, Judge Albert M. Pickett of the Richmond County 
Superior Court entered an Order on the Special Master’s award and the matter was 
concluded. Additional counsel in this case was Mr. William J. Keough, III of Hull, 
Towill, Norman, Barrett & Salley, who represented Columbia County, Georgia. Mr. 
Keogh’s address is Post Office Box 1564, Augusta, Georgia 30903, and his 
telephone number is (706) 722-4481. 

6. Icarus Investments. Inc.. SouthTrust Bank. N.A. and Dermis J. Kelly v. Edward 
Adams. Pamela Bowman, et al. in the Superior Court of Richmond County. Georgia. 
Civil Action File No. 98-RCCV-758. 

In this case, I served as counsel to the plaintiffs. In August 1998, the Defendants 
executed a promissory note in favor of Kelly and, in cormection therewith, executed 
and delivered a deed to secure debt in favor of Kelly that covered a tract of land in 
Richmond County, Georgia. Shortly thereafter, Kelly obtained a loan finm Bankers 
First Savings Bank (predecessor to SouthTrust) and secured his debt with a collateral 
assignment of the subject security deed. In 1991, Kelly paid the Bankers First debt in 
full. Upon payment. Bankers First cancelled the security deed in lieu of transferring it 
back to Kelly. At all times during the period that Bankers First held the security deed, 
the Defendants made the note payments to Kelly. In 1998, the Defendants defaulted 
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under the terms of the note and security deed. When Icarus (as assignee of Kelly) 
attempted to collect the debt by foreclosure, the erroneous cancellation was 
discovered. In September of 1999, 1 filed a petition to reform the security deed based 
upon the error by Bankers First. The Defendants raised several issues, including 
standing and payment of the debt in full. Upon commencement of the trial, the 
Defendants conceded to the Plaintifis’ allegations and Judge J. Carlisle Overstreet 
issued a Judgment on January 21, 2001 reforming the security deed. Opposing 
Counsel in this matter was William O. Key, Jr., 3239 Deans Bridge Road, Augusta, 
Georgia 30919 and his telephone number is 706-793-9999. 


7. Bill Easier Builders. Inc, v. Jeffiev W. Banks and Debra W. Banks, in the Superior 
Court of Columbia County, Georgia. Civil Action File No. CV-2000-5 1 0. 

I represented the defendants in this dispute over the quality and cost of constmction 
of their personal home in Columbia County, Georgia. The matter was litigated in 
fi'ont of Judge Carlisle Overstreet. Opposing Counsel in this matter was Mark Cleary, 
1223 George C. Wilson Drive, Augusta, Georgia 30909 and his telephone number is 
706-860-9995. 

8. Blanchard & Calhoun Real Estate Co. V. Ronald Galloway, Magistrate Court of 
Richmond County. Georgia. Civil Action No. 49432. 

I represented the plaintiff in this 2000-2001 action arising out of a breach of lease. A 
judgment in favor of plaintiff was obtained. Opposing counsel in this matter was 
Andrew Magruder, 2914A Professional Parkway, Augusta, Georgia 30907 and his 
telephone number is 706-650-8960. 

9. In the Matter of Piedmont Hardwood Flooring. LLC. Chanter 1 1 Case No. 01-55662- 
JDW. United States Bankruptcy Court. Middle District of Georgia. Macon. 
Georgia.! Judge James D. Walker. Jr.) 

I represented Battle Lumber Company, one of the largest creditors in this complex 
reorganization case of a hardwood floor manufacturer. After a significant period of 
litigation, we successfully negotiated a purchase of most of the debtor’s industrial 
assets by my client. Debtor’s counsel was Mr. Sean C. Kulka, Alston & Bird, LLP, 
One Atlantic Center, 1201 West Peachtree Street, Atlanta, Georgia 30309. 

10. Madeline R. Amall v. Commissioner of Internal Revenue . T.C. Memo. 1983-23, 
1983 WL 14211 (U.S. Tax Q.), 45 T.C.M. 1423, T.C.M. (P-H) P 83,232, 1983 PH 
TC Memo 83,232. 


As a youijg tax associate in the firm of Sanders, Mottola, Haugen & Goodson in 
Newnan, Georgia, I litigated this matter under the supervision of the firm’s senior 
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partner, Charles Van S. Mottola. Although under Mr. Mottola’s overall supervision, I 
personally handled all aspects of this litigation. The matter arose out of the taxpayer’s 
dispute with the Internal Revenue Service about an alimony deduction that the 
taxpayer took in connection with a settlement reached with the former wife of the 
taxpayer’s deceased husband. The Tax Court determined that the deduction was not 
allowed. 


20. Legal Activities : Describe the most significant legal activities you have pursued, 
including significant litigation which did not progress to trial or legal matters that did not 
involve litigation. Describe fully the nature of your participation in these activities. 
Please list any client(s) or organization(s) for whom you performed lobbying activities 
and describe the lobbying activities you performed on behalf of such client(s) or 
organizations(s). (Note: As to any facts requested in this question, please omit any 
information protected by the attorney-client privilege.) 

In 1995 and 1996, 1 represented Bankers First Corporation, in my capacity as general 
counsel, in its acquisition by SouthTrust Corporation. Bankers First Corporation was a 
bank holding company with assets of over $1 Billion dollars. My representation included 
the following issues: contracts, corporate, regulatory, employment, employee 
benefits/ERISA and real estate. 

In 1994, 1 represented Bankers First Corporation, in my capacity as general counsel, in its 
sale of Athens Federal Savings Bank to Synovus Corporation. My representation 
included the same issues as set forth in item a. above. 

In 2003, 1 served as the principal counsel for Battle Lumber Company in its acquisition of 
Piedmont Hardwood Flooring of Macon, Georgia. 

In 1999, 1 represented a group of investors that acquired control of McDuffie Bank and 
Trust in Thomson, Georgia. 

Since 1996, 1 have represented B&C Southeast, LLC and Blanchard & Calhoun 
Commercial Corporation, a major regional developer of commercial real estate 
properties, in the acquisition, financing and development of single- and multi-purpose 
real estate projects in Georgia, South Carolina, North Carolina, Tennessee, and 
Mississippi. 


21. Teaching : What courses have you taught? For each course, state the title, the institution 
at which you taught the course, the years in which you taught the course, and describe 
briefly the subject matter of the course and the major topics taught. If you have a 
syllabus of each course, please provide four (4) copies to the committee. 

None. 
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22. Deferred Income/ Future Benefits : List the sources, amounts and dates of all 
anticipated receipts from deferred income arrangements, stock, options, uncompleted 
contracts and other future benefits which you expect to derive from previous business 
relationships, professional services, firm memberships, former employers, clients or 
customers. Please describe the arrangements you have made to be compensated in the 
future for any financial or business interest. 

None. 

23. Outside Commitments During Court Service : Do you have any plans, commitments, 
or agreements to pursue outside employment, with or without compensation, during your 
service with the court? If so, explain. 

I intend to maintain ownership interests in Hall-Augusta Properties, LLC and Patriot 
Foods, LLC. Hall-Augusta Properties, LLC is jointly owned with my father and owns 
commercial real estate in Columbia County, Georgia. Patriot Foods, LLC is jointly 
owned with my father and is the operator of a Huddle House franchise restaurant at Fort 
Gordon, Georgia. I spend a minimal amount of time in connection with my interest in 
either entity and do not expect that the interests will be a source of any issues if 
appointed. 

24. Sources of Income : List sources and amounts of all income received during the 
calendar year preceding your nomination and for the current calendar year, including all 
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other 
items exceeding $500 or more (If you prefer to do so, copies of the financial disclosure 
report, required by the Ethics in Government Act of 1978, may be substituted here.) 

See attached Financial Disclosure Report. 

25. Statement of Net Worth : Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

See attached Net Worth Statement 

26. Potential Conflicts of Interest : 

a. Identify the parties, categories of litigation, and financial arrangements that are 
likely to present potential conflicts-of-interest during your initial service in the 
position to which you have been nominated. Explain how you would address any 
such conflict if it were to arise. 

The only categories of litigation or financial arrangements likely to present 
potential conflicts-of-interest would involve previous clients along with entities in 
which I have a significant financial interest through stock ownership or other 
means. 
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b. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. 


In the event that a matter is assigned to me that appears to present a potential 
conflict of interest, whether I identify the issue or it is raised by a potential litigant 
or its counsel, I will immediately refer to all applicable rules to determine the 
existence of a conflict, including 28 U.S.C. Section 455. In many cases, the 
answer will be clear and I will act accordingly. In those cases where the answer is 
not clear, I will discuss the issue with counsel for the parties to gauge their 
concerns and the likelihood that my service on the case will be an actual or 
perceived conflict In every case, I will follow the Code of Conduct for United 
States Judges and applicable statutes, policies and procedures. 


27. Pro Bono Work : An ethical consideration under Canon 2 of the American Bar 
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged.” Describe what you have done to fulfill these 
responsibilities, listing specific instances and the amount of time devoted to each. 

Since 1996, 1 have regularly provided legal services to several inner-city churches in the 
Augusta, Georgia area on a pro bono or significantly discounted basis. I would estimate 
that I have averaged 5-10 hours per month on these services. For over twenty years, I 
have provided hundreds of hours of professional and non-professional assistance to 
various child advocacy organizations in the Augusta community whose missions are to 
improve the quality of life for disadvantaged children in the community. Organizations 
assisted have included the Augusta Coalition for Children and Youth, the Family 
Connection Project and the Augusta-Richmond County Community Partnership for 
Children and Families. 

28. Selection Process : 

a. Please describe your experience in the entire judicial selection process, from 
beginning to end (including the circumstances which led to your nomination and 
the interviews in which you participated). Is there a selection commission in your 
jurisdiction to recommend candidates for nomination to the federal courts? If so, 
please include that process in your description, as well as whether the commission 
recommended your nomination. List the dates of all interviews or 
communications you had with the White House staff or the Justice Department 
regarding this nomination. Please do not include any contacts with Federal 
Bureau of Investigation personnel concerning your nomination. 

A selection committee of six individuals conducted interviews of potential 
candidates for this nomination. Each applicant was interviewed by the committee 
for approximately 30 minutes. My interview addressed my reasons for applying 
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for the nomination, legal experience and practice nature, ideas for improvements 
to the Southern District and general discussions regarding the status of legal 
practice in the Augusta area. I have not been advised of the recommendations of 
the committee. 

I participated in a second interview with representatives of the Office of the White 
House Counsel and Department of Justice in December, 2006. After completing 
nomination paperwork, I was informed that I would be nominated. My 
nomination was sent to the Senate on March 19, 2007. 

b. Has anyone involved in the process of selecting you as a judicial nominee 
discussed with you any currently pending or specific case, legal issue or question 
in a manner that could reasonably be interpreted as seeking any express or 
implied assurances concerning your position on such case, issue, or question? If 
so, please explain fully. 

No. 
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AOIO (WP) 
Rev. 1/3004 


FINANCIAL DISCLOSURE REPORT 

Nomination R^ort 


Report Required by the Ethics 
in GovemmeiUAcl of 197S, 
(5U,S.C.App.SS}01-II]) 


1. Person Reportlag (Last name, first, middle initial) 

Hall, Jmnes R. 

1 , Court or Orgaiiization. 

Soudiem District of Georgia 

3. Date of Report 

March 21, 2007 

4. Tide (Article m Judges indicate active or senior status; 

magisbate judges Indicate Jull- or part-time) 

Oisai<^ Judge Nominee 

5. RefNirt Type (check appropriate t)pe) 

_X_ Nominatioii, Date Match 19,2007 

Initial AdhusI Final 

6. Repordag Period 

l/i/2006 thru 2/28/2007 

7. Chambers or Office Address 

699 Broad Street 

Suite 1 500 

Aug^ta, Georgia 30901 

S. Ob the basil of the Informadoa contaioed In this Report tnd 
any modlOcabont pertalnins thereto, It is, Ib biv opuiioa, 
la compilaBce with applicable laws and regdadons. 

RevfewlBS OfBcer Date 


Ir POSITIONS. (Reporting individual onfy; see pp. 9-13 of bistrvctioiu.) 


POSITION 

□ NONE {No reportable positions.) 


NAME OF ORGANIZATION/ENTITY 


Wadkk, TnU Stebbin & Hall, LLP 


^ Director 

Gcofgia-Carolina Baneshares, be. 

^ Director 

Fifst Bank of Gcotgia 


n. AGREEMENTS. (Reportingindividualoaly.-seepp. l4-l6oflnstrucitont.) 




DATE 

NONE (No reportable agreements.) 


PARTIES AND TERMS 


HL NON-INVESTMENT INCOME. {Reporting bidMdwtl and tpmae; see pp. 1 7-U of Instructions.) 

DATE SOURCE AND TYPE GROSS 


A. Filer’s Non-Investment Income 

1 1 NONE (No reportable non-investment income.) 



1 

2006 

Warlick, Tritt, Stebbins & Hall, LLP-Partoer Distributions 

$ 

158,600 

2007 

Warlick, Tritt, Stebbins & Hall, LLP-Partner Distributions 

$ 

19,000 

^ 2006 

Gcorgia-Carolina Baneshares, Inc./First Bank of Georgia-Director Fees 

$ 

7,500 


□ 


Spouse’s Non-Investment Income - If you were married during any portion of the reporting year, please complete this 
section, (dollar amount not required except for honoraria) 

NONE (No reportable non-investment income.) 


' 2007 
2 r 
2006 


Church of the Good Shepherd/Episcopal Day School-Salary 


Church of the Good Shqiherd/Episcopal Day School-Salary 
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FINANCIAL DISCLOSURE REPORT 

Hsme rcnm Kepottiag 

Date of Hermit 


Hall, James R. 

March 21, 2007 


rV. REIMBURSEMENTS - transportation, lodging, food, eotertauuneat. 

(Includes those to spouse and dependent children. S^pp. 25-27 of Instructions.) 



SOURCE DESCRIPTION 

NONE (No such reportable reimbursements.) 

EXEMPT 


V. GUTS. (Includes those to spouse and dependent children. See pp. 28-31 of Instructions.) 

SOURCE DESCRIPTION 

NONE (No such reportable gifts.) 

* EXEMPT 

^ 


VALUE 


$ 


$ 


S 


$ 


VI. LIABILITIES. (Includes those ofspouse and dependent children See pp. 32-33 of Instructions.) 


j I it^urui 

I 

Bank of America MBNA 


2 

Bank of America MBNA 


Citigroup/Smith Barney 


Chase 


DESCRIPTION 

VALUE CODE* 

Credit Card 

J 

• Credit Card 

J 

Security Margin Account 

N 

Credit 

J 
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FINAMCIAL DISCLOSURE REPORT 

Kaise of Poses Seporting 

Dote of Rqiort 


Hall, James R.. 

March 21, 2007 


Vn. page 1 INVESTMENTS aad TRUSTS — income, value, transactions (Includes those of 

spouse and dependent children. See pp. 34~S7 ofinstructions.) 



□ 

N ONE (No reportable income. 










1 Wachovia Coip. Common 

F 

Div 

PI 

T 

Exempt 





2 

GECR Common 


None 

G 

T 






3 

Bunge Ltd Cotomon 

A 

Div 

J 

T 






4 

Allegheny Technologies Common 

A 

Div 

J 

T 






5 

American Tower Common 


None 

J 

T 






6 

Anglo American PLC Common 

A 

Div 

J 

T 






7 

Goldman Sachs Common 

A 

Div 

J 

T 






8 

Google Class A Common 


None 



1 

T 






9 

Honda Motor ADR 

A 

Div 

J 

T 






10 

JPMorgan Chase Common 

A 

Div 

J 

T 






11 

Legg Mason Common 

A 

1 

Div 

1 

J 

T 






12 

Brotbos CommoB 

A 

Div 

J 

T 






13 

Mecrill Lynch Coimncia 

A 

Div 

J 

T 






14 

Morgan Stanley Common 

A 

Wv 

J 

T 






15 

NYMEX Holdings Common 


None 

J 

T 






16 

PepsiCo Commoi 

A 

Div 


T 






17 

Prudential Finauciai Common 

A 

Div 

J 

T 
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financial disclosure report 


Kame of Pcnon Vnpor&tg 

DbCc of Report 

Hall, James R.. 

MMeh2I,2007 


Vn. Page 2 INVESTMENTS and TRUSTS — income, value, transactions (bidudu those of 

spouse and dependent ehildrex See pp. 34-57 of IitstmetionSs) 



1 NONE (Ho rqxTttable iocome, 
assets, or transactiois) 

■ 

■ 

1 

■ 

■ 

1 

■ 

1 


18 Taiwan Semiccaductor ADR 

s 

m 

a 

a 


a 


■ 


19 Time Warner Common 

D 


n 

T 


i 




20 Toyota Motor ADR 

A 

Kv 

J 

T 






21 United Technolo^esComrooti 

A 

Div 

J 

T 






22 HalJ-Augusta Properties 

E 

Gain 

M 

W 






23 Patriot Foods 

E 

Dist 

M 

W 






24 Denise^feffMalcaLm-oote receivable 

B 

Int 

1 

U 






25 Noithwesten) Mutual Universal Life Policy 

B 

Int 

K 

u 






26 First Bank of Georgia>IRA CD's 

A 

Int 

J 

T • 






27 Fidelity Independence Mutual Pund-IRA 

A 

Div 

J 

T 






28 Hnt Bank of Georgia Accounts 

A 

Int 

K 

T 






29 River Ridge bveston 

F 

Dist 

Hooe 







30 










31 










32 










33 










34 
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financial isclosure report 


Nune i^FcRon Se{>ortiiig 

Date of Report 

Hall, James R. 

March 21, 2007 


Viii. AD WTIONAL INFORMATION OR EXPLANATIONS (Indicate part of Report) 

I. Positions (continued) 

4. MembeT Patriot Foods, LLC 

5. Member Hall-Augusta Propertiw, LLC 

6. Director Georgia Medical Center Authority 


mA. Filer’s Non-investment Income 

4.2007 Gecrgia-Carolina Bancshaies, Inc./First Bank of Geofgia-Directors Fees $ 1,100.00 

5.2005 Wailick, Tritt, Stebbins & Hall, LLP-Partner Distributions $99,846.00 

6. 2005 Georga-CarolinaBancshares, Inc./First Bank of Georgia-Directors Fees $11,661.00 


JX, CERTIFICATION. 


I certify that all brormation given above (including infoimation pertaining to my spouse and minor or dependent ctdldren, if any) is 
accurate, true, and complete to the best of my knowledge and belief, and that any information not r^rted was withheld because it met 
applicable statutory provisions permitting non-disciosure. 


I further ce^fy that earned income from outside employment and honoraria and the acceptance of gifts which have been reported are in 
coiqiliance with the provisions of5 U.S.C. app., § 501 et seq., 5 U.S.C. $ 7353 and Judicial Conference tegulations. 
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FINANCIAL STATEMENT 
NET WORTH 


Provide a con^lete, current financial net worth statement which itemizes in detail all assets (including bank accounts, 
real estate, securities, trusts, investments, and other financial bolding) all liabilities (including debts, mortgages, loans, 
and other financial obligations) of yourself, your spouse and other immediate members of your household. 


ASSETS 

LIABILITIES 1 

Cash on hand and in banks 


30 

000 

Notes payable to banks-secured 




U.S. Government securities-add schedule 



150 

Notes payable to banks-unsecured 




Listed securities-add schedule 

1 

369 

010 

Notes payable to relatives 




Unlisted securities-add schedule 


350 

000 

Notes payable to others 




1 Accounts and notes receivable: 




Accounts and bills due 




1 [>ue from relatives and friends 




Unpaid income tax 


11 

000 

Due from ofriers 



750 

Other unpaid income and interest 




Doubtful 




Real estate mortgages payable-add 
schedule 


105 

000 

Real estate owned-add schedule 


690 

000 

Chattel mortgages and other liens payable 




Real estate mortgages receivable 




Other debts-itemize: 




Autos and other personal property 


150 

000 

Stock Margin Loan 


292 

000 

Cash value-life insurance 


iS 

000 





Other assets itemize: 




























Total liabilities 


408 

000 





Net Worth 

2 

199 

910 

Total Assets 

2 

607 

910 

Total liabilities and net worth 

2 

607 

910 

CONTrNOENT LIABILITIES 




GENERAL INFORMATION 




As endorser, comaker or guarantor 


485 

000 

Are any assets pledged? (Add schedule) 

NO 



On leases or contracts 




Are you defendant in any suits or legal 
actions? 

NO 



Legal Claims 




Have you ever taken bankruptcy? 

NO 



Provision for Federal Income Tax 








Other special debt 
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FmANCIAL STATEMENT 
NET WORTH SCHEDULES 


U.S. Government Securities 

Series E Bond $ 150 

Listed Securities 

Wachovia Corporation $ 1,035,950 

Georgia-Carolina Bancshares, Inc. 202,832 

Exxon-Mobil 2,700 

Bunge Limited 6,768 

Activision Inc. 6,1 03 

American Express Co. 3,582 

American Tower Corp 6,741 

Amgen, Inc. 4,547 

Anglo American PLC 7,298 

Bank of America Corp 4,254 

Celgene Corp 6,576 

Danaher Corp 5,265 

Genentech Inc. 3,270 

General Electric Co. 2,293 

Goldman Sachs Group, Inc 1,948 

Google Inc. 6,302 

Honda Motor Co., Ltd. ADR 7,058 

JP Morgan Chase & Co. 2,453 

Lehman Brothers Holdings, Inc. 4,64 1 

Merrill Lynch & Co., Inc. 4,372 

Morgan Stanley 6,32 1 

PepsiCo, Inc. 4,400 

Prudential Financial, Inc. 4,726 

Schlumberger, Ltd 1 ,7 1 2 

Taiwan Semiconductor Mfg Co, Ltd. ADR 6,439 

Time Warner, Inc. 6,545 

Toyota Motor Corp. ADR 7,203 

United Technologies Corp. 6,71 1 

Total Listed Securities $ 1,369,010 

Unlisted Securities 

Hall-Augusta Properties, LLC $ 200,000 

Patriot Foods, LLC 150,000 

Total Unlisted Securities $ 350,000 
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Real Estate Owned 


Personal residence 

$ 300,000 

Condominium 

300,000 

Undeveloped lot 

90,000 

Total Real Estate Owned 

690,000 

Real Estate Mortaaees Pavable 

Personal residence 

$ 105,000 


AFFIDAVIT 


I, JAMES RANDAL HALL, do swear that the information provided in this statement is, to the 
best of my knowledge, true and accurate. 
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STATEMENT OF RICHARD H. HONAKER, NOMINEE TO BE U.S. 

DISTRICT JUDGE FOR THE DISTRICT OF WYOMING 

Mr. Honaker. Thank you, Senator Feinstein, for being here on 
such a busy legislative day to convene this hearing. 

I would like to begin by thanking the late Senator Craig Thomas, 
who was so kind to sponsor my nomination. I want to thank Sen- 
ator Enzi and Senator Barrasso for their warm and generous com- 
ments and for their leadership in advancing my nomination after 
Senator Thomas’ passing. 

I’d also like to thank Senator Allen Simpson, former Senator 
from Wyoming, who couldn’t be here today but who has kindly pro- 
vided me with great counsel and support during the process. And, 
of course. I’d like to thank the President for his nomination. 

It’s my pleasure. Senator, to introduce my family to you. I’d like 
to start by introducing my daughter. Heather and her husband 
Derrick, Heather and Derrick Mercer. Heather serves our country 
in the Foreign Service. Heather worked as a staffer in Senator 
Enzi’s office, and Derrick in Senator Kyi’s office. 

Senator Feinstein. Oh, my goodness. 

Mr. Honaker. And I’d like to introduce my daughter Harmony 
Decosimo and her husband David Decosimo. Harmony’s a third- 
year student at Penn, and David is a Ph.D. candidate at Princeton. 
The two of them, in our big family event of the year, are expecting 
their first child and our first grandchild in June. 

Senator Feinstein. That’s wonderful. 

Mr. Honaker. I’d like to introduce my son Dustin, who is a sen- 
ior at the University of Wyoming, and also works in our oil fields 
out there. 

And the most important person in my life, my wife Shannon, the 
great person in my life. 

Thank you very much. I look forward to your questions. 

[The biographical information follows:] 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

QUESTIONNAIRE FOR JUDICIAL NOMINEES 

PUBLIC 


1. Name : Full name (include any former names used). 

Richard Henderson Honaker 

2. Position : State the position for which you have been nominated. 

United States District Judge for the District of Wyoming 

3- Address : List current office address. If city and state of residence differs from your 
place of employment, please list the city and state where you currently reside. 

Honaker Law Offices, LC Honaker Law Offices, LC 

P.O. Box 366 214 Winston Drive 

Rock Springs, WY 82901 Rock Springs, WY 82902 

4. Birthplace : State date and place of birth. 

1951, Laramie, Wyoming 

5. Marital Status : (include name of spouse, and names of spouse pre-marriage, if 
different). List spouse’s occupation, employer’s name and business address(es). Please, 
also indicate the number of dependent children. 

I am married to Shannon C. Honaker. 

Homemaker. 

Part-time legal assistant, Honaker Law Offices, LC. 

Owner of home-based fashion consulting and clothing business. Classic Chic, LC. 

We have no dependent children. 

6. Education : List in reverse chronological order, listing most recent first, each college, 
law school, or any other institution of higher education attended and indicate for each the 
dates of attendance, whether a degree was received, and the date each degree was 
received. 

University of Wyoming College of Law, 1973 - 1976, J.D., 1976. 

Harvard College, 1969 - 1973, B.A. cum laude, 1973. 
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7. Employment Record : List in reverse chronological order, listing most recent first, all 
governmental agencies, business or professional corporations, companies, firms, or other 
enterprises, partnerships, institutions or organizations, non-profit or otherwise, with 
which you have been affiliated as an officer, director, partner, proprietor, or employee 
since graduation from college, whether or not you received payment for your services. 
Include the name and address of the employer and job title or Job description where 
appropriate. 

Em ployment 
October 2000 to present 
Honaker Law Offices, LC 
P.O. Box 366 
Rock Springs, WY 82902 

This is a solo law practice in which I am the sole member of the LLC. 

July 1991 to October 2000 
Honaker, Hampton & Newman, LC 
P.O. Box 1000 
Rock Springs, WY 82902 

This was a three-lawyer partnership in which 1 was the senior and managing partner. 

Approximately August 1985 to July 1991 

Honaker & Hampton, LC 

P.O. Box 1000 

Rock Springs, WY 82902 

This was a two-lawyer partnership in which 1 was the senior and managing partner. 

Approximately December 1981 to approximately August 1985 

Honaker Law Firm 

P.O. Box 1000 

Rock Springs, WY 82902 

This was a solo practice that I established. 

Approximately April 1979 to December 1981 

State of Wyoming 

State Public Defender 

2001 Capitol Avenue 

Cheyenne, WY 82002 

I was appointed by the Governor of Wyoming and served as State Public Defender I 
served as Assistant Public Defender March-November, 1979. 

June 1976 to April 1979. 

State of Wyoming 
Assistant Attorney General 
123 Capitol Building 
Cheyenne, WY 82002 
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Approximately June 1973 to approximately Jrme 1976. 

Laramie Daily Boomerang 
320 East Grand Avenue 
Laramie, WY 82070 

After graduation from college and during law school, I worked fulltime as a news 
reporter and night editor for this daily newspaper. 

Other afTdiations 
Classic Chic, LC 
453 Quadrant Drive 
Rock Springs, WY 82901 

This is an entity formed by my spouse and I for the operation of her home-based fashion 
consulting and clothing business. 

October 2005 to present. 

Providence Reformed Church 

1001 Ninth Street 

Rock Springs, WY 82901 

This church, that my family and I attend, is a Wyoming non-profit corporation. I have 
been an officer since approximately 1992 and have been treasurer since January 2005. 

The Horse Creek Ranch, a Wyoming LLC 
6106 Yellowstone Road 
Cheyenne, WY 82009 

This is an entity formed by my spouse, mother-in-law, and myself for purposes of 
subdividing and selling rural residential real estate in Laramie County, Wyoming. The 
subdivision is now sold out. 

July 1998 to present. 

Home School Legal Defense Association 
P.O. Box 3000 
Purcellville,.VA 20134 

This is a 501(c)(4) nonprofit corporation for which I serve as a member of the board. 
October 1992 to present. 

Home School Foundation 
P.O. Box 3000 
Purcellville, VA 20134 

This is a 501(c)(3) charitable foundation for which 1 serve as a member of the board. 
Approximately 2000 to present. 

8. Military Service and Draft Status : Identify any service in the U.S. Military, including 
dates of service, branch of service, rank or rate, serial number (if different from social 
security number) and type of discharge received. 

None. 
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9. Honors and Awards : List any scholarships, fellowships, honorary degrees, academic or 
professional honors, honorary society memberships, military awards, and any other 
special recognition for outstanding service or achievement. 

Graduated with honors (cum laude) from Harvard College, in English. 

Awarded the John J. Bugas Scholarship, University of Wyoming College of Law. 

Recognized by Martindale-Hubbell as an AV lawyer for approximately the past 20 years. 

Named to The Best Lawyers in America, 1999 to present. 

Only lawyer in the history of Wyoming to have been elected by my peers to serve as 
president of both the Wyoming State Bar and the Wyoming Trial Lawyers Association. 

10. Bar Associations : List all bar associations or legal or judicial-related committees, 
selection panels or conferences of which you are or have been a member, and give the 
titles and dates of any offices which you have held in such groups. 

Wyoming State Bar; member, 1976 to present; commissioner, 1997-2000; vice president, 
2000-01; president-elect, 2001-02; president, 2002-03. 

American Board of Trial Advocates; member, 1990-present; president of Wyoming 
chapter, 2005-06; member of National Board of Directors, 2006-present. 

Wyoming Trial Lawyers Association; member, 1982-present; board member, 1983-86; 
president, 1986. 

Association of Trial Lawyers of America; member, 1982-present. 

Federalist Society; member, 2002-present. 

American Law Institute; member, 2002-03. 

American Bar Association; member, approximately 2001-05 

Sweetwater County Bar Association; member, 1982-present; president, 1995-96. 

Western States Bar (the 17 western states); delegate, 2000-03. 

Board of Professional Responsibility; member, 2004-present; vice chair, 2006-present. 

Wyoming State Bar Foundation; director, 2001-04; fellow since 2001. 

Select Committee to Review Disciplinary Functions - appointed by Wyoming Supreme 
Court to chair committee to rewrite disciplinary code for lawyers, 2001-02. 
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Board of Visitors, University of Wyoming College of Law; —member, 2002 to present. 

Legislative and Law Reform Committee of Wyoming State Bar; member, 1997-present. 

Civil Pattern Jury Instruction Committee of Wyoming State Bar; member, 1992-98. 

Permanent Rules Advisory Committee - Civil Division; member, 1988- present. 

Uniform District Rules Subcommittee of the Wyoming Supreme Court; member, 1992. 

Computer and Technical Committee of Wyoming State Bar; member, 1998. 

Rules of Criminal Procedure Advisory Subcommittee of the Wyoming Supreme Court; 
member, 1978-82. 

State Judicial Planning Conunittee of the Wyoming Supreme Court; member, 1979-83. 

State Planning Commission on Criminal Administration; member, 1979-81. 

Within the past 10 years, I was appointed by the U.S, District Court to serve on a panel to 
select a U.S. Magistrate for Southwestern Wyoming, but 1 can’t recall tbe date. 

1 1 . Bar and Court Admission : 

a. List the date(s) you were admitted to the bar of any state and any lapses in 
membership. Please explain the reason for any lapse in membership. 

Wyoming, 1976. 

No lapses in membership. 

b. List all courts in which you have been admitted to practice, including dates of 
admission and any lapses in membership. Please explain tbe reason for any lapse 
in membership. Give the same information for administrative bodies that require 
special admission to practice. 

All Wyoming state courts, 1976. 

United States District Court for the District of Wyoming, 1976. 

United States Court of Appeals for the Tenth Circuit, 1977. 

Supreme Court of the United States, 1989. 

No lapses in any memberships. 


5 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00231 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



222 


12. Memberships : 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 10 or 1 1 to which 
you belong, or to which you have belonged, or in which you have significantly 
participated, since graduation from law school. Provide dates of membership or 
participation, and indicate any office you held. Include clubs, working groups, 
advisory or editorial boards, panels, committees, conferences, or publications. 

University of Wyoming Alumni Association; life member. 

Harvard Varsity Club; member since 1971. 

Sweetwater County Republican Party; precinct committeeman since 1996. 
Wyoming Republican Party; delegate to state conventions, most recently 2006. 
University of Wyoming Cowboy Joe Booster Club; member since 1 998. 
University of Wyoming Foundation and President’s Society; member since 1991. 
Rotary Club International; member since 2006. 

National Rifle Association; life member. 

b. The American Bar Association's Commentary to its Code of Judicial Conduct 
states that it is inappropriate for a judge to hold membership in any organization 
that invidiously discriminates on the basis of race, sex, or religion. Please 
indicate whether any of these organizations listed in response to 12a above 
currently discriminate or formerly discriminated on the basis of race, sex, or 
religion - either through formal membership requirements or the practical 
implementation of membership policies. If so, describe any action you have taken 
to change these policies and practices. 

No. 

13. Published Writings and Public Statements : 

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, 
editorial pieces, or other published material you have written or edited, including 
material published only on the Internet. Please supply four (4) copies of all 
published material to the Committee. 

Wyoming Trial Handbook . Lawyers Cooperative Publishing, 1995, 

chapter author for two chapters: “Eyewitness Identification” and 
“Mistrial.” 
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Series of six president’s columns published in Wyoming Lawyer, 2002-03. 

Guest editorial, “Law Day, 1997.” 

b. Please supply four (4) copies of any reports, memoranda or policy statements you 
prepared or contributed in the preparation of on behalf of any bar association, 
committee, conference, or organization of which you were or are a member. If 
you do not have a copy of a report, memorandum or policy statement, please give 
the name and address of the organization that issued it, the date of the document, 
and a summary of its subject matter. 

September 2003 President’s report to Wyoming State Bar Annual Meeting, 
published in the Wyoming Law Review. 

2002 Chairman’s report to Wyoming Board of Bar Commissioners from Select 
Committee to Review Disciplinary Functions. 

c. Please supply four (4) copies of any testimony, official statements or other 
communications relating, in whole or in part, to matters of public policy or legal 
interpretation, that you have issued or provided or that others presented on your 
behalf to public bodies or public officials. 

None. 

d. Please supply four (4) copies, transcripts or tape recordings of all speeches or 
talks delivered by you, including commencement speeches, remarks, lectures, 
panel discussions, conferences, political speeches, and question-and-answer 
sessions. Please include the date and place where they were delivered, and 
readily available press reports about the speech or talk. If you do not have a copy 
of the speech or a transcript or tape recording of your remarks, please give the 
name and address of the group before whom the speech was given, the date of the 
speech, and a summary of its subject matter. If you did not speak from a prepared 
text, please fiimish a copy of any outline or notes from which you spoke. 

Speech to Leadership Wyoming Class of 2005. 

Three speeches given to the 2005 Wyoming state home school convention. 
“History”, “Leadership” and “Liberty and Law” 

Remarks upon the 25'*’ anniversary of the Wyoming Public Defender Program 

Speech to Sweetwater County Republican Women’s Club, September 8, 2004. 
Remarks to the Wyoming State Bar’s Judicial Luncheon, September 2003. 

Toast to Governor and First Lady and Past Presidents of the Wyoming State 
Bar, September 2003. 
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Remarks at robing ceremony for Judge Timothy C. Day, September 2003. 

Speech to Kemmerer, Wyoming Rotary Club on “tort reform,” March 12, 2003. 

Speech to Rock Springs, Wyoming Rotary Club on “tort reform,” March 11, 

2003. 

Introduction of U.S. Senator Mike Enzi, March 2002. 

Speech to 2001 convention of Wyoming Emergency Responders. 

Legislative campaign speech, summer 1994. 

Speech to Wyoming chapter of the Christian Legal Society, September 17, 

1992. 

Dining my three terms of service from 1987-93, 1 made many floor speeches in 
the Wyoming House of Representatives on many issues. I have retained no 
copies, and, at the time I served, floor speeches were not recorded or journaled by 
the Wyoming House. The only record of any speeches would be newspaper 
reports on them. 

e. Please list all interviews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these interviews where 
they are available to you. 

I was interviewed from time to time by news media when I was a state legislator 
from, but I do not have copies of any interviews. The only record of any 
interviews would be newspaper reports on them. 

14. Judicial Office : State (chronologically) any judicial offices you have held, whether 
such position was elected or appointed, and a description of the jurisdiction of each such 
court. 

None; I have served as a mediator, but not as a judge. 

15. Citations : If you are or have been a judge, please provide: 

a. citations for all opinions you have written (including concurrences and dissents); 

b. a list of cases in which certiorari has been requested or granted; 

c. a short summary of and citations for all appellate opinions or orders where your 
decisions were reversed or where your judgment was affirmed with significant 
criticism of your substantive or procedural rulings; 
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d. a list of and copies of any of your unpublished opinions that were reversed on 
appeal or where your judgment was affirmed with significant criticism of your 
substantive or procedural rulings; 

e. a description of the number and percentage of your decisions in which you issued 
an unpublished opinion and the manner in which those impublished opinions are 
filed and/or stored; and 

f citations to all cases in which you were a panel member in which you did not 
issue an opinion. 

I have not served as a judge. 

1 6. Recusal; If you are or have been a judge, please provide a list of any cases, motions or 
matters that have come before you in which a litigant or party has requested that you 
recuse yourself due to an asserted conflict of interest, or for any other apparent reason, or 
in which you recused yourself sua sponte. (If your court employs an "automatic" recusal 
system by which you may be recused without your knowledge, please inelude a general 
description of that system.) Please identify each such case, and for each provide the 
following information: 

a. whether your recusal was requested by a motion or other suggestion by a litigant 
or a party to the proceeding or by any other person or interested party; or if you 
recused yourself sua sponte; 

b. a brief description of the asserted conflict of interest or other ground for recusal; 

c. the procedure you followed in determining whether or not to recuse yourself; 

d. your reason for recusing or declining to recuse yourself, ineluding any action 
taken to remove the real, apparent or asserted eonflict of interest or to cure any 
other ground for recusal. 

I have not served as a judge. 

17. Public Oflice. Political Activities and Affiliations : 

a. List chronologically any public offices you have held, other than judicial offices, 
including the terms of service and whether such positions were elected or 
appointed. If appointed, please include the name of the individual who appointed 
you. Also, state chronologically any unsuccessful candidacies you have had for 
elective office or unsuccessful nominations for appointed office. 

Member, Wyoming House of Representatives, 1987-1993 (elected for three two- 
year terms.) Served on House Judieiary Committee; House Corporations, 
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Elections, and Political Subdivisions Committee, and House Rules Committee. 

Wyoming Governor Ed Herschler appointed me Assistant Attorney General for 
the State of Wyoming in 1976, and appointed me as Wyoming State Public 
Defender in 1979. 

Unsuccessful candidate for election to Wyoming House of Representatives in 
1994. 

Elected as Republican precinct committeeman, 1996-present 

b. List all memberships and offices held in and services rendered, whether 

compensated or not, to any political party or election committee. If you have ever 
held a position or played a role in a political campaign, please Identify the 
particulars of the campaign, including the candidate, dates of the campaign, your 
title and responsibilities. 

My spouse and I co-chaired U.S. Senator Mike Enzi’s successful 1996 and 2002 
campaigns in Sweetwater County, Wyoming. 

My spouse and I co-chaired U.S. Senator Craig Thomas’ successful 2006 
campaign in Sweetwater County, Wyoming. 

My spouse and I co-chaired Republican gubernatorial candidate Ray Hunkins’ 
unsuccessful 2006 campaign in Sweetwater County, Wyoming. 

18. Legal Career; Please answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation 
from law school including: 

i. whether you served as clerk to a judge, and if so, the name of the judge, 
the coiuf and the dates of the period you were a clerk; 

I did not serve as a clerk to a judge. 

ii. whether you practiced alone, and if so, the addresses and dates; 

I practiced alone from approximately December 1981 to approximately 
August 1985 in Rock Springs, Wyoming, and again from October 2000 to 
the present, also in Rock Springs, Wyoming. 

iii. the dates, names and addresses of law firms or offices, companies or 
governmental agencies with which you have been affiliated, and the 
nature of your affiliation with each. 
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Honaker Law Offices, LC 

P.O. Box 366 

Rock Springs, WY 82902 

This is a solo law practice in which I am the sole member of the LLC. 
October 2000 to present. 

Honaker, Hampton & Newman, LC 

P.O. Box 1000 

Rock Springs, WY 82902 

This was a three-lawyer partnership in which I was the senior and 
managing partner from July 1991 to October 2000. 

Honaker & Hampton, LC 

P.O. Box 1804 

Rock Springs, WY 82902 

This was a two-lawyer partnership in which I was the senior and managing 
partner from approximately August 1985 to July 1991. 

Honaker Law Firm 

P.O. Box 1804 

Rock Springs, WY 82902 

This was a solo practice that I established in approximately December 
1981, and converted into a partnership in approximately August 1985. 

State of Wyoming 
State Public Defender 
2001 Capitol Avenue 
Cheyenne, WY 82002 

I was appointed by the Governor of Wyoming and served as State Public 
Defender from approximately November 1979 to December 1981. I 
served as Assistant Public Defender from March - November 1979. 

State of Wyoming 
Assistant Attorney General 
123 Capitol Building 
Cheyenne, WY 82002 

I was appointed by the Governor of Wyoming and served as Assistant 
Attorney General from approximately June 1976 to April 1979. 

b. Describe: 

i. The general character of your law practice and indicate by date when its 
character has changed over the years. 

From 1976 to 198 1 1 served as a prosecutor and public defender, focusing 
on criminal cases. I handled a great deal of criminal litigation until 1992, 
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when my criminal law practice topered off. My current practice focuses 
on civil litigation all over Wyoming, with about 40 percent of my 
litigation cases in the federal courts and about 60 percent in the state 
courts. With the advent of alternative dispute resolution, I resolve many 
cases through mediation every year. In addition, I have briefed and argued 
more than 50 appeals in the Wyoming Supreme Court and the United 
States Court of Appeals for the Tenth Circuit. 

ii. Your typical clients and the areas, if any, in which you have specialized. 

I typically represent individuals, and ordinarily they are plaintiffs in civil 
litigation. I represent large corporate defendants from time to time, 
including Questar Pipeline Company, Caterpillar Tractor Co., and 
Anadarko Petroleum, and I have represented large insurers, including St. 
Paul and Ziuich. I also represent a large number of physicians and medical 
groups, as well as small businesses in Southwestern Wyoming. I represent 
&e Rock Springs Firefighters Union and the Rock Springs Police 
Protective Association. 

The heart of my practice is representing individuals who have been injured 
or killed because of defective products, negligent truck drivers, or 
negligence in the oil field or mines. I believe I have handled more 
wrongful death cases than any other Wyoming lawyer - 87 at last count - 
and have developed special expertise in the nuances of wrongful death law 
in Wyoming. 

c. Describe the percentage of your practice that has been in litigation and whether 
you appeared in court frequently, occasionally, or not at all. If the frequency of 
your appearances in court varied, describe such variance, providing dates. 

i. Indicate the percentage of your practice in: 

1. federal courts: 40% 

2. state courts of record: 60% 

3. other courts. 

ii. Indicate the percentage of your practice in: 

1. civil proceedings: 80% 

2. criminal proceedings. 20% 

d. State the number of cases in courts of record you tried to verdict or judgment 
(rather than settled), indicating whether you were sole coimsel, chief counsel, or 
associate counsel. 

I would estimate between 25 and 35 cases in which I was chief or sole counsel, 
and perhaps about five as a second chair. 
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t. What percentage of these trials were: 

1. jury; 90% 

2. non-jury: 10% 

e. Describe your practice, if any, before the Supreme Court of the United States. 
Please supply four (4) copies of any briefs, amicus or otherwise, and, if 
applicable, any oral argument transcripts before the Supreme Court in connection 
with your practice. 

I am a member of the Bar of the Supreme Court, but I have not actually briefed or 
argued a case in the Supreme Court. 

19. Litigation : Describe the ten (10) most significant litigated matters which you personally 
handled. Give the citations, if the cases were reported, and the docket number and date 
if unreported. Give a capsule summary of the substance of each case. Identify the party 
or parties whom you represented; describe in detail the nature of your participation in the 
litigation and the final disposition of the case. Also state as to each case: 

a. the date of representation; 

b. the name of the court and the name of the judge or judges before whom the case 
was litigated; and 

c. the individual name, addresses, and telephone numbers of co-counsel and of 
principal counsel for each of the other parties. 

1. State V. Selig . 

I represented the defendant, Ronald Selig, in a capital case in 1979-80 in 
which he was charged with murdering three hunters in the Big Horn Mountains of 
Wyoming. I was chief counsel. The defense was self-defense. The case was 
tried for two weeks in the state district court in Cody, Wyoming, before Judge 
John T. Dixon (now deceased) and a jury, but ended in a hung jury. The case was 
retried in the state district court in Jackson, Wyoming, before Judge Robert B. 
Ranck (now retired, but reachable at (307) 733-2574) and a jury, which acquitted 
the defendant. I mention this case because it was one of the most notorious 
murder cases in the history of Wyoming. My co-counsel was John V. Lake, 500 
South Gillette Avenue, Suite 1 12, Gillette, WY 82716. The adverse counsel was 
the Big Horn County & Prosecuting Attorney, Nancy J. Guthrie, who is now the 
state district court judge in Jackson, Wyoming, Teton County Courthouse, P.O. 
Box 1036, Jackson, WY 83001,(307)733-1461. A bill of exceptions taken to 
the Wyoming Supreme Court by the State is reported as State v. Selis . 635 P.2d 
786 (Wyo. 1981). 

2. State v. Daniel . 

I represented the defendant, Alvah Daniel, in a first degree murder case in 
1981-82, in which he was charged with murdering a prominent woman in Rock 
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Springs, Wyoming. I was chief counsel. The defense was accident, the defendant 
claiming he accidentally stabbed the decedent with a pen knife after she sprayed 
him with mace. The case was tried for two weeks in the state district court in 
Green River, Wyoming, before Judge John D. Troughton (now retired, but 
reachable at (307) 789-6174), and the defendant was convicted of involuntary 
manslaughter. The remarkable thing about this case was the admission into 
evidence of a stipulated polygraph test, and a clash of testimony between the two 
foremost polygraph experts in the world at that time - Dr. David Raskin and Dr. 
David T. Lykken. This is also a case in which the defendant subsequently went 
on the “Geraldo Rivera Show” and confessed to having premeditated a niurder. 
My co-counsel was W. Keith Goody, P.O. Box 3690, Alpine, WY 83128, (307) 
733-4446. The adverse counsel was the Sweetwater County & Prosecuting 
Attorney, Jere A. Ryckman, who is now the state district court judge in Green 
River, Wyoming, P.O. Box 1210, Green River, WY 82935-1210, (307) 872- 
6344, and his deputy, Robert J. Reese, Attorney at Law, P.O. Box 157, Green 
River, WY 82935-0157,(307)875-5175. The appeal of the conviction to the 
Wyoming Supreme Court is reported as Daniel v. Slate . 644 P.2d 172 (Wyo. 
1982). 


3. Fanning v. Fanning . 

This was a Iitigate"3 divorce case in which, on appeal to the Wyoming 
Supreme Court, I was successful in establishing as the black letter law of 
Wyoming the principle that, for purposes of an award of child custody, a father 
must be given equal consideration with the mother. In other words, the “maternal 
preference rule” was abrogated. The case is reported as Fannins v. Fannim . Ill 
P.2d 346 (Wyo. 1986). The trial judge was Kenneth G. Hamm (now deceased), 
and adverse counsel was Jere A. Ryckman, who is now the state district court 
judge in Green River, Wyoming, P.O. Box 1210, Green River, WY 82935-1210, 
(307) 872-6344. 


4. Jones v. Chevron . 

This case established the fi'equently cited black letter law of Wyoming 
concerning the duty of care that an owner of premises owes to the employee of an 
independent contractor. The principle is significant because of Wyoming’s 
mineral-based economy in which the rule of law frequently must be applied to oil 
field, pipeline, and mining accidents. The case is reported as Jones v. Chevron. 
U.S.A.. Inc. . 718 P.2d 890 (Wyo. 1986). The judge was State District Judge 
Kenneth G. Hamm (now deceased). Adverse counsel was Richard R. Bostwick, 
who now is retired and in his late 80’s. He still lists an office address as Murane 
& Bostwick, LLC, 201 North Wolcott Street, Casper, WY 82601, (307) 234- 
9345. An additional adverse counsel was Mark W. Gifford, P.O. Box 2508, 
Casper, WY 82602-2508, (307) 265-3265. 


14 


VerDate Nov 24 2008 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 


Frm 00240 Fmt6601 


Sfmt 6601 


S:\GPO\HEARINGS\47450.TXT SJUD1 


PsN:CMORC 



231 


VerDate Nov 24 2008 


5. McLaughlin v. Michelin Tire Coro.. Caterpillar Tractor Co., and Fletcher 
Enterprises . 

This was the first case in which I obtained a recovery of more than $1 
million for a client. The case was settled following an appeal of a summary 
judgment to the Wyoming Supreme Court in which the principle was established 
for Wyoming that the failure to warn, in and of itself, can be deemed a product 
defect. I worked on this case for seven years. The case is reported as McLauehlin 
V. Michelin Tire Cory. . 778 P.2d 59 (Wyo. 1 989). The trial judge was State 
District Judge Kenneth G. Hamm (now deceased). Michelin actually was 
dismissed fi-om the case without paying any money. Their counsel was Peter K. 
Michael, P.O. Box 1707, Cheyenne, WY 82003-1707, and Nicholas G. 
Kalokathis, now a state district court judge in Cheyenne, 309 West 20'’’ Street, 
Suite 3300, Cheyenne, WY 82001,(307)633-4290. Counsel for Fletcher 
Enterprises, which paid most of the settlement, is now deceased. Fletcher was 
represented late in the case by Richard E. Day of Williams, Porter, Day & 

Neville, P.O. Box 10700, Casper, WY 82602, (307) 265-0700. Counsel for 
Caterpillar Tractor Co. was Paul Kapp of Sundahl, Powers, Kapp & Martin, P.O. 
Box 328, Cheyenne, WY 82003-0328, (307) 632-6421. Interestingly, I was later 
retained by Caterpillar to defend a case on their behalf 

6. State V. West . 

This is a case in which I was appointed in 1986 by State District Judge 
Kenneth G. Hamm (now deceased) to serve as Special Prosecutor in a high profile 
fraud case against the sitting mayor of Rock Springs, Wyoming, who was C. 

Keith West. Mayor West owned a company called Desert Oil Company, and was 
involved in overcharging customers (large oil companies, including Chevron). An 
additional special prosecutor was Robert J. Pickett, a Rock Springs attorney who 
was later disbarred over an umelated matter. It was our task to review over 80 
boxes of documents and to construct an indictment of, as I recall, about 235 
counts. The problem with the case was that the amount of money involved in each 
count was less than $1,000, making the counts misdemeanors, and State District 
Judge Leonard McEwan (now retired and in his late 80’s) ruled that the counts 
could not be aggregated into a felony. At that point the case was plea bargained. 
The defendant was ordered to pay fines and restitution, but was not incarcerated. 

It was during the prosecution of this case that I had a bullet pass through my 
living room window early one morning. The case can be found as State of 
Wvomine v. C. Keith IVest . CR-86-75, TTiird Judicial District, Sweetwater County, 
Wyoming. Judgment and sentence was entered April 13, 1987. 

7. Wolf V. Rail Link . 

Part of the significance of this case is that it resulted in the largest 
voluntary F.E.L.A. settlement in the history of the United States, $8,625 million. 
Dominic Wolf was a 20-year old Hispanic boy who was sent, inexperienced and 
untrained, into ultra-hazardous work for a small spur railroad company called Rail 
Link, Inc., that operated trains transporting soda ash from a processing facility to 
the Union Pacific main line in Southwestern Wyoming. Dominic lost both legs 
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when he was run over by a train operated by an incompetent and intoxicated 
engineer. The case was investigated by the United States Mine Safety and Health 
Administration, and resulted in federal indictments against Rail Link officials 
who falsified Wolfs training records. I was involved in working with the U.S. 
Attorney’s office and in preparing witnesses, including my client, to testify before 
a federal grand jury. Before culminating in settlement, the case was contentiously 
litigated, and then mediated in St. Louis, then in Chicago, then in Denver, and 
finally in Cheyenne before U.S. Magistrate Judge William C. Beaman. The 
federal trial judge was U.S. District Judge Clarence A. Brimmer. My co-counsel 
was John P. Kujawski, 1331 Park Plaza Drive, Suite 2, O’Fallon, IL 62269-1764, 
(618) 622-3600. The primary cite to the case is Wolf v. Rail Link Inc., et al . U.S. 
District Court, District of Wyoming, 98-CV-1044B. A bad faith case against one 
of the insurers flowed out of the primary case, cited as Wolf and General Star 
Indemnity Company v. Rail Link. Inc, and Reliance Insurance Company , U.S. 
District Court, District of Wyoming, 99-CV-040B. That case was settled while 
on appeal to the U.S. Court of Appeals for the Tenth Circuit, Nos. 00-8020 and 
00-8021 . There were a number of defense counsel in the case, including Scott L. 
Carey, Bates & Carey, 191 North Wacker, Suite 2400, Chicago, IL 60606, (312) 
762-3140, for General Star; Michael J. Sullivan and Jeffrey C. Brinkerhoff of 
Brown, Drew & Massey, 159 North Wolcott Street, Suite 200, Casper, WY 
82601, Mr. Sullivan - (307) 232-0222, Mr. Brinkerhoff- (307) 234-1000, for 
Rail Link, Inc.; Thomas A. Nicholas III, Hirst & Applegate, P.O. Box 1083, 
Cheyenne, WY 82003-1083, (307) 632-0541, for Reliance. 

Mr. Kujawski and I co-counseled a second case against Rail Link, Inc. in 2004 
that resulted in a substantial recovery on behalf of the family of a man who was 
killed in the same rail yard where Dominic Wolf lost his legs. That case is cited 
as Rideeway v. Rail Link. Inc .. Third Judicial District, Sweetwater County, 
Wyoming, No. C-04-140-R. Mr. Brinkerhoff defended Rail Link in this case. A 
probate aspect of the case was tried before State District Court Judge Nena James 
in 2005, cited as In the Matter of the Estate of Jerry L. Rideeway . Probate No. 03- 
11-J. 


Rail Link no longer does business in Southwestern Wyoming. 

8. Kenvon. et al. v. Diamond Surface, et al . 

I represented the families of three men who were killed in a pipeline 
explosion, and a woman who was badly burned in the explosion, that occurred 
near Interstate 80 in Wyoming. The case is cited as Kenvon. Hopkins and 
Cleveland v. Diamond Surface. Inc.. Western Gas Resources, Inc., and the State 
ofWvomine . Third Judicial District, Sweetwater County, Wyoming, Nos. C-96- 
228, C-96-229, and C-96-230. The judge was State District Judge Jere A. 
Ryckman. My co-counsel was Kerry N. Jardine of Burg, Simpson, Eldredge, 
Hersh & Jardine, 40 Inverness Drive East, Englewood, CO 80112, (303) 792- 
5595. Adverse counsel included Paul K. Knight, for Diamond Surface, a Jackson, 
Wyoming attorney now suspended from the practice of law, and Joe M. Teig, for 
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Western Gas, of Holland & Hart, LLP, 25 South Willow Street Suite 200, P.O. 

Box 68, Jackson, WY 83001-0068, (307) 739-9741. As president of the 
Wyoming State Bar, I later appointed Mr. Teig, confirmed by the Wyoming 
Supreme Court, to serve as chair of the Board of Professional Responsibility. 
Representing the State of Wyoming was Gregory C. Dyekman of Dray, Thomson 
& Dyekman, P.C., 204 East 22"'' Street, Cheyenne, WY 82001-3799, (307) 634- 
8891. Mr. Dyekman later chaired the state bar convention for me. The State of 
Wyoming was dismissed from the case, and the appeal of that dismissal is 
reported as Diamond Surface, Inc, v. Cleveland . 963 P.2d 996 (Wyo. 1998). The 
case against Diamond Surface and Western Gas was intensely litigated, and was 
finally settled in mediation. I believe the case has resulted in safer procedures for 
monitoring highway construction projects near pipelines and utilities in 
Wyoming. 

9. Wright V. Pacificorp . 

This was a federal court case in which I represented Larry Wright, an 
Auburn-educated engineer and high level management employee of Pacificorp, 
which operated the Bridger Coal Company in Southwestern Wyoming. Wright’s 
employment had been terminated, and the lawsuit sounded in breach of contract, 
age discrimination, and bad faith. Discovery was voluminous, and many 
depositions were taken in Portland, Oregon, Salt Lake City, Utah, and in 
Wyoming, The case was settled in an all-night federal court mediation shortly 
before trial. The mediator was U.S. Magistrate Judge William C. Beaman. The 
trial judge was U.S. District Judge Clarence A. Brimmer. Adverse counsel were 
Stanley K. Hathaway, the former Governor of Wyoming who is now deceased, 
and his partner, Brent R Kunz of Hathaway & Kunz, PC, 2515 Warren Avenue, 
Suite 500, P.O. Box 1208, Cheyenne, WY 82003-1208, (307) 634-7723, and also 
Pacific Minerals corporate counsel from Portland. Shortly after this ease was 
settled. Pacific Minerals replaced the manager who fired Larry Wright, and 
Bridger Coal Company has been a model of good employer-employee relations 
ever since. The case is cited as Wrieht v. Pacificorp, et al ., U.S. District Court, 
District of Wyoming, 96-CV-020B. 

10. Moncecchi v. Nissan North America . 

This was a federal court case in which I represented Johannah Moncecchi, 
a 19-year old University of Wyoming student who was catastrophically injured 
when the passenger door of a 1999 Nissan Pathfinder came unlatched during a 
rollover collision, and she was partially ejected from the vehicle. This was a 
complex liability case in which substantial work was done in the area of accident 
reconstruction, biomechanical engineering, computer animation, restraint system 
analysis, and door system analysis. Following extensive depositions of fact and 
expert witnesses, the case was settled at a mediation in Denver during the summer 
of 2006. The trial judge was U.S. District Judge Alan B. Johnson. My co-counsel 
was Terry W. Mackey, Moriarity, Badaruddin & Booke, LLC, 314 East 2U' 
Street, Cheyenne, WY 82001,(307)635-7517. Adverse counsel were Paul Kapp 
of Sundahl, Powers, Kapp & Martin, P.O. Box 328, Cheyenne, WY 82003-0328, 


17 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00243 Fmt 6601 Sfmt 6i 


S:\GPO\HEARINGS\47450.TXT SJUD1 


PsN: CMORC 



234 


VerDate Nov 24 2008 


(307) 632-642 1 , and Kim Schmidt and Mary Novacheck of Bowman & Brooke, 
LLP, 150 South Fifth Street, Suite 2600, Minneapolis, MN 55402, (612) 672- 
3200. The case is cited as Moncecchi v. Nissan North America. Inc .. U.S. District 
Court, District of Wyoming, No. 05-CV-304J. 


20. Legal Activities : Describe the most significant legal activities you have pursued, 

including significant litigation which did not progress to trial or legal matters that did not 
involve litigation. Describe fully the nature of your participation in these activities. 
Please list any client(s) or organization(s) for whom you performed lobbying activities 
and describe the lobbying activities you performed on behalf of such client(s) or 
organizations(s). (Note: As to any facts requested in this question, please omit any 
information protected by the attorney-client privilege.) 

Serving on the House Judiciary Coimnittee of the Wyoming House, for me, was a very 
special act of public service as a lawyer. We were charged with writing the laws that 
citizens would live by and that lawyers would practice by, and that gives you a very 
great sense of responsibility. The condition of bills arriving at committee was often 
appalling. The non-lawyer members of the committee - and in Wyoming there are very 
few lawyers in a legislature largely made up of ranchers and farmers - relied heavily 
upon the lawyers to craft language that would effectuate the committee’s intent. While 
floor speeches receive a lot of public attention, the real lawyer’s work occurs in 
amending bills in committee and thereby seeking consensus. I had a reputation in the 
House Judiciary Committee for being extremely precise in the crafting of language, but 
in the crafting of language upon which fellow legislators could agree. My precision in 
writing serves me well in the crafting of clear and concise jury instructions, and I served 
for six years on the committee that drafts Wyoming’s Civil Pattern Jury Instructions for 
the Supreme Court. 

Leading a state bar association, which I did in 2002-03, was one of the most significant 
activities I pursued as a lawyer. My focus was on ethics, civility, and professionalism, 
and lifting the public image of the legal profession. My columns reflect the themes that I 
spread around the state, and my report for that year summarizes a series of major 
accomplishments. One year is a very short period of time. To accomplish major things 
requires a great deal of pre-planning, followed by energetic and efficient leadership. 
Within the same year we completed, under my leadership, a complete revision of 
Wyoming’s disciplinary code for lawyers. Serving presently as vice-chair of the Board 
of Professional Responsibility, I can testify that the new disciplinary code is fair to both 
complainants and to lawyers, and is working exceptionally well. I believe our code 
provides a good model for other states. 

Despite having served in a state legislature, I have not engaged in any lobbying activities 
except for appearing before the House Judiciary Committee on one occasion in 2003 on 
behalf of the Wyoming State Bar. 
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21- Teaching : What courses have you taught? For each course, state the title, the institution 
at which you taught the course, the years in which you taught the course, and describe 
briefly the subject matter of the course and the major topics taught. If you have a 
syllabus of each course, please provide four (4) copies to the committee. 

1 currently teach Business Law I at Western Wyoming Community College. I have 
taught this course in 2005-06 and 2006-07. I do it as a pro bono activity, donating my 
salary to the Western Wyoming Community College Foundation. 

1 taught the law of arrest and the law of search and seizure to law enforcement officers at 
the Wyoming Law Enforcement Academy, from 1976 to 1978. Any syllabus or notes 
for those courses no longer exist. 

I have taught trial practice at the Western Trial Advocacy Institute, at the University of 
Wyoming College of Law, during the summer session in 1 993. There is no syllabus or 
notes for that summer teaching experience. 

22. Deferred Income/ Future Benefits : List the sources, amounts and dates of all 
anticipated receipts from deferred income arrangements, stock, options, uncompleted 
contracts and other future benefits which you expect to derive from previous business 
relationships, professional services, firm memberships, former employers, clients or 
customers. Please describe the arrangements you have made to be compensated in the 
future for any financial or business interest. 

At present, I have no arrangements to be compensated in the future for any financial or 
business interest. Should I be confirmed and appointed as a United States District Judge, 
I will make arrangements to transfer my cases to other counsel for completion. While 1 
anticipate 1 would be reimbursed for expenses I have advanced and would be 
compensated for the reasonable value of the legal services I have done on those cases, I 
will seek ethical advice concerning that. I will do whatever is ethical and proper. 

23. Outside Commitments During Court Service : Do you have any plans, commitments, 
or agreements to pursue outside employment, with or without compensation, during your 
service with the court? If so, explain. 

No. 

24. Sources of Income : List sources and amounts of all income received during the 
calendar year preceding your nomination and for the current calendar year, including all 
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other 
items exceeding $500 or more (If you prefer to do so, copies of the financial disclosure 
report, required by the Ethics in Government Act of 1978, may be substituted here.) 

See attached Financial Disclosure Report 
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25. Statement of Net Worth : Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

See attached Net Worth Statement 

26. Potential Conflicts of Interest : 

a. Identify the parties, categories of litigation, and financial arrangements that are 
likely to present potential conflicts-of-interest during your initial service in the 
position to which you have been nominated. Explain how you would address any 
such conflict if it were to arise. 

I am committed to carefully reviewing each party and matter with regard to the 
issue of conflict of interest or appearance of conflict of interest. At this time, 
there is only one situation that comes to mind. My brother-in-law, Michael D. 
Newman, is a practicing attorney in Rock Springs, Wyoming who occasionally 
appears in our federal courts. Mr. Newman also is a former partner. 

b. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. 

I am committed to resolving any potential conflict of interest by specifically 
identifying my concern, by considering any concern of others that may be brought 
to my attention, and by applying appropriate rules and principles of judicial ethics 
to the situation. In all cases, I will adhere to the Code of Conduct for United 
States Judges, and all relevant statutes, policies and procedures. 

27. Pro Bono Work : An ethical consideration under Canon 2 of the American Bar 
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged.” Describe what you have done to fulfill these 
responsibilities, listing specific instances and the amount of time devoted to each. 

I have not logged pro bono work, but 1 do quite a bit of it. Most typical instances are 
doing wills and powers of attorney for senior citizens, providing informal advice to 
individuals on how they can best resolve their own insurance claims, providing informal 
advice on landlord-tenant problems, assisting people in filling out pro se divorce or child 
custody forms, helping people prepare small claims documents, and on some occasions 
drawing up simple pro se complaints for them. 

28. Selection Process : 

a. Please describe your experience in the entire judicial selection process, from 
beginning to end (including the circumstances which led to your nomination and 
the interviews in which you participated). Is there a selection commission in your 
jurisdiction to recommend candidates for nomination to the federal courts? If so. 
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please include that process in your description, as well as whether the commission 
recommended your nomination. List the dates of all interviews or 
communications you had with the White House staff or the Justice Department 
regarding this nomination. Please do not include any contacts with Federal 
Bureau of Investigation personnel concerning your nomination. 

United States District Judge Clarence A. Brimmer announced September 27, 2006 
that he was taking senior status. Shortly after Judge Brimmer’s annoimcement. 
Senator Thomas appointed a selection committee of lawyers to screen qualified 
candidates. I was interviewed by the selection committee in Cheyenne, 

Wyoming on December 7, 2006. The following day I was notified that I was one 
of the three persons chosen by the selection committee to be recommended to 
Senator Thomas. I was subsequently notified that Senator Thomas had sent my 
name, along with two others, to the White House for its consideration. 

I was interviewed at the White House on January 22, 2007, and was subsequently 
notified that the White House wished to move forward with a possible 
nomination, and that counsel from the Department of Justice would be in contact 
with me. I have been in contact with counsel from the Department of Justice 
regarding the nomination paperwork. My nomination was submitted to the Senate 
on March 1 9, 2007. 

b. Has anyone involved in the process of selecting you as a judicial nominee 

discussed with you any currently pending or specific case, legal issue or question 
in a manner that could reasonably be interpreted as seeking any express or 
implied assurances concerning your position on such case, issue, or question? If 
so, please explain fully. 

Absolutely not. 
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VerDate Nov 24 2008 


AOW 
Rev. 1/2006 


FINANCIAL DISCLOSURE REPORT 
NOMINATION FILING 


Report Requvrtd ty the EOtics 
in GovemmatlAct of 1978 
(5 U.S.C.app. §§101-111) 


1. Penoa Repordeg (Iwt Dime, flrst, middle iaitii]) 

Hooakcr, Richard H 

2. OMTt or OrganlzatiDO 

U.S. C^bict Court, Wyoming 

3. Date of Report 

03/20/2007 

4. Title (Article lU judges iadicate active «r seoier status; 
foagistrate judges indicate full- or part-time) 

U S. Distnct Judge Nomioee 

5a. Report Type (check appropriate type) 

^ NomiRobon, DslBt>3/19/2007 

Q Initial Annua! Q Fioa! 

4. Reporting Period 

01/01/2006 

to 

03/20/2007 

5b. Q Amended Rqwn 

7. Cbanben or Office Addreu 

PO. Box 366 

Rock Springs, WY 82901 

8. Oo tbe btab of Iba Informatien eoataloed ia tbll Report and any 
modiflcatloBf pertaining ibereto, it it, b my oploion, In campliaDce 

With applkebie tem and rtguUUona. 


IMPOR TANT NOTES: The uistruetioiu accompanying this form must be followed. Complete all parts, 
cheeking the NOSE box for each part where you have no reportable information. Sign on last page. 


I. POSITIONS. (Reporting itidhlduid enfy; tee pp. 9-13 ifatrucSona.) 
I 1 NONE (No reportable positions.) 


POSITION NAME OF ORGANIZATIONZENTITY 

1 . Member, LLC Honaker Law OfTiccs, LC 


2. Dustee 

Trust 1 

3. Natiooa! Board Member 

AmericaD Bonid of Trial Advocates 

4. Board Member 

Home School Legal Defense Association 

5. Board Member 

Home School Foundation 

6. Member, LLC 

- Classic Chic, LC 

7. Member, LLC 

The Home Creek Ranch, a Wyoming LLC 


n. AGREEMENTS. (Reporting ittdiindeel only: tee pp. t^lfafinstruetionj) 

|X I NONE (No reportable agreements.) 

DATE PARTIES AND TERMS 

1. 

2 . 
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FINANCIAL DISCLOSURE REPORT 

Nene at Pence Reporting 

Dlls of Report 

Page 2 of 10 

Honaker, ]Uchard B 

03/20/2007 


in« NON-INVESXMENX INCOME. (ReportittsmiivUaaIanJjp«iia*:feepp,l7-2io/ita1nieliant.) 
A. Filer’s Non-Investment Income 

I I NONE (No reportable non-investment income.) 


DATE SOURCE AND TYPE * INCOME 

(yours, not spouse's) 


1.2005 

Honaker Law Oftices, LC, Legal Fees 

S 747,967 

2.2006 

Honaker Law Offices, LC. Legal Fees 

J 352,543 

3,2006 

Home School Legal Defense Association, Directors' Pees 

$3,000 

4. 2006 

Wesf^ Wyoming Community College — Teaching 

$1,611 

5.2007 

Honaker Law Offices, LC. Legal Fees 

$ 162,619 

6.2007 

Home School Legal Defense Association, Direefon' Fees 

$ 1,000 


B. Spouse's Non-Investment Income - if feu wrrt merrUJ during artf penun of Rte reporting ytoT, tompltte (Ab section. 
(Dollar amount not required except for konorerla.) 

|X I NONE (No reportable non-investmenl income.) 


DATE 

1. 


2. 


3, 


4. 


5. 


IV. REIMBURSEMENXS — tramportation, lodging, food, entertainmenL 

(Inehiden those to spauittmd dependent chilc^en. Stepp. 25-2? of Mstrucllons.) 

I I NONE (No reportable reimbursements.) 

S OU .ECE DESCRIPTION 


1. EXEMPT 


2 
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VerDate Nov 24 2008 


FINANCIAL DISCLOSURE REPORT 

Marne of Pence R^oittag 

Date of Report 

Page 3 of 10 

Hoaaker, Richard H 

03/20/2007 


V. GIFTS. (IncUulea thou to spatue and dependent children. See pp. 28-3 J «f tniimetlonx) 

I I NONE (No reportable gifts.) 

SOURCE PESC Rim PH VALUE 


VI. LUBILITIES. (Incfiides those o/ipouse end dependent chUdrtiL. Setpp. 32-34 of bmnidlons.) 

I I NONE (No reportable liabilities.) 

CilEOrrOR DESCRIPTtON VALIJECQDE 

t. Chase United Mileage Plus Visa Credit Card J 

2. Couatryvicle Home Loans Mortgage on cental propetly.Lamnie, Wyonung house L 
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VerDate Nov 24 2008 


FINANCIAL DISCLOSURE REPORT 

Nbiik of PenM Reporttog 

Dale of Reporl 

Page 4 of 10 

Honaker, Richard H 

03/20/2007 


Vn. INVESTMENTS and TRUSTS — ineome, vaiue, transaeiiona (bicbiiles liifift o/the spouse ani itpendem chUdrttL Sttpp.34-S7offliiHgiivtrtielU>n^ 


□ 


NONE (No reportable income, assets, or transactions.) 


A. 

Deicription of Assets 
(incEuding tnist uku) 

Place "(X)“ after each asset 
exempt ftom prior disclosuie 

B. 

Income during 
repoRiog period 

C. 

Gross value at end of 
icportiag penod 

D 

Traosactions during reporting period 

(1) 

Ainoimt 

Code 1 
<A-H) 

(2) 

Type<eg. 
drv., rent, 

01 inL) 

(I) 

Valoe 

CDde2 

on 

m 

Value 

Method 

Code 3 
(Q-W) 

(1) 

T>pe (e.g. 
buy, sell, 

rodemption) 

if not exempt from iliiciasure 

(2) 

Date 

Month - 
Day 

P) 

Value 

Code 2 

(l-P) 

(4) 

Code I 
(A-H) 

(5) 

Identic of 
buyer/seller 
(if private 
transactioo) 


l.Tnjst#! 

E 

Rent 

PI 

W 

EXEMPT 





2. — Reotal Propoty, Office Building, Block 
Spriogn, V/yombg 


None 








3. —Rental Property — Laramie, Wyoming 
House 


None 








4. —Rock Springs Residence 


None 








5. —California residential property 


None 








6. — Undeveloped rural residential lots 


None 








7. -Rocky Mountain Bank Checking Acet, 
Rock Springs, Wyoming 


None 








8. Assurant Health HSA 

A 

Interest 

K 

T 






9. Rock Springs National Book AccI, Rock 
Springs, Wyoming 


None 

J 

T 






iO. State Fann Life Policy 

A 

Interest 

J 

T 






1 1 . Fidelity Brokerage Account X 










12. -AAV 

A 

Dividend 








13. -ACAS 

A 

Dividend 

J 

T 






14. -BAC 

A 

Dividend 








15. -BJS 

A 

Dividend 

J 

T 

1 






16. -BP 


None 

J 

T 






17. -CHI 

A 

Dividend 









I. IncMDc OtlnCoda. 

A-Sl,000orleaa 

B^l,001-$Z,$00 

C-11,50! .$5,000 

D“15,OOI-i!5,CIOO 

E-$I5,001 -$50,000 

(See CaWiu Bl end D4) 

F-tS0,00l -SIW.OOO 

U-$IOO.O(ll-$l.tNX».SI10 

HI -Sl,M)Q,00l - $5,000,000 

H2 -More than $5,000,000 


2 Value Ctdes 

I >$15,000 a lesi 

K-Si5JIOI-150.0DO 

L-$SO,eO|.SIOO,H» 

M-S!00,001.$250,000 


(SeeCohimfuCI andDI) 

N-I250.O01 .$500,000 

O-S500,0Qt-$i.00(M)IKI 

PI -$1,000,001 - $5,000,000 

M-S5, 000.001 .$25,000,000 


3. VaJoe Method Codca 
(See Coluna C2) 

P3 -125,000,001 .$50,000,000 
Q-Appraita) 

U-Book Vahie 

R ‘Catt (Real GMte Oaly) 
V-OCh® 

P4 -Mve Ihffl $50,000,000 

S -Axjeaameiil 

W-EitiiHted 

T -Caah Market 
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FINANCIAL DISCLOSURE REPORT 

Name of F«f*ea ftep Httng 

Date of Report 

Page 5 of 10 

Honaker, Richard H 

03/70/2007 


Vn. INVESTMENTS and TRUSTS — uiceitK, value, tmuaaieHi (bicbJeitfiost of the ^ute atiJ dependent chUdnn. Su 34-S7ofJiliaglnslrueiU>nj) 
NONE (No reportable income, assets, or transactions.) 


Description of Assets 
(iachiding trust assets) 

Place "{X)" after each asset 
eiempt ftiain prior disclwure 

B 

Income during 
repottii^i penod 

C- 

Giosb value at end of 
rqioftiog period 

D. 

Transactiens during reporting period 

(1) 

Amount 

Code I 
(A-H) 

(2) 

Type{e.g 
div^rent, 
or ioL) 

<1) 

ValiK 

Code! 

(f-P) 

(2) 

Value 

Method 

Co<le3 

(Q-W) 

^ (1) n 

Type {e g. 
buy, sell, 
merger, 
(edunption) 

If on exoopt froB duciosure 

(2) 

Date 

Month ' 
Day 

(3) 

Value 

Code2 

(i-P) 

{4) 

Gain 

Code] 

(A-H) 

(5) 

identity of 
buyer/seller 
(if private 
transaction) 



18. -CVX 

B 

Dividend 

K 

T 






I9.-EWJ 

A 

EMvidend 








20. -EWY 

A 

Dividend 

K 

T 






21.-FGP 

A 

Dividend 








22. -GPS 

A 

Dividend 








23. -IW 

A 

Dividend 








24, -KMP 

A 

Dividend 








25. -MDY 

A 

Dividend 








26. -PVX 

A 

Dividend 








27. -PWl 

B 

Dividend 








28.-QQQQ 

A 

Dividend 

K 

T 






29. -RF 

A 

Dividend 








30. -SLB 

A 

Dividend 








31.-UNH 


None 

J 

T 






32. -VZ 

A 

Dividend 








33. -WFC 

A 

Dividend 








34. —Money Market Funds 

C 

Interest 

K 

T 







1, Inccmc Oam Codes 

A •Sl.OOO or less 

B -$1,001 . 12,500 

0=42,501 ■$5,000 

D-t5.(K)! ,*15,000 

E-SI5.0OI .SSO.IIOO 

(SeeColumuBI tndtM) 

F=t5O.0OI -tIOO.OOO 

G>S)Oa.OOI-$l,DOO.BOO 

HI =$1,000,001 - $5.0)0.000 

H2>Mare thisi *5.000.000 


2 Vslw Codes 

I ’^IS.fXW or leu 

K>$l5.eOI •S5O,D00 

L "$50,001 • *100,000 

M =*100,001 ■1250.000 


(See Catumns Cl and D3) 

N >{250,001 - S500,000 

O>$50e,0Ot'SI.OD(I.D0O 

PI =*1.000.001 ■*5.000,000 

P2 =*5,000,001 - 125,000,000 


3. VdiM Mdiod Codes 
(See Colunm C2} 

P3 -^IS.OOO.OOl - *50,000.000 

0 >Appnisi] 

U=>Boak Value 

R>Coei(RulEMeOidy} 

V-Olhef 

P4 "Mm Ibm *50,000,000 

S "AsseaSBieal 

W^Uimued 

T "Cash Mstket 
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Vn« INVES'l MilNTS find TRUSTS —ineome,vaiu,lraiua£tt»nt(iMelHiitslturu«fl/ttspCiaeaiid4€p«>til€HtekiUrtft.Sttpp.}4-S7«/filingliaovaion^ 
I I NONE (No reportable income, assets, or transactions.) 


A 

Description of Assets 
(Encluding tnst useu) 

B. 

locome duriag 
reporting period 

Gtoes value end of 
repofOiig penod 


D. 

Tiansactions during reporting period 


(J) 

(2) 

(0 

(2) 

(1) 


KnUd 

02^ dif 

tJoiurc 

Place '(X)" after cacK asset 

Amount 

Typc(e.g 

Value 

Value 

Type (e,g. 

(2) 

(3) 

(4) 

(5) 

exempt ftom prior disclosure 

Code 1 
(A-H) 

or mt) 

Co(fe2 

(J-P) 

Melbod 

Code} 

(Q-W) 

buy. acll. 

ledempiioa) 

Date 

Month- 

Day 

Value 

Codes 

(J-P) 

Code 1 
(A-H) 

Identity of 
buyer/seller 
(if private 
tnnssctioo) 
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FINANCIAL DISCLOSURE REPORT 

Name ef Penes Reporting 

Date of Report 

Page 7 of 10 

Honaker, Richard H 

03/20/2007 


Vn. INVESTMENTS and TRUSTS value, muuaaioiii (btclmla Aosee/theq>oiae anddtpendtntckildrtn. Setf>p.34-S7 offlUnginstTuaiotts} 

NONE (No reportable income, assets, or transactions.) 


A. 

Descnptioo of Aisetr 

(■□eluding tnul assets) | 

Place "PC)" after each asset 
exempt from prior disclosure 

B 

Income during 
reporting penod 

C 

Gloss vatoe at end of 
reporting period 

D 

Transactions dunng reporting period 

(1) 

Amount 

Code! 
(A-H) ; 

(2) 

Type (eg 
div .rent, 
or ml) 

(1) 

Value 

Code 2 
(J-P) 

a) 1 

Value 1 
Method 1 
Code} 1 

(Q-W) 1 

<0 1 
Typeie.g 
taiy.scll, 

icdoiiption) 1 

1 If nor C3ent|i( &o(B dixclosura I 

(2) 

Date 

Month ■ 
Day 

(3) 

Value 

Code 2 

(J-P) 

(4) 

Code] 

(A-H) 

(5) 

identity of 
buyer/sella 
(if private 
transaction) 



52. -CELG 










53. -CE 










54. -CX 










55. -DVN 










56, -ENPLX 










57. -EP 










58. -MDPDC 










59, -MDU 










60, -MO 










6I.-MPE1. 










62. -MPIXX 










63. -NBR 










64. -QQQQ 










65. -RIG 










66. -PSY 










67. -UST 










68. -UTX 











1 Ibcook GiinCnkr 

A -41.000 or las 

B-$I, 001-42,500 

C-$1J0I •$$,«» 

D-$S.OOI-$l5,OO0 

E-$IS,a0i-$50.0OQ 

{Sn Columns Bl tnd tM) 

P=J50,001-S100.fl(» 

G-S10(t00l -$1,000,000 

HI -$1,000.00 i ■ $3,000,000 

H2-Mc«e than $5,000,000 


2 Value Codes 

i ->$15,000 s teas 

K -515,001 - $50;0e0 

L-$59,001 ■$200,000 

M“$l(», 001-1250, 000 


(Su Calimiu Cl and D3) 

N -$250.0fl! -tSOO,000 

o-isodoot -siyntMHo 

PI -$1,000,001 -$3,000,000 

1*2 -$3,000,00! - $23,000,000 


3 Vahie Methed Cedes 

(See Cotuoa C2) 

P3 -$25,000,001 - $50,000,000 

Q -Appraisal 

U-BcK^Vshie 

k Ccul (Real Batate Ouly) 

V -Other 

re -Mm (ban $30,000,000 

W-Eiunalal 

T -Cash Madid 
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FINANCIAL DISCLOSURE REPORT 

Name of Pmos Reporting 

Date of Report 

Page 8 of 10 

Hoaaker, Richard H 

03/20/2007 


Vn. INVESTMENTS and TRUSTS — inaomt, yabtt, trutisaowuCmcIudes Aote e/tln fpputt and dtpauitmchiUren. Setpp. S4-S7 af/illng Instruciionj) 
NONE (No reportable income, assets, or transactions.) 


A. 

Descnptioa of AmcIs 
( including tnut assets) 

Place "(X)" after each aisei 
eiempt ftom pnor disclosure 

R 

income during 
repiHttitg penod 

C 

Qren value at Old of 
r^KMting period 

D. 

Transadioni during repotting period 

(1) 

Anoounl 

Code 1 
(A-H) 

(2) 

Type(c,g. 

orbL) 

(I) 

Valw 

Ci>de2 

(J-P) 

(2) 

Value 

Method 

Codes 

(Q-W) 

(0 

Type(e-8' 

redcmptian) 

If not exaopt fren duclosuie 

(2) 

Date 

Month - 

Day 

(3) 

Value 

Code 2 

(J-P) 

(4) 

Codel 

(A-H) 

(5) 

identity of 
Is^w/seller 
(if private 
transaction) 



69. -FDRXX 










70. AXA Advisors 










71. -Cash 

A 

Interest 

/ 

T 






72. -AWSeX 

A 

Dividend 

J 

T 






73.-BALCX 

A 

Dividend 

J 

T 






74. -FADCX 

A 

Dividend 

1 

T 






75. -FSRCX 

A 

Dividend 

J 

T 






76. -SHSPX 


None 

J 

T 






77. -TBDSX 

A 

Dividend 

} 

T 






78 -TEOTX 

A 

Dividend 

) 

T 






79. ALPS Class A Common Shares 


None 

K 

T 







t. laccane Gam Codes 

AedhinOerls 

B-4I,(Kli-S2,50P 

C-SX50) -S5,D0U 

0-55,001 -515.000 

E-Si5.00l-S5Q.000 

(See Cohmm Bl mdCM) 

P-UO.OD)-S)DQ.OW 

G°SlOO,l»I-$i.CnB.ODO 

HI •si.m.m -S5.ooo.ooo 

RZ^Moednn 55,000,000 


2. Value Coda 

J =$15,tiOO or leu 

K=SI5.O0I-S50.O(M 

L>S50.(«I -5100,000 

M -5100.001 - 5250,000 


(See ColunntCI indDI) 

N“SI3 0.001 -J300.000 

o-S5oo.K»-s>,aoo,m 

PI -51,000,001 - 55,000,000 

P2 -$5,000,001 -525,000,000 


i, Vitoe Method Coda 
(Sec CojamE C2) 

P3 •425,0(0.001 .550,000,000 
Q’^Appreieil 

U -Boek Value 

R (Roi Eiuie (My) 

V-Olha 

' P4-4d(nlhm 550.000.000 
S-AmobimsI 

W-E(liB»led 

T -Cuh Mufcel 
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FINANCIAL DISCLOSURE REPORT 

NameofFtrsoB Rtporthtg 

Date ftf Report 

Page 9 of 10 

Honaker, Richard H 

03/20/2007 


VIIL ADDITIONAL INFORMATION OR EXPLANATIONS. (Indieott port of KqiortJ 


FINANCIAL DISCLOSURE REPORT 

Name of Ftnoa Repoidai 

DateefR^rt 

Page 10 of 10 

Honaker, Richard H 

03/20/2007 


DC. CERTIFICATION. 


1 ecrtl^ (hit an loformattoo given above ODdndlog ioformation pertainiog le my ipoosc and mlDor or dependent children, If any) b 
accnratc, true, and complete to the best of my knowledge and belief, and (hat any Information not railed was wfthbeld becaase It met applicable statotory 
provisions permitting non*dlsclosnre. 

1 further certify that amed income from outside employment and booorarfa and the acceptance of gifts which have been reported are in 
compBanccwith the provtdons of 5 U.S.C. app. § SOI ct. seq^ S U.S.C. S 7353, and Judldai Conference regalations. 


^2.0, 2. cay 

NOTE; ANY INIHVnDUAL WHO KNOWINGLY AND WILFULLY PALSIFIKS OR FAILS TO FILE THIS REPORT MAY BE SUBJECT TO CIVIL 
AND CRIMINAL SANCHONS (5 U,S.C app. 9 Iftd) 


FILING INSTRUCTIONS 

Mail signed original and 3 additional copies to: 

Committee on Financial Disclosure 
Administrative Office of the United States Courts 
Suite 2-301 

One Columbus Circle, N.E. 

Washington, D.C. 20544 
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FINANCIAL STATEMENT 
NET WORTH 

Provide a complete, current financial net worth statem^t which itemizes in detail all assets (including bank accounts, 
real estate, securities, trusts, investm^ts, and other financial holdings) all liabilities (including debts, mortgages, loans, 
and other financial obligations) of yourself, your spouse, and other immediate members of your household. 


ASSETS 

LIABILITIES 

1 Cash on hand and in banks 


75 

000 

Notes payable to banks-secured 




U.S. Government sccurities-add schedule 




Notes payable to banks-unsecured 




Listed securities-add schedule 


891 

734 

Notes payable to relatives 




Unlisted securities-add schedule 


19 

084 

Notes payable to others 




Accounts and notes receivable: 




Accounts and bills due 




Due from relatives and friends 


20 

000 

Un(»id income tax 




Due from others 




Other unpaid income and interest 




Doubtful 




Real estate mortgages payable-add 
schedule 


218 

000 

Real estate owned-add schedule 

1 

980 

000 

Chattel mortgages and other liens payable 


20 

000 

Real estate mortgages receivable 




Other debts-itemize; 




Autos and other personal property 


150 

000 





Cash value-life insurance 








Other assets itemize: 




























Total liabilities 


278 

000 





Net Worth 

2 

857 

818 

Total Assets 

3 

135 

818 

Total liabilities and net worth 

3 

135 

818 

CONTINOENT LIABILITIES 




GENERAL INFORMATION 




As endorser, comaker or guarantor 




Are any assets pledged? (Add schedule) 

NO 



On leases or contracts 




Are you defendant in any suits or legal 
actions? 

NO 



Legal Claims 




Have you ever taken bankruptcy? 

NO 



Provision for Federal Income Tax 


40 

000 





Other special debt 
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FINANCIAL STATEMENT 
NET WORTH SCHEDULES 


Listed Seciirities 


Investment Account 1 


ACAS 

$ 11,118 

BJS 

2,736 

CVX 

27,752 


EWY 

37,770 

QQQQ 

21,635 

SPRXX 

565 

FTEXX 

88,585 

UNH 

10,860 

XLE 

Investment Account 2 

22,916 

Cash 

$ 12,959 

BRLC 

3,060 

CAT 

16,043 

DVN 

13,036 

NUE 

19,116 

QQQQ 

38,943 

RAI 

18,108 

RTN 

15,990 

SPRXX 

5,217 

Investment Account 3 

FDRXX 

30,320 

CE 

9,066 

ACAS 

17,788 

AET 

10,968 

AMX 

36,648 

BRLC 

12,240 

BTU 

7,682 

BYD 

8,922 

C 

15,018 

CELG 

21,316 

PSY 

16,384 

CX 

16,340 

DVN 

32,590 
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ENPEX 

50,659 

EP 

14,040 

MDPIX 

47,362 

MDU 

10,889 

MO 

25,566 

MPEL 

6,108 

MPIXX 

10,965 

NBR 

9,063 

QQQQ 

21,635 

RIG 

23,490 

UST 

12,814 

UTX 

Investment Account 4 

26,028 

Cash 

451 

AWSCX 

5,580 

BALCX 

6,069 

SHSPX 

3,184 

FSRCX 

2,633 

FADCX 

5,304 

TEDSX 

2,359 

TEGTX 

5,844 

Total Listed Securities 

$ 891,734 

Unlisted Securities 

ALPS Corporation 

$ 19,084 

Real Estate Owned 

Personal residence 

$ 750,000 

Residential Property 1 

375,000 

Residential Property 2 

230,000 

Office Building 

400,000 

Undeveloped lots 

225,000 

Total Real Estate Owned 

$ 1,980,000 

Real Estate Mortgages Pavable 

Personal residence 

$ 150,000 

Residential Property 2 

68,000 

Total Real Estate Mortgages Payable 

$ 218,000 
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AFFIDAVIT 


I, ^ //■ >-/<? n it. do swear that the information 

provided in this statement is, to the best of my knowledge, true and accurate. 



STATE OF WYOMING ) 

; ss 

COUNTY OF SWEETWATER ) 


SUBSCRIBED and sworn to before me by Richard H. Honaker this 20th 
day of March, 2007. 
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Senator Feinstein. Thank you. Thank you. Welcome to the fam- 
ily- 

Mr. Puryear. 

STATEMENT OF GUSTAVUS ADOLPHUS PURYEAR, IV, NOMI- 
NEE TO BE U.S. DISTRICT JUDGE FOR THE MIDDLE DIS- 
TRICT OF TENNESSEE 

Mr. Puryear. Thank you, Senator. Thank you for holding this 
hearing. I appreciate the Committee’s and staffs hard work in pre- 
paring for this hearing. 

Senator Feinstein. Is your mic on? 

Mr. Puryear. It is now. 

Senator Feinstein. OK. Good. 

Mr. Puryear. Thank you, Senator. I appreciate your holding this 
hearing. I want to thank the Committee and the staff for all the 
hard work that they do in getting ready for this hearing. I particu- 
larly would like to thank Senators Alexander and Corker for com- 
ing by and lending their support, and for their friendship through 
the years. 

I’d also like to introduce you to my wife, Jennifer, who is here, 
and my daughters, Ruth and Mary. I also have my mother, Mary 
Puryear, who’s here. And I’m blessed to have my in-laws, Joe and 
Marion Herndon, coming to the hearing as well. So I want to thank 
all of them for their love and support throughout this process, and 
I look forward to answering any questions you may have. 

Senator Feinstein. Welcome to the family, and particularly to 
the little ones. You’re so well behaved. 

[Laughter.] 

Please, thank you. 

[The biographical information follows.] 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

QUESTIONNAIRE FOR JUDICIAL NOMINEES 

PUBLIC 


1 . Name : Full name (include any former names used). 

Gustavus Adolphus Puryear IV 

2 . Position : State the position for which you have been nominated. 

United States District Judge for the Middle District of Tennessee 

3. Address : List current office address. If city and state of residence differs from your 
place of employment, please list the city and state where you currently reside. 

10 Burton Hills Blvd. 

Nashville, TN 37215 

4. Birthplace : State year and place of birth. 

1968, Atlanta, Georgia. 

5. Marital Status : (include name of spouse, and names of spouse pre-marriage, if 
different). List spouse’s occupation, employer’s name and business address(es). Please, 
also indicate the number of dependent children. 

Married, Jennifer Herndon Puiyear (Jennifer Brigitte Herndon), Attomey/Homemaker, 

2 dependent children. 

6. Education : List in reverse chronological order, listing most recent first, each college, 
law school, or any other institution of higher education attended and indicate for each the 
dates of attendance, whether a degree was received, and the date each degree was 
received. 

University of North Carolina School of Law, 1990-93, J.D. with honors, May 16, 1993. 
Emory University, 1986-90, B.A. with highest honors. May 14, 1990. 

7. Employment Record : List in reverse chronological order, listing most recent first, all 
governmental agencies, business or professional corporations, companies, firms, or other 
enterprises, partnerships, institutions or organizations, non-profit or otherwise, with 
which you have been affiliated as an officer, director, partner, proprietor, or employee 
since graduation from college, whether or not you received payment for your services. 
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Include the name and address of the employer and job title or job description where 
appropriate. 

Employers 

January 2001-Present; Executive Vice President, General Counsel & Secretary, 
Corrections Corporation of America, 10 Burton Hills Blvd., Nashville, TN 3,7215. 

April 1998-August 2000; October 2000-January 2001 ; Legislative Director, United 
States Senator Bill Frist, M.D., United States Senate, Washington, D.C, 205 1 0. 

April 1997-February 1998: Counsel, Special Investigation, United States Senate 
Committee on Governmental Affairs, United States Senate, Washington, D.C. 20510. 

September 1994-April 1997: Associate Attorney, Farris, Warfield & Kanaday (now 
Stites & Harbison), 424 Church Street, Suite 1800, Nashville, TN 37219. Also 
employed while studying for the bar (June-August 1 993) and as a summer associate 
(July-August 1992; June-August 1991). 

August 1993-August 1994: Law Clerk, The Honorable Rhesa Hawkins Barksdale, 

Circuit Judge, United States Court of Appeals, Fifth Circuit, 245 E. Capitol St., Room 
200, Jackson, MS 39201. 

June 1992-July 1992: Summer Associate, King & Spalding, 191 Peachtree St., Atlanta, 
GA 30303. 

September 1992, September 1991- May 1992; May 1991: Research Assistant, University 
ofNorth Carolina School of Law, Van Hecke-Wettach Hall, 100 Ridge Road, Chapel 
Hill,NC 27713, 

Other Business Affiliations 


October 2006-Present; Director, Nashville Bank & Trust Co., 4525 Harding Road, Suite 
300, Nashville, TN 37205, 

1996-Present: Chief Manager, G.A.P. Realty #1, LLC, 2433 Bear Road, Nashville, TN 
37215. 

Institutions and Organizations 

2002- Present: Director, American Red Cross, Nashville, 2201 Charlotte Avenue, 
Nashville, TN 37203, 

2002- Present; Director (Chairman & President, April 2006-present), Antiques & Garden 
Show of Nashville, Inc., P.O. Box 50950, Nashville, TN 37205. 
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2003- Present: Executive Board, Boy Scouts of America, Middle Tennessee Council, 
3414 Hillsboro Pike, Nashville, TN 37215. 

2004- Present: Trustee, Cheekwood Botanical Gardens & Museum of Art, 1200 Forrest 
Park Drive, Nashville, TN 37205. 

2003- 05; 2006-Present (Ex Officio): Director; Exchange Club of Nashville, Inc., P.O. 

Box 60128, Nashville, TN 37206. 

2004- Present: Deacon (Treasurer, 2005-present), First Presbyterian Church, Nashville, 
4815 Franklin Pike, Nashville, TN 37220. 

8. Military Service and Draft Status : IdentifyanyserviceintheU.S. Military, including 

dates of service, branch of service, rank or rate, serial number (if different from social 
security number) and type of discharge received. _ 

None 

9. Honors and Awards : List any scholarships, fellowships, honorary degrees, academic or 
professional honors, honorary society memberships, military awards, and any other 
special recognition for outstanding service or achievement. 

University of North Carolina School of Law : 

Order of the Coif 

American Jurisprudence Awards in Civil Procedure, Contracts (I), Contracts (II), 
Criminal Law, and Introduction to Legal Writing 
Sara Graham Kenan Scholar, Chancellors' Scholars Program (full tuition academic 
scholarship plus stipend) 

Chancellors' Scholars Selection Committee (1995-97) 

Emory University : 

Phi Beta Kappa 
Omicron Delta Kappa 

Alben W. Barkley Scholar (half tuition merit scholarship) 

Dean's Scholar (half tuition merit scholarship) 

1 0. Bar Associations : List all bar associations or legal or judicial-related committees, 
sek etion panels or conferences of which you are or have been a member, and give the 
titl u and dates of any offices which you have held in such groups. 

Ami.ican Bar Association (1994-1997) 

Nas /ille Bar Association (1994-97) (2006) 

Ter lessee Bar Association (1995-97) (2002-03; 2004-05) 

K a y Phillips American Inn of Court (Associate Member 1995-97) (Executive 
Committee, 1996-97) 
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1 1. Bar and Court Admission : 

a. List the date(s) you were admitted to the bar of any state and any lapses in 
membership. Please explain the reason for any lapse in membership. 

October 20, 1993, Tennessee. 

There has been no lapse in membership. 

b. List all courts in which you have been admitted to practice, including dates of 
admission and any lapses in membership. Please explain the reason for any lapse 
in membership. Give the same information for administrative bodies that require 
special admission to practice. 

Supreme Court, State of Teimessee, October 18, 1994. 

United States District Court, Middle District of Tennessee, October 12, 1994. 

There have been no lapses in membership. 

12. Memberships : 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 10 or 1 1 to which 
you belong, or to which you have belonged, or in which you have significantly 
participated, since graduation from law school. Provide dates of membership or 
participation, and indicate any office you held. Include clubs, working groups, 
advisory or editorial boards, panels, committees, conferences, or publications. 

Belle Meade Country Club, 2001-present. 

Exchange Club of Nashville, Member, 2001- present. 

First Presb 5 'terian Church, Member, Nashville, 1994-present (Deacon, January 
2004-present; Treasurer, January 2005-present). 

National Presbyterian Church (Affiliate Member, 1998-2001). 

b. The American Bar Association's Commentary to its Code of Judicial Conduct 
states that it is inappropriate for a judge to hold membership in any organization 
that invidiously discriminates on the basis of race, sex, or religion. Please 
inrlicate whether any of these organizations listed in response to 12a above 

Cl n cntly discriminate or formerly discriminated on the basis of race, sex, or 
it on - either through formal membership requirements or the practical 
.mpl u-uentation of membership policies. If so, describe any action you have taken 
io chi '.ge these policies and practices. 
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To my knowledge, none of these organizations discriminate or have discriminated 
on the basis of race, sex, or religion, except as follows; While I have no personal 
knowledge of any prior discriminatory policies by Belle Meade Country Club, I 
understand that there were no African-American members prior to 1994. To my 
knowledge, during my membership at the club, it has not discriminated on the 
basis of race, sex, or religion. 

13. Published Writings and Public Statements : 

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, 
editorial pieces, or other published material you have written or edited, including 
material published only on the Internet. Please supply four (4) copies of all 
published material to the Committee. 

Note, "The Truth About Polygraph Evidence in Criminal Trials: The Implications 
of State V. Mitchell. " 70 N.C. L. Rev. 2042 (19921. 

b. Please supply four (4) copies of any reports, memoranda or policy statements you 
prepared or contributed in the preparation of on behalf of any bar association, 
committee, conference, or organization of which you were or are a member. If 
you do not have a copy of a report, memorandum or policy statement, please give 
the name and address of the organization that issued it, the date of the document, 
and a summary of its subject matter. 

None 

c. Please supply four (4) copies of any testimony, official statements or other 
communications relating, in whole or in part, to matters of public policy or legal 
interpretation, that you have issued or provided or that others presented on your 
behalf to public bodies or public officials. 

None 

d. Please supply four (4) copies, transcripts or tape recordings of all speeches or 
talks delivered by you, including commencement speeches, remarks, lectures, 
panel discussions, conferences, political speeches, and question-and-answer 
sessions. Please include the date and place where they were delivered, and 
readily available press reports about the speech or talk. If you do not have a copy 
of the speech or a transcript or tape recording of your remarks, please give the 
iiaine and address of the group before whom the speech was given, the date of the 
speech, and a summary of its subject matter. If you did not speak from a prepared 
text, please furnish a copy of any outline or notes from which you spoke. 

I have participated as a presenter at two "Super Conferences" sponsored by Inside 
Counsel magazine. The 2005 Super Conference was on June 22, 2005 at the 
Sheraton Hotel in Chicago. The topic concerned a General Counsel’s relationship 
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with other senior executives. There were no prepared materials; my co-presenter 
and I had each participant anonymously address two areas of concern they have in 
their interaction with other corporate executives; we then discussed them. 

The 2006 Super Conference was held April 18-89, 2006, also at the Sheraton 
Hotel in Chicago. The panel on which I was a presenter was entitled "Managing 
the Audit Process," and the focus of my remarks dealt with managing internal 
investigations within the Audit Committee process. 1 have a draft of my portion 
of the power point presentation, which was incorporated by conference staff into 
one power point for the whole panel. I also have a summary of our panel from 
Inside Counsel . 

I also presented at the opening retreat for the Tennessee Bar Association's 
Leadership Law program. The presentation was on January 7, 2005, at 
Montgomery Bell State Park in Bums, TN. I was a panelist for a discussion of 
balancing personal lives and professional obligations for young lawyers. I have 
not located ray notes for this presentation, and I do not believe any record was 
made of it. 

e. Please list all interviews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these interviews where 
they are available to you. 

Magazines 

Robert Vosper, "The Young Gun," Corporate Legal Times . June 2004, at 66. 

Greg Land, "No More Get Out of Jail Free," GC South. October 2005, at 16. 

Roundtable, "Cost Control; Relationships Matter," GC South. February 2005, at 
24. 

Newsp a pers 

Michael Cass, "Cheney's Debate Prep Had a Local Flavor," The Tennessean. 
October 7, 2004 at Al. 

Getahn Ward, "Whistle-Blowers May Be Calling 3rd Parties," The Tennessean . 
August 12, 2004, at EL 

Folly Edwards, "What Would it Mean for Tennessee; Frist Could Boost State's 
’ ofile," The Tennessean. December 22, 2002, at Al . 

< ;k Loggins, "CCA Not a Federal Civil Rights Target," The Tennessean . May 9, 
2( Ol.at Al. 
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Getahn Ward, "Court; Lawsuit Rules Don't Apply to Inmates From Other States," 
The Tennessean. May 4, 2001, at B7. 

Rob Johnson, "Abuses in Prisoner Transport Alleged," The Tennessean . April 1, 
2001, at Al. 

Radio 


I served as an occasional guest on a local radio show, "The Teddy Bart 
Roundtable," which was broadcast on AM 1160 in Nashville. A video of the show 
was also broadcast throughout Tennessee on some cable systems' public affairs 
stations. The archives previously maintained by the show on the internet are no 
longer available; the show went off the air in July 2005. According to my 
calendar, I was scheduled to appear on the show on the following dates (however, 
some appearances may have been canceled): May 21, 2002; June 7, 2002; June 
24, 2002; July 23, 2002; August 7, 2002; September 23, 2002; November 27, 
2002; January 27, 2003; February 10, 2003; March 18, 2003; March 25, 2003; 
April 15, 2003; April 28, 2003; May 27, 2003; June 3, 2003; July 31, 2003; 
October 2, 2003; October 15, 2003; October 28, 2003; November 25, 2003; 

March 15, 2004; April 1, 2004; May 19, 2004; May 27, 2004; June 3, 2004; 
August 9, 2004; September 28, 2004; October 1 1, 2004; November 2, 2004; 
November 29, 2004; January 5, 2005; February 1, 2005; February 23, 2005; 
March 18, 2005; May 19, 2005; June 21, 2005; and July 18, 2005. 

Television 


I appeared on the show "Day Side with Linda Vester," which formerly aired on 
Fox News, on October 6, 2004, to comment on the previous day's vice 
presidential debate. 

I was interviewed by WSMV, Channel 4 News in Nashville (an NBC affiliate) at 
some point for a news story about how candidates for political office prepare for 
debates. I cannot recall when the interview was broadcast. 

I was interviewed as part of a news story by WKRN, Channel 2 News (an ABC 
affiliate) in Nashville about whether those attending the 2004 National 
Republican Convention in New York City were afraid for their safety in the wake 
of the terrorist attacks of September 1 1 , 2001 . I believe the interview was 
broadcast during July 2004. I was interviewed as someone who had attended the 
2000 convention (though not as a delegate). 

I have appeared several times in segments on various news programs, including 
"Open Line," "Morning Line," and "Inside Politics" on WTVF, News Channel 5 
(a CBS affiliate, though most of the programs I appeared on aired on News 
Charmel 5+, cable channel 50 in Nashville) discussing current political issues. 


7 


VerDate Nov 24 2008 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 


Frm 00268 Fmt6601 


Sfmt 6601 


S:\GPO\HEARINGS\47450.TXT SJUD1 


PsN:CMORC 



259 


My calendar shows that I was to tape programs on: September 10, 2004; 

February 25, 2005; May 29, 2005; July 27, 2005; October 6, 2005; June 16, 2006; 
and November 3, 2006. 

For the past three or four years, I have appeared on Channel 17 News, the local 
Fox affiliate, to discuss the President's State of the Union address. The interviews 
aired immediately following the State of the Union. 

14. Judicial Office : State (chronologically) any judicial offices you have held, whether 
such position was elected or appointed, and a description of the jurisdiction of each such 
court. 

None 

15. Citations : Ifyou are or have been ajudge, please provide: 

a. citations for all opinions you have written (including concurrences and dissents); 

b. a list of cases in which certiorari has been requested or granted; 

c. a short summary of and citations for all appellate opinions or orders where your 
decisions were reversed or where your judgment was affirmed with significant 
criticism of your substantive or procedural rulings; 

d. a list of and copies of any of your unpublished opinions that were reversed on 
appeal or where your judgment was affirmed with significant criticism of your 
substantive or procedural rulings; 

e. a description of the number and percentage of your decisions in which you issued 
an unpublished opinion and the manner in which those unpublished opinions are 
filed and/or stored; and 

f. citations to all cases in which you were a panel member in which you did not 
issue an opinion. 

I have not served as a judge. 

16. Recusal: If you are or have been ajudge, please provide a list of any cases, motions or 
matters that have come before you in which a litigant or party has requested that you 
recuse yourself due to an asserted conflict of interest, or for any other apparent reason, or 
in which you recused yourself sua sponte. (If your court employs an "automatic" recusal 
system by which you may be recused without your knowledge, please include a'general 
description of that system.) Please identify each such case, and for each provide the 
following information: 
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a. whether your recusal was requested by a motion or other suggestion by a litigant 
or a party to the proceeding or by any other person or interested party; or if you 
recused yourself sua sponte; 

b. a brief description of the asserted conflict of interest or other ground for recusal; 

c. the procedure you followed in determining whether or not to recuse yourself; 

d. your reason for recusing or declining to recuse yourself, including any action 
taken to remove the real, apparent or asserted conflict of interest or to cure any 
other ground for recusal. 

1 have not served as a judge. 


17. Public Office, Political Activities and Affiliations : - 

a. List chronologically any public offices you have held, other than judicial offices, 
including the terms of service and whether such positions were elected or 
appointed. If appointed, please include the name of the individual who appointed 
you. Also, state chronologically any unsuccessful candidacies you have had for 
elective office or unsuccessful nominations for appointed office. 

December 2003-Present: Commissioner, National Prison Rape Elimination 
Commission. Appointed by the then-Senate Majority Leader, Bill Frist, M.D. 

b. List all memberships and offices held in and services rendered, whether 
compensated or ncJt, to any political party or election committee. If you have ever 
held a position or played a role in a political campaign, please identify the 
particulars of the campaign, including the candidate, dates of the campaign, your 
title and responsibilities. 

In 2006, 1 assisted Bob Corker in preparing for his general election debates as a 
candidate for the U.S. Senate from Tennessee. 

In 2004, 1 assisted Vice President Cheney in his preparation for a general election 
debate. 

In 2002, 1 assisted Tennessee gubernatorial candidate Van Hilleary in one debate 
preparation session prior to a general election debate. 

During August-October 2000, 1 was a consultant under contract to Bush-Cheney, 
Inc., to advise Vice President Cheney in his preparation for a general election 
debate. 
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18. Legal Career: Please answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation 
from law school including; 

i. whether you served as clerk to a judge, and if so, the name of the Judge, 
the court and the dates of the period you were a clerk; 

I served as a clerk to the Honorable Rhesa Hawkins Barksdale, United 
States Circuit Judge for the Fifth Circuit (August 1993-August 1994). 

ii. whether you practiced alone, and if so, the addresses and dates; 

I have not practiced alone. 

iii. the dates, names and addresses of law firms or offices, companies or 
governmental agencies with which you have been affiliated, and the nature 
of your affiliation with each. 

January 2001 -Present; Executive Vice President, General Counsel & 
Secretary, Corrections Corporations of America, 10 Burton Hills Blvd., 
Nashville, TN 37215. 

April 1 998-August 2000; October 2000-January 2001; Legislative 
Director, United States Senator Bill Frist, M.D., United States Senate, 
Washington, D.C. 20510. 

April 1997-February 1998; Counsel, Special Investigation, United States 
Senate Committee on Governmental Affairs, Washington, D.C. 20510. 

August 1994-April 1997; Associate, Farris, Warfield & Kanaday (now 
Stites & Harbison), 424 Church Street, Suite 1800, Nashville, TN 37219. 

b. Describe: 

i. the general character of your law practice and indicate by date when its 
character has changed over the years. 

After completing my judicial clerkship, I began the private practice of law 
with Farris, Warfield & Kanaday in Nashville (the firm has since merged 
into Stites & Harbison). I worked in the litigation section of the firm, 
focusing primarily on commercial matters. 

I left the firm after a few years to serve as a Counsel, Special Investigation 
for the United States Senate Committee on Governmental Affairs, The 
Committee was investigating illegal and/or improper fundraising in 
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connection with the 1996 federal elections. In virtually every respect, this 
constituted a continuation of a litigation practice. I reviewed documents, 
deposed witnesses, helped Senators prepare for televised hearings, and 
helped draft the Committee's final report. The special investigation was to 
expire nine months after it began, and I anticipated returning to Nashville 
to practice law. 

After nine months in Washington, however, I agreed to remain and engage 
in policy work as a legislative director to a U.S. Senator. 

After approximately three years of legislative work, I returned to 
Nashville and to the practice of law to serve as General Counsel for 
Corrections Corporation of America ("CCA"). In that role, I have ultimate 
responsibility for all of the Company's legal affairs, including the 
following areas of responsibility: corporate governance, compliance with 
federal securities laws, litigation management, contract management, 
certain tax issues, labor and employment law issues, internal 
investigations related to allegations of material wrongdoing by employees, 
the creation and maintenance of an effective corporate compliance and 
ethics program, advising on the taw pertaining to civil rights and 
corrections, and other areas. 

I also have responsibility for lawsuits and potential claims against CCA; 
the number of lawsuits and claims against the Company typically stands 
between 700 and 1 100 at any given time. In my early days as General 
Counsel, when CCA was in finaneial distress, my primary focus was on 
several significant litigation matters that placed CCA's survival in 
jeopardy. Thus, much of my time was spent on strategy surrounding a 
variety of cases, including cases of the following types: breach of contract 
claims, civil rights cases, grand jury investigations, and insurance 
disputes. I observed and/or monitored some significant trials, and actively 
participated in a variety of mediations and settlement negotiations. 
Moreover, I was simultaneously creating a corporate legal department 
from scratch. 

Over time, while 1 have remained involved in significant litigation matters 
and associated proceedings, I spent an increasing amount of time on 
corporate governance and federal securities laws issues, as well as 
managing a growing legal department. My responsibilities also broadened 
to include some of the company's operational matters, such as running the 
company's quality assurance department. 

ii. your typical clients and the areas, if any, in which you have specialized. 

When I was in private practice, our clients tended to be businesses or 
individuals involved in the ownership of businesses. Representative 
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clients included: American General Insurance Co., SunTrust Banks, 
Western Sizzlin, Microsoft, and Wachovia Bank. 

Since 2001 and my return to Nashville to work at CCA, I have been 
responsible for all legal issues involving the company. 

c. Describe the percentage of your practice that has been in litigation and whether 
you appeared in court frequently, occasionally, or not at all. If the frequency of 
your appearances in court varied, describe such variance, providing dates. 

For the period 1994-97, when I was engaged in the private practice of law, 
I was 100 percent engaged in litigation and appeared in court frequently. 
Percentages listed below (i and ii) pertain to my time in private practice. 

Since 2001, in my capacity as General Counsel for a corporation, I have 
not appeared as counsel of record in court; however, I Have been involved 
in significant cases in the formulation of strategy and attempts to negotiate 
settlements of such matters. As discussed above, my role in litigated 
matters has evolved over time. While approximately 75 percent of my 
time would have been devoted exclusively to litigated matters in 2001, 
that has evolved to the point where approximately 20 percent of ray time 
is devoted to such matters today. 

i. Indicate the percentage of your practice in; 

1. federal courts: 40% 

2. state courts of record: 60% 

3. other courts. 

ii. Indicate the percentage of your practice in: 

1. civil proceedings: 95% 

2. criminal proceedings: 5% 

d. State the number of cases in courts of record you tried to verdict or judgment 
(rather than settled), indicating whether you were sole counsel, chief counsel, or 
associate cormsel. 

I have tried two cases to verdict. One I handled as sole counsel, while I was 
associate counsel on another. 

i. What percentage of these trials were; 

1. jury: 100% 

2. non-jury. 

e. Describe your practice, if any, before the Supreme Court of the United States. 
Please supply four (4) copies of any briefs, amicus or otherwise, and, if 
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applicable, any oral argument transcripts before the Supreme Court in eonnection 
with your praetice. 

I have not practiced before the Supreme Court of the United States. 

19. Litigation : Deseribe the ten (10) most significant litigated matters which you personally 
handled. Give the citations, if the cases were reported, and the doeket number and date 
if unreported. Give a eapsule summary of the substance of each case. Identify the party 
or parties whom you represented; describe in detail the nature of your partieipation in the 
litigation and the final disposition of the case. Also state as to each case: 

a. the date of representation; 

b. the name of the court and the name of the judge or judges before whom the ease 
was litigated; and 

e. the individual name, addresses, and telephone numbers of co-counsel and of 
principal counsel for each of the other parties. 


1 . Johnson v. Miller et al. . Docket No. 3-92-0422, United States District Court, Middle 
District of Tennessee; Hon. Thomas A. Higgins; 1994-96. 

This case was filed on or about March 8, 1992. On October 21, 1994, Michael L. Dagley 
of my firm was appointed by the court to represent Christopher Johnson, who was an 
inmate in the custody of the Tennessee Department of Corrections (TDOC). Mr. Johnson 
had filed a civil rights complaint against various TDOC officials concerning their alleged 
reliance on convictions shown on an FBI "rap sheet" for classification purposes, when 
Mr. Johnson had disputed the accuracy of those convictions and the TDOC officials knew 
that some other convictions show on the "rap sheet" were false. In addition, Mr. Johnson 
alleged that certain TDOC officials retaliated against him for his complaints about the 
"rap sheet" by filing false disciplinary reports against him, confiscating legal materials, 
and placing him in administrative segregation. 

From the time Mr. Dagley was appointed, I assumed primary responsibility for the 
representation. I was the point of contact with Mr. Johnson, performed such 
investigations, discovery and research as was required, drafted all pleadings and filings, 
and tried the case by myself. (Mr. Dagley was present for some, but not all, parts of the 
trial, and he did not participate in the trial.) 

Trial commenced on January 16, 1996. As I recall, the trial lasted two or three days. At 
the conclusion, the jury rendered a defense verdict for the TDOC officials. After 
additional briefing and argument, on April 6, 1996, Judge Higgins ruled in favor of the 
defense on a question of law that was not put to the jury. 
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Subsequently, Mr. Johnson wished to appeal the case, and I filed a notice of appeal on 
May 5, 1996, Mr. Johnson, who had since been released, wished to represent himself on 
appeal. I sought and was granted leave to cease representing Mr. Johnson. 

Counsel for Defendants: 

Mark A. Hudson 

Assistant Attorney General 

Civil Rights & Claims Division 

404 James Robertson Parkway, Suite 2000 

Nashville, TN 37243 

(615) 741-3491 

Co-Counsel for Plaintiff Christopher Johnson: 

Michael L. Dagley (formerly with Farris, Warfield & Kanaday) 

Bass, Berry & Sims 
315 Deaderick Street 
Nashville, TN 37238 
(615)742-6200 


2. Vance v. The Western Sizzlin Corp. . No. 95-1491-11, Chancery Court, Davidson County, 
Tennessee; Chancellor Ellen Hobbs Lyle; 1997 

For much of a two-year period at the firm, I represented The Western Sizzlin.Corporation 
("WSC") in connection with a wrongful termination claim brought by its former Chief 
Executive Officer, David K. Wachtel, as well as certain counterclaims brought by the 
Company against Mr, Wachtel. (See below.) Plaintiff Vance had worked for Mr, 
Wachtel at WSC, and he had also been dismissed around the time WSC terminated Mr. 
Wachtel's employment. The issue in this lawsuit was whether WSC breached its 
employment contract with Vance. 

Although I was not involved in this discovery phase of this matter, Dianna Shew asked 
me to help try it. The trial took place April 14-16, 1997. Ms. Shew was the lead counsel; 
I handled five witnesses on direct and cross-examination (approximately one-half of the 
witnesses in the two-day trial). At the conclusion of the trial, the jury found in favor of 
Mr. Vance and awarded him damages of approximately $122,000; however, I understand 
that the trial judge granted a post-judgment motion for remittitur, reducing the damages 
to $51,900. 

Lead Co-Counsel for Defendant WSC; 

Dianna B. Shew 

Sates & Harbison (fk/a Farris, Warfield & Kanaday) 

424 Church Street, Suite 1800 
Nashville, TN 37219 
(615)244-5200 
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Counsel for Plaintiff Richard T. Vance: 

Douglas E. Jones 
Schulman, LeRoy & Bennett, PC 
501 Union Street, Suite 701 
P.O.Box 190676 
Nashville, Tennessee 37219 
(615)244-6670 

3. New Life Corn, of Amer. v. Thomas Nelson. Inc. . No. 93-3557-III, Chancery Court, 

Davidson County, Tennessee, Chancellor Robert S. Brandt and No. 01-A-01-9606-CH- 
00275, Tennessee Court of Appeals, Middle Section at Nashville; Hon. Ben H. Cantrell, 
Hon. William C. Koch, Jr., Hon. Samuel L. Lewis; 1994-97. 

I represented New Life Corporation of America in this lawsuit against publisher Thomas 
Nelson, Inc. The issue in the case concerned whether Thomas Nelson, Inc. breached an 
escrow agreement as part of its purchase of New Life's predecessor. World Bible Society. 
Michael L. Dagley was the lead counsel; however, much of the later discovery in the case 
was done by me. I also argued successfully against Thomas Nelson's motion for 
summary judgment. 

Shortly before the trial date, lead counsel for Thomas Nelson left his former firm (Bass, 
Berry & Sims) and disclosed that he intended to call a former partner as a witness in 
connection with certain negotiations surrounding the escrow agreement. After 
discussion, we disclosed our intent to call a partner from Farris, Warfield & Kanaday to 
testify as to those negotiations; thus, another firm was retained to handle theimminent 
trial. I was responsible for getting those lawyers prepared for trial. The trial was without 
a jury; Chancellor Brandt ruled in favor of Thomas Nelson, Inc. 

Thereafter, I drafted the appellate briefs. I argued the appeal of the case. The Tennessee 
Court of Appeals affirmed the Chancery Court's ruling after I had left the firm for 
Washington. 

Lead Co-Counsel for New Life Corporation of America (pre-trial and appeal): 

Michael L. Dagley (formerly with Farris, Warfield & Kanaday) 

Bass, Berry & Sims 
3 15 Deaderick Street 
Nashville, TN 37238 
(615)742-6200 

Trial Counsel for New Life: 

L Vebb Campbell, II 
Sh JiTard & Roe 
424 Church Street 
Nashville, TN 37219 
(611)742-4200 
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Kenneth R. Jones III (formerly with Sherrard & Roe) 

150 Fourth Ave. N 
Nashville, TN 37219 
(615)726-0050 

Lead Counsel for Thomas Nelson, Inc. 

Jay S. Bowen (formerly with Bass, Berry & Sims) 

Bowen, Riley, Warnock &. Jacobson 
1906 West End Ave. 

Nashville, TN 37203 
(615)320-3700 

Co-Counsel for Thomas Nelson, Inc. (prior to trial) 

Joseph F. Welbom III (formerly with Bass, Berry & Sims) 

Walker, Tipps & Malone 
150 Fourth Ave. N. 

Nashville, TN 37219 
(615)313-6017 

Co-Counsel for Thomas Nelson, Inc. (trial and appeal) 

Timothy L. Warnock 

Bowen, Riley, Warnock & Jacobson 

1906 West End Ave. 

Nashville, TN 37203 
(615)320-3700 

4. Pacific Eastern Com, v. Gulf Life Holding Co., et al.. No. 93-194-1. Chancery Court for 
Davidson County, Tennessee; Chancellor Irwin Kilcrease; 1994-96. 

This case had been previously handled by two lawyers for Farris, Warfield & Kanaday 
who had left the firm prior to my arrival. The case concerned a commercial development 
loan for the construction of a hotel/motel in Nashville around 1970. Some twenty years 
later, the borrower claimed the loan was usurious. The case had been dismissed based on 
application of the statute of limitations; however, the Tennessee Court of Appeals 
reversed the dismissal. Michael L. Dagley and I then began to handle the case. 

Our client was American General Life Insurance Co., the successor-in-interest to Gulf 
Life Holding Co. Plaintiffs alleged that Gulf Life Insurance had participated in the 
original loan, which was made by an affdiated Real Estate Investment Trust (which had 
different successors in interest). Through discovery, we were able to learn that there was 
no evidence that Gulf Life had participated in the loan. In the face of pending motion for 
summary judgment filed on this issue, new lawyers for the plaintiff developer offered to 
- lismiss our client from the case. American General agreed to be dismissed voluntarily 
by plaintiff rather than await the court’s ruling on this pending motion. 
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Lead Counsel for Defendant American General Life Insurance Co.: 
Michael L. Dagley (formerly of Farris, Warfield & Kanaday) 
Bass, Berry & Sims 
315 Deaderick Street 
Nashville, TN 37238 
(615)742-6200 

Counsel for Co-Defendant Grubb & Ellis, Inc.; 

Steven E. Anderson (formerly with Bass, Berry & Sims) 

John C. Hayworth (also formerly with Bass, Berry & Sims) 
Walker, Tipps & Malone 
150 Fourth Ave. N. 

Nashville, TN 37219 
(615)313-6000 

Counsel for Co-Defendant Chemical Bank: 

Sam McAllester III (formerly with Wyatt, Tarrant & Combs) 

Bone, McAllester & Norton 

511 Union St., Suite 600 

Nashville City Center 

Nashville, Tennessee 37219 

(615)238-6300 

Original Counsel for Plaintiff Pacific Eastern Corp.: 

Robert L. Delaney 
323 Union Street 
Nashville, TN 37201 
(615)244-3000 

Additional Counsel for Plaintiff Pacific Eastern Corp.: 

William R. Willis, Jr. 

Willis & Knight 
215 Second Avenue, North 
Nashville, TN 37201 
(615)259-9600 

Jeffrey Rappuhn (formerly of Willis & Knight) 

HCA, Inc. 

1 Park Place 
Nashville, TN 37203 
(615)344-2591 


5. laddin Industries. Inc, v. Allied Plastics, Inc.. No. 3-94-1 103, United States District 
C ourt. Middle District of Tennessee; Hon. Robert Echols, Hon. John Nixon; 1994-95, 
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I represented Aladdin Industries in a licensing dispute with Allied Plastics, Inc. Aladdin 
held a patent for "Can-Grabber" technology used in cupholders, and had entered into a 
licensing agreement with Allied Plastics, Inc., a manufacturer of plastic automobile 
accessories. We filed suit on behalf of Aladdin on December 14, 1994. On March 7, 

1995, we sought a Temporary Restraining Order to prohibit Allied's continued use of the 
patented technology. On March 8, 1995, the Order was granted by U.S. District Judge 
Echols. By agreed order dated March 10, 1995, the TRO was extended through an 
expedited discovery schedule in anticipation of a preliminary injunction hearing 

When I was deposing Allied's corporate representative on or about March 29, 1995, we 
learned that; Allied was continuing to produce goods using the patented technology; 
Allied was unaware of the TRO; and, upon leaniing of the TRO, Allied's corporate 
representative took the position that a federal judge could not tell them what to do. On 
March 30, 1 filed an emergency "show cause" motion, and, on March 31, 1995, U.S. 
District Judge Nixon found Allied in contempt of court after a hearingjhat I handled. 
Judge Nixon then imposed fines for every day of non-compliance, and referred the matter 
back to Judge Echols for such other relief as should be afforded. 

On the day of a scheduled hearing before Judge Echols on the preliminary injunction and 
the contempt issue, after Allied replaced its counsel. Allied and Aladdin agreed to enter 
into a settlement and the case was dismissed. As I recall, Michael L. Dagley and U. Naill 
Falls, Jr., both then with Farris, Warfield & Kanday, oversaw my work at different times 
on this case, but I was the primary lawyer handling the matter. 

Co-Counsel for Aladdin Industries: 

Michael L. Dagley (formerly of Farris, Warfield & Kanaday) 

Bass, Berry & Sims 
315 Deaderick St. 

Nashville, TN 37238 
(615)742-6200 

H. Naill Falls, Jr. (formerly of Farris, Warfield & Kanaday) 

1143 SewaneeRd. 

Nashville, TN 37220 
(615)242-1800 

Original Counsel for Defendant Allied Plastics, Inc.; 

Earl Roberts 
530 Church St. 

Nashville, TN 37219 
(615)259-2404 

fa.bsequent Counsel for Defendant Allied Plastics, Inc.: 

Craig V. Gabbert, Jr. 

D. Alexander Fardon 

Harwell, Howard, Hyne, Gabbert & Manner 
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6. Patrick J. McRedmond V. Edward Stephen McRedmond and Lewis Anthony 

McRedmond. No. 95-P-1899, Probate Court of Davidson County, Tennessee, Honorable 
Frank Clement, Jr. and McRedmond v. McRedmond Brothers. Inc. . No. 96-324311(1), 
Chancery Court of Davidson County, Tennessee, Chancellor Irwin Kilcrease;. 1995-97. 

These cases involved a dispute between cousins who were the second-generation owners 
of a family business. I worked on this matter with Overton Thompson III, who was the 
lead counsel. 

Two separate proceedings were involved. The first was a corporate dissolution suit in 
Chancery Court; the second was a challenge to the probate of a will of one of the 
Company's founders. 

The most significant legal issue to occur before my departure for Washington, D.C. 
involved our attempt to disqualify Robert J. Walker and Joseph F. Welbotn III, both then 
of Bass, Berry & Sims, who were representing the other McRedmonds. We learned that 
Bass, Berry & Sims had represented all of the McRedmond parties, including our clients, 
in an appellate matter arising out of claim of minority shareholder oppression relating to 
another business. The court had not yet ruled on their appeal. 

Mr. Thompson and I conducted discovery on the conflict of interest issue, and then I 
drafted a motion to disqualify Bass, Berry & Sims from representing their clients. Mr. 
Tliompson argued on our behalf The courts ultimately decided not to disqualify Bass, 
Berry & Sims, and the cases proceeded with additional discovery. I left the firm for 
Washington, and understand that the case later settled. 

Lead Counsel for Plaintiffs: 

Overton Thompson III (formerly of Farris, Warfield & Kanaday) 

Bass, Berry & Sims 
3 1 5 Deaderick Street 
Nashville, TN 37238 
(615)742-6200 

Counsel for Defendants: 

Robert J. Walker (formerly of Bass, Berry & Sims) 

Joseph F. Welbom III (formerly of Bass, Berry & Sims) 

Walker, Tipps & Malone 
150 Fourth Avenue N. 

Nashville, TN 37219 
(615)313-6000 
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7, Wachtel v. Western Sizzlin, No.' 95-781-1, Chanceiy Court for Davidson County, 
Tennessee; Chancellor Irwin Kilcrease; 1995-97, 

This case concerned a wrongful termination/breach of employment contract claim by the 
ousted Chief Executive Officer of The Western Sizzlin Company ("WSC"). We 
represented WSC. Mr. Wachtel asserted that he was entitled to $8.5 million in special 
damages, contending that, had he remained CEO, he would have taken WSC-public and 
his stock would be worth millions, 

I worked with both Michael L. Dagley and Overton Thompson III on this case, which 
consumed a significant part of my practice for more than one year. I left for Washington 
D.C. after drafting a motion for summary judgment on Wachtel's claim for special 
damages, in which WSC contended that the claim was barred as remote and speculative, 
and that his remedy, if any, should have been through a derivative claim. That motion 
was granted by the trial court after I left town, but was later reversed ^ the Tennessee ■ 
Court of Appeals. See Wachtel v. Western Sizzlin Co.. 986 S.W.2d 2 (Tenn. App. 1998). 

Counsel for Defehdant/Counter-Claimant WSC; 

Michael L. Dagley (Lead; formerly of Farris, Warfield & Kanaday) 

Overton Thompson III (Co-Counsel; formerly of Farris, Warfield & Kanaday) 

Bass, Berry & Sims 

315 Deaderick Street 

Nashville. TN 37238 

(615) 742-7729 

Counsel for Co-Defendant Titus W. Greene 
Hal D. Hardin 
218ThirdAve. N. 

Nashville. TN 37201 
(615)369-3377 

Counsel for Co-Defendant 'Victor Foti: 

Kenneth R. Jones III (formerly with Sherrard & Roe) 

150 Fourth Ave. N 
Nashville, TN 37219 
(615)726-0050 

Counsel for Co-Defendant Joe Cowart: 

C. Dewey Branstetter, Jr. 

Branstetter, Kilgore, Stranch & Jennings 
227 Second Ave. N 
Nashville, TN 37201 
(615)254-8801 
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Counsel for Plaintiff David K. Wachtel: 
John L, Ross 
Neal & Harwell 
150 Fourth Ave. N. 

Nashville, TN 37219 


8. Head v, Wachovia Bank of Georgia. N.A. . No.96358, Probate Court of Davidson County,- 
Tennessee; Judge Frank Clement, Jr.; 1995-97. 

Along with Michael L. Dagley.l represented Wachovia and a former officer, A. Gilmore 
Crurapler, in this matter until my departure for Washington D.C. The lawsuit involved a 
claim by a beneficiary of a trust that Wachovia's predecessor. First American National 
Bank, Atlanta ("FANB"), had breached its fiduciary duty. The facts were salacious, and 
are recounted in some length in the appellate opinion. See Head v. Wachovia Bank of 
Georgia. N.A.. 88 S.W.3d 180, 181-86 (Tenn. App. 2002)., The basicTssue was that a 
FANB trust officer (Addison) had a sexual relationship with a personal assistant to the 
plaintiffs grandmother, while at the same time Addison oversaw the grandmother's trust. 
The same personal assistant was also embezzling money from the grandmother's 
checking account at another financial institution (into which the FANB trust made 
deposits). When the embezzlement came to light, FANB and its attorneys (Jones Day, 
which also represented the grandmother and her family) recovered more than $500,000 
from the personal assistant; Addison resigned. At the instruction of plaintiffs 
grandmother, FANB and Jones Day were not to pursue any embezzled amounts that may 
have preceded the creation of the trust at FANB. Years later, plaintiff alleged that 
Wachovia's actions as executor of his grandmother's estate had been tainted by an 
underlying breach of its fiduciary duty for not having pursued alleged claims against the 
personal assistant and Addison with greater vigor, 

I was responsible for document review, handled written discovery, took depositions, 
defended depositions, and helped prepare witnesses for depositions, including defendant 
Grumpier. I also performed legal research concerning plaintiffs' claims and in 
anticipation of a summary judgment motion, and helped coordinate the defense of the 
case with the attorney for Addison. After I left the fimr for Washington, Wachovia 
moved for summary judgment and it was granted; Head later replaced his lawyer, John 
Schwalb, with Bill Harbison to handle the appeal. Although Mr. Harbison was not 
involved in the case when I was, he, too, would have knowledge of the record of 
proceedings. The Tennessee Court of Appeals later affirmed the summary judgment. 

Lead Co-Counsel for Defendants Wachovia and Grumpier: 

Michael L. Dagley (formerly of Farris, Warfield &, Kanaday) 

Bass, Berry & Sims 
315 Deaderick Street 
Nashville, TN 37238 
(615) 742-6200 
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Counsel for Co-Defendant Addison: 

C. Dewey Branstetter, Jr. 

Branstetter, Kilgore, Stranch & Jennings 
227 Second Ave. N 
Nashville, TN 37201 
(615)254-8801 

Initial Counsel for Plaintiff Francis Head: 

John Schwalb 
Williams & Schwalb 
The Lotz House 
IIH Columbia Avenue 
Franklin. TN 37064 
(615) 794-7100 

Subsequent Counsel for Plaintiff Francis Head: 

Bill Harbison 
Sherrard & Roe 
424 Church St. 

Nashville, TN 37219 

9. Sandra K. Baker (AbromsI v. State of Tennessee, ex rel. Gary D. Baker . Appeal No. 
01A01-9509-CV-00428, Court of Appeals of Tennessee, Middle Section at Nashville; 
Hon. Ben H. Cantrell, Hon. Samuel L. Lewis, Hon. William C. Koch, Jr.; 1996-97. 

This appeal involved the issue of whether the trial court erred in exercising its discretion 
to avoid the mechanisms of Title IV-D of the Social Security Act in the collection of 
child support payments; utilizing a Title IV-D contractor resulted in a 5 percent penalty 
on our client, the non-custodial parent. I served as associate counsel for Ms. Abroms on 
the appeal, and I drafted the appellee's brief. In its opinion, the Court of Appeals 
expressed frustration with the statutory scheme's application in this case, but it reversed 
the trial court based on the plain wording of the statute. 

Lead Counsel for Appellee Abroms: 

James G. Martin III , 

Stites & Harbison (fTk/a Farris, Warfield & Kanaday) 

424 Church St. 

Nashville, TN 37219 
(615)244-5200 

Counsel for Appellant, State of Tennessee: 

James H. Tucker, Jr. (former Assistant Attorney General) 

Manier & Herod 
150 Fourth Avenue N. 

Nashville, TN 37219 
(615)244-0030 
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1 0. Alexander v. SunTrust Bank. No. 92C-25 1 8, Third Circuit Court for Davidson County, 
Tennessee; Hon. Walter C. Kurtz, Circuit Judge; 1996-97. 

SunTrust lost a $3.5 million judgment in a trial handled by a partner in my firm in a case 
in which it was alleged that SunTrust's failure to fund fiilly a loan commitment resulted in 
the demise of an apartment complex's operations. The verdict included compensatory 
and punitive damages against SunTrust. Another partner, Bradley A. MacLean, and I 
were brought into the matter to assist in the post-judgment work. I drafted the post- 
judgment motions and memoranda of law; Mr. MacLean handled the argument of the 
motions. The case settled before the motion was decided. 

Co-Counsel for SunTrust Bank, Nashville, N.A. 

Bradley A. MacLean (Lead, post-trial motions) 

Robert C. Goodrich (Trial) 

Stites & Harbison (fTWa Farris, Warfield & Kanaday) — 

424 Church St. 

Nashville, TN 37219 
(615)244-5200 

Counsel for Plaintiffs: 

Gary Blackburn (formerly of Blackburn, Slobey, Freeman & Happell) 

Blackburn & McCune 
101 Lea Avenue 
Nashville, TN 37210 
(866) 222-7770 


20. Legal Activities ; Describe the most significant legal activities you have pursued, 

including significant litigation which did not progress to trial or legal matters that did not 
involve litigation. Describe fully the nature of your participation in these activities. 
Please list any client(s) or organization(s) for whom you performed lobbying activities 
and describe the lobbying activities you performed on behalf of such client(s) or 
organizations(s). (Note: As to any facts requested in this question, please omit any 
information protected by the attorney-client privilege.) 

General Counsel for Corrections Corporation of America 

Since January 2001, 1 have served as the General Counsel for Corrections Corporation of 
America ("CCA" or the "Company"). CCA is a publicly-traded. New York Stock 
Exchange-listed company that employs about 17,000 people and cares for more than 
70,000 inmates. I have been responsible to the Board of Directors and Chief Executive 
Officer of CCA for all of the Company's legal affairs, including the following areas of 
responsibility: corporate governance, compliance with federal securities laws, litigation 
management, contract management, certain tax issues, labor and employment law issues, 
internal investigations related to allegations of material wrongdoing by employees, the 
creation and maintenance of an effective corporate compliance and ethics program, 
advising on the law pertaining to civil rights and corrections, and other areas. 
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Litigation is a significant component of the Company's legal department. When I first 
started with the Company, several pending litigation matters had been disclosed to the 
market for their potential ability to have a material adverse impact on the operations of 
the Company. I was personally involved in resolving each such litigation matter. 

Over time, the vast majority of lawsuits against the Company (which, on average, 
account for between 700-1100 lawsuits at any one time) have been handled by outside 
lawyers under the supervision of the Company's Deputy General Counsel for Litigation 
Management, whom I supervise. Matters that are material - or present a risk of becoming 
material - to the Company's operations, whether qualitatively or quantitatively, have been 
personally supervised by me (including advising the Company about whether such 
matters should be disclosed in the Company's fdings with the Securities & Exchange 
Commission). 

Examples of significant litigation-related matters in which I have become substantially 
involved at the Company include the following; 

• A group of federal civil rights suits filed by two law firms against the Company in 
three separate jurisdictions: South Carolina, New Jersey, and Tennessee. These 
matters also spawned insurance litigation between the Company and its former 
insurance carrier in Tennessee and South Carolina. These cases involved repeated 
mediations (led by the Special Master of the Federal September 1 1th Victim 
Compensation Fund), a trial in South Carolina, a trial in New Jersey, and the 
ultimate resolution of the various claims through trial and/or settlement with 
insurance funds. 

• Civil rights claims in Texas against the Company's inmate-transportation 
subsidiary alleging sexual assaults on two female detainees by two inmate 
transportation officers and associated insurance litigation in two jurisdictions. 

• A state grand jury investigation into the jail death of a 19 year-old male and 
related wrongful death claim filed by the parents. 

• Various lawsuits relating to the Employee Stock Ownership Plan of an acquired 
entity, including state and federal litigation by the trustees of that Plan seeking 
indemnification from the Company for an approximately $21 million verdict 
against them. 

• Federal and state criminal investigations concerning the death of a female inmate 
shortly after a use of force incident, as well as civil litigation concerning that 
death. 

• An appeal of an IRS audit involving a determination that more than S 1 00 million 
was owed in back taxes for a predecessor entity. Moreover, one of the 
adjustments could have required the Company to distribute an additional $70.5 
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million in CMh or securities as a result of the Company's election to operate as a 
Real Estate Investment Trust in 1999. 

Government Investigations 

I worked for about 9 months as a Counsel on the U.S. Senate Committee on 
Governmental Affairs' investigation into illegal fundraising in connection with the 1996 
federal elections. This investigation was very much like a major trial. I deposed a 
number of witnesses, including officials with the Democratic National Committee and 
members of the White House Counsel's Office. To prepare for these depositions, I 
reviewed boxes of documents and transcripts of other witness testimony. I then assisted 
Senior Counsel on the investigation in preparing for examining the witness at televised 
hearings, as well as preparing Senators for their examinations of witnesses at the 
hearings. Finally, I drafted a significant portion of the Committee's final report. 

Legislative Experience 

Though I was not engaged in the practice of law as Sen. Bill Frist's legislative director 
ftom 1998-2001, the work utilized my legal training. I helped draft legislation and 
counseled other legislative staff and the Senator on the implications of proposed 
legislation. 

Lobbying Activities 

While at the Company, I have performed certain lobbying activities on its behalf, and 
have registered to do so. Most of my work in this area has consisted of strategic advice 
to the Company's Business Development group and our outside lobbyists; however, I 
have attended a few meetings on behalf of the Company. All such meetings involved the 
promotion of the use of private-sector corrections alternatives for federal customers. 

21. Teaching : What courses have you taught? For each course, state the title, the institution 
at which you taught the course, the years in which you taught the course, and describe 
briefly the subject matter of the course and the major topics taught. If you have a 
syllabus of each course, please provide four (4) copies to the committee. 

None 

22. Deferred Income/ Future Benefits : List the sources, amounts and dates of all 
anticipated receipts from deferred income arrangements, stock, options, uncompleted 
contracts and other future benefits which you expect to derive ftom previous business 
relationships, professional services, firm memberships, former employers, clients or 
customers. Please describe the arrangements you have made to be compensated in the 
future for any financial or business interest. 

Pursuant to certain non-qualified stock incentive plans, and upon my resignation from 
CCA, I would be required to exercise any vested options within 90 days of the date of my 
resignation. Once such options are exercised, there are no other arrangements for 
deferred income or other future benefits from any prior activity. 
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23. Outside Commitments During Court Service : Do you have any plans, commitments, 
or agreements to pursue outside employment, with or without compensation, during your 
service with the court? If so, explain. 

I have no such plans. 

24. Sources of Income : List sources and amounts of all income received during the 
calendar year preceding your nomination and for the current calendar year, including all 
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other 
items exceeding $500 or more (If you prefer to do so, copies of the financial disclosiue 
report, required bythe Ethics in Government Act of 1978, may be substituted here.) 

See attached financial disclosure report. 

25. Statement of Net Worth : Please complete the attached financial neLworth statement in 
detail (add schedules as called for). 

See attached statement of net worth. 

26. Potential Conflicts of Interest : 

a. Identify the parties, categories of litigation, and financial arrangements that are 
likely to present potential conflicts-of-interest during your initial service in the 
position to which you have been nominated. Explain how you would address any 
such conflict if it were to arise. 

Parties, categories of litigation, and financial arrangements that are likely to 
present potential conflicts-of-interest during my initial service in the position to 
which I have been nominated would include business organizations in which I 
have a financial interest; cases concerning those who may hold securities on my 
behalf, including Nashville Bank & Trust Co., SunTrust Bank, and Diversified 
Trust Co.; cases concerning Corrections Corporation of America, Inc. or 
Nashville Bank & Trust Co., both of which I have served as either an officer or 
director; and matters involving any nonprofit institution that I have served in a 
fiduciary capacity. 

b. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. 

Over time, I would like to pursue investment methods that may reduce the 
potential for any conflicts. I would resolve any potential conflict of interest by 
complying with all relevant statutes and the Code of Conduct for United States 
Judges, as well as any other applicable requirements. Referring to these sources 
would provide direction in my consideration of whether a recusal was necessary. 
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27. Pro Bono Work : An ethical consideration under Canon 2 of the American Bar 
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged,” Describe what you have done to fulfill these 
responsibilities, listing specific instances and the amount of time devoted to each. 

During private practice, I devoted substantial time to pro bono work. Indeed, shortly 
after arriving at my firm, I was asked to assume primary responsibility for an inmate in a 
civil rights lawsuit against state corrections officials. This inmate was being represented 
by my firm pursuant to an appointment by United States District Judge Higgins. All of 
my work on this matter, including a multi-day jury trial, was without expectation of 
remuneration. As my client was not a prevailing party, the entire representation was pro 
bono. I would estimate that I spent hundreds of hours on this one case alone. 

Second, while engaged in the private practice of law, I agreed to participate in the 
Nashville Bar Association's pro bono program. Through that program, I represented a 
woman on an estate planning and property question. Before the matter could be 
concluded, I left the firm to work for the Senate Committee on Governmental Affairs, 
and another lawyer at my firm continued to represent the woman and he worked to 
resolve the issue that caused her to seek legal representation. 

28. Selection Process : 

a. Please describe your experience in the entire judicial selection process, from 
beginning to end (including the circumstances which led to your nomination and 
the interviews in which you participated). Is there a selection commission in your 
jurisdiction to recommend candidates for nomination to the federal courts? If so, 
please include that process in your description, as well as whether the commission 
recommended your nomination. List the dates of all interviews or 
communications you had with the White House staff or the Justice Department 
regarding this nomination. Please do not include any contacts with Federal 
Bureau of Investigation personnel concerning your nomination. 

After interviewing with both Senator Lamar Alexander and Senator Bob Corker, I 
received a call from the White House to interview for the nomination. I was 
interviewed on Wednesday, February 21, 2007 by staff from the White House 
Counsel’s office and from the Department of Justice. On April 10, 2007 I was 
informed that the President wished to proceed with the nomination, provided 
additional processing and vetting was satisfactory to the White House. I received 
nomination paperwork from the Department of Justice and have had periodic 
contact with them regarding that paperwork. My nomination was forwarded to 
the Senate on June 13, 2007. 

I am not aware of a judicial selection commission in this jurisdiction. 
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b. Has anyone involved in the process of selecting you as a judicial nominee 

discussed with you any currently pending or specific case, legal issue or question 
in a manner that could reasonably be interpreted as seeking any express or 
implied assurances concerning your position on such case, issue, or question? If 
so, please explain fully. 

No. 
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1. Peraon lUportiag Oart name, &nt, middle inltlaQ 

Puryear, Custavus A 

1. Court »r O^DlzadgB 

Middle District of Tomessee 

J.D^olR^ert 

06/13/2007 

4. Title (Article Cl Judges Indices eedve or Knbr eUtur; 
nu{^s(r«te judges Indicate full- orp»rt4ltae) 

District Judge /Nominee 

5a. Re^rt Type (check appropriate ^e} 

g NoffiineiiMi. Date 05/13/2007 

Q Inidal Q Annual Q Final 

6. Reporting Period 

01/01/2006 

to 

05/31/2007 

5b. Q AmcndedlUport 

7. Chambers or Oflice Addrus 

Corrections Corp. of America 

1 0 Burton Hills BIv± 

Nashville, TN 37215 

LOathebasUof ihelnfonoattdB cenialned in this Report and any 
nodilicatMAs pertaiftljig tberelo, tt is, in ny opinion, in compliaoce 
witk appUcablt lam and regublions. 


IMPORTANT NOTES: The inslructiorsaceomponying this form must be followei Complete all parts, 
checkmg the NONE box far each part where pou hope no reportable information. Sign on last page. 


L POSITIONS. (Xeperrtng individual «nlyitt*pp. 9-13 e/iwaetioiu.) 
I I NONE {7Vb reportable positions.) 


POSITION NAME OF QRGANtZATTON/ENTITY 

1. Exec^^live Vice Frcsidcnl, General Counsel Sc Secretary Corrections Corporation of America 


2. Director 

Nashville Bank & Trust Co. 

3. Chief Manager 

GAPRea]^#I,LLC 

4, Trustee 

Trust #1 

S. Diteotor 

American It£ij Cross, Nashville 

6. Director, Chaimiu 

Antiques it Garden Show of Nashville 

7. iixeoutive Board Member 

Boy Scouts of America, Middle Tennessee Council 

8. Director 

Qteekwood Botanical Gardens & Museum of Art 

9. Dtreucor 

Exchange Club of Hashvitle, Inc. 

10. Comraissioiici’ 

National Prison Rape Elimination Coourussion 


n. AGREEMENTS. (Xepar^i ^indiridual ontyifupp. J^-JSofbalnietiora^ 
fx"[ NONE (No repc rtable a^'n 'ements.) 


UATE 
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Huae of rcnslilt*p«ttiog 

pBte of Report 

Page 2 of 20 

Poiyear^ Gustayus A 

. 06/13/2007 


ULl* NON'TNVESXMENX ]^?C01VEE. (SeponingMMiiialeti^tpoat«itupp.I7~24ti/in)ffuclhnt.) 

A- Filer's Non-Investment Income 
I I NONE (7/b reportable non-investment income.) 

PATE so u r c e ANP X yPE . IMCQMS 

(yours, not spouse's) 


1.2007 

Nashville B ank & Trust Co.- Diiector compensation 

S 3,000 

2. 2007 

Nashville Bank & Trost Co. • ChBiiman of the Compensation and Human 

Resources Committee 

J 1,100 

3. 2007 

CoTTcctions Corporation of Amedca- salaiy, bonus, & restricted stock 

S 439,039 

4. 2006 

Corrections Corporatioo of America- salary, beaus, restricted stock, & 
exercised options 

32,258,435 

5. 2005 

CorrectioDS Corporalioo of America- salary, bonus, &. exercised options 

$ 1,031,882 

6. 

7. 


B. Spouse's Non-Investment Income - Ifycu wertmarrUHtaing anyponlanofikertforlutgytar, eompleitthitseeilen. 
(Palter amount nU nguind CECcpf/ar Aonorsrjo.) 

|X I NONE reportable non-investment income.) 

PATE SOURCE AND TYPE 



IV. REIMIP KSEMENTS ~ tramj.-orlaiut. higing, food, €nttriainment 

(Includa those to ipc est and depeiulait children. Scepp. iS-lTofu. 'ructions.) 

I I NONE (No reportable reimbursements.) 

SOURCE 
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Date of Report 

Page 3 of 20 
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- 06 / 13/2007 


V. GIFTS. (Incliida thott n spaute end dqutdent ekUdrtA Seepp. il-3i 
1 I NONE (?/t) reportable gifis.) 

source ' description value 

1. Bxonpt 


2. 


3 . 


4 . 


VI. LIABILITIES . (Ineludti thos! ef spause and d^trtdenteMdrca. Stepp. 32‘Sd a/insbvetiens.} 

[i?] NONE (No reportable liabilities.) 

mPITO K DESCRIPTION VAmECOPE 

1 . 


2. 


3 . 


4 . 


5 . 
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VH. INVESTMENTS and TRUSTS —bicomt, raitit, iriiuacihHi^atJadtstbott a/HittpciHteanJd^uiienidilUrt/L,Se«pp. S4’S7 o/JUing butruaioni) 


□ 


NOISE (No reportable income, assets, or transactions.) 


A. 

Dsolptioa of Aueti 
(including tiust tueu) 

Place "(X)' after etch asssl 
exempt ftoiD prior dicclorure 

B. 

Income during 
tilting period 

C 

Grot* ?*)se al end of 
reponing period 

D. 

Tntuictioiu durieg reporting period 

(1) 

Ammnt 

Code! 

(A-H) 

(2) 

Type(e.g. 
dtv., rent, 
or int) 

a) 

VahK 

CodaZ 

Q-rt 

m 

Vahie 

Method 

Qtiei 

(Q-W) 

(1) 

Type (e g. 
buy, seO, 
merger, 
ledeniption) 

If BM Menpt ftom durienire 

(2) 

Dale 
Mouth * 
Day 

(3) 

Vahie 

Code! 

(J-P) 

(4) 

daln 

Code! 

(A-H) 

(5) 

Identity of 
buyeriscller 
(if private 
tranaclion) 


1. Nashville Bank & Trust Co. Checking 
Account 

D 

Interest 

M 

T 

Exempt 





2. SunTrust Bank, Checking Account 

A 

Inteie« 

J 

T 






3.IRA#1 


None 

J 

T 






d.IRA#2 


None 

K 

T 






5. GAP Real^Sl LLC (50% intwest) 

F 

Rent 

O 

S 






6. Nashville Bank & Trust Co. Brokerage 
Account: 










7, -American International Group Inc. 


Hone 

M 

T 






8. -Co^ctioBS Corporation of America 


None 

N 

T 






R -h'unTiustBanks Inc. 


None 

0 

T 






10. -Cash Equivalent FCR Fund 


None 

J 

T 






11. Nashviile Bank & Trust Co. Managed 
Bond Accoiint: 










I2.-Citycil Chal' i.JOgaTNSERADTD 

A 

bterest 

L 

T 






13. -Madison Ciity Temi Sci; ^ Pub Impt 

B 

Interest 

L 

T 






14. -Moiitgu ifyCnty TenoRcfFS.A Go 
UnltdDTD 

B 

Interest 

L 

T 






15. -Shelby (Tnty 1 -lui Pub Impt & Seb-Ser 
A DTD 


None 

L 

T 






16. -TeoD SLSchiWAulh Second PC-Si r 
A DTD 

A 

Interest • 

L 

T 






17. -Tipton (3tyTei irstUtilDist 
Wtwtks&Gas 


None 

L 

T 







l-beasKOicL Codec 
(SeeCohuisuBl udC )) 

2. VslBeCbda 

(See f <*"»"« C! Bid C 3} 

3. Ve&ie Metbod Cbdei 
(See Cokam C2) 


A-S:,0<norl» 
F“J50,OOI-Illi., 3( 

3 •415,000 Of less 
N “*250.001 . Jii- » 

P3 -425,000,001- 0 JO, .*3 

Q“Af1B*ial 

U«Boc>kViIu> 


a “* 100 , 001 -S],9(K^O)0 

K>*i5.09l<S50,000 

O“*50D,0Oi>*>,l)«Min> 

R.<o<t(Re>l EitileOBljr) 
Y-Clber 


C<U01- *5,0(10 
HW1^,0D1 -SS,DOC(000 
L-S*O,ODt-SlCl0.0(» 
PI4i.OC(l.001-*5.(l(«,000 
P4 “Mm Ibto S50,000,Dn> 


D°*5.(»l -*15,000 
m •^doK than *5,000,000 
M“SIOQ,001 ■ *250,000' 

P 2 “*5,000,001 - ns,ooo.cii» 

T-CuhMvtd 


E“*15,001-SJ0,CO0 
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Niint ofPmox R^srUng 

D*U of Rqiect 

Page 5 of 20 

Puiyesr, GustaTut A 

06/13/2007 


Vll. INVESTMENTS And TRUSTS —bieome, nlu«,lrBn3aa(9n$^dtiiUsAettofthttpeuHand6epeiidtnlchiUrttt.St«PP- J4-S7 offiibtgiiatnaieni) 
NONE (No reportable income, assets, or transactions.) 



A. 

Dumpiioa orA^seis 
(includsig that usels) 

PUce "(X)" iflci ucb tssct 
exempt from prior disclosure 

B. 

Incoine during 
lepoitlog period 

C 

Gtob vkhke ei end of 
Kportiagpenod 

D. 

Trauaetioas during tepotlicg period 

(0 

AiDount 

Codel 

(A-H) 

(2) 

Type/e-g. 
div., reut, 
oriot) 

(1) 

Value 

Code 2 

(H7 

(J) 

Value 

Melltod 

Code 3 
«}-W) 

(1) 

Type(e.g. 
buy, sell, 
merger, 
redemption) 

Kaotexeaft &om discimun 

(7) 

Date 

Month - 
Day 

(3) 

Value 

Code2 

(J-P) 

(4) 

Oaia 

&>dei 

(A-H) 

(5) 

Iifciitity of 
buyei/sellei 
(if private 
tranuetion) 


18. -Wilson Cnty Term Qity Disl Sch 



L 

T 






19. Nashville Bank & Trust Managed 

Equity Account: 










20. -ABN Amro Holding NV ADR Slock 
(common) 


None 

J 

T 



- 



21. -AT&T Inc, Stock (cominon) 

A 

Dividend 

I 

T 






22. -Alcoa Inc. Stock (common) 

A 

Dividend 

J 

T 






23. -Allergan Inc. Stock (common) 


None 

J 

T 






24. -Alisute Coip. Sto4( (common) 

A 

Dividend 

J 

T 






23. -Altria Croup Inc. Stock (common) 

A 

Dividend 

J 

T 






26. -Afflerican Express Stock (common) 


None 

J 

T 






27. -American Intemalional Group Inc. 
Stock (common) 

C 

Dividend 

M 

T 






28. -Ameriprise Financia! liic.Stock 
(common) 


None 

J 

T 






29. -Andrew Corp. Stock (common) 


None 


T 






30. -AON Coip. Stock (common) 


None 


T 






31. -Apache Corp. Stock (co Tunon) 


None 

J 

T 






32. -Apple Computer Inc. Slock (c'lnmon) 


None 

J 

T 






33. -Aqua America inc. Stock (cc mruoii.) 


None 

J 

T 






34. -Arrow Eiccti-onics Stock ( 3 nmon) 


None 

3 

T 







1 . laccme OttD Cedu: 

A-31, KMatlea 

B^i.I»l-{2,30n 

C'«,»l-U/)00 

D>d3, 001-113, 000 

£-113,001-130,000 

(SeeCoIumsi B 1 tnd D4) 

F=;;-o. Xf}-J!00,ooo 

a«d3oa,(»i-si,oi»,iwo 

Hi «=il.«»,00 1 • 15,000,000 

H2 -Mon ibaB 13,000,000 


2. Value Coda 

J=II5,i JOoffeo 

IL>dI3.B0i-SK>3XI0 

L’diqoot- 1100,000 

liKtOqoOI -1230,000 


{See Cohunat Ci eoii D3) 

N>=i25( aOi-JSOO.OOO 

0>43I»,a))-S], 000/300 

ri <1/100,001 - 13,000/300 

P2 -13, 000, 001 -S23,000t000 


3. Value Method Coda 
(SeeColuaaCS} 

lO-S.'I, 00,001 -130.000,000 

I) -A; m aJ 

U«B' ok Value 

R >Caai (Real Eaiale Onh'} 
V<Olter 

M-Munlhn 130,000,000 
S^Aaessait 

W^eatnakd 

T-CadiMBka 
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NONE (No reportable income, assets, or transactions.) 


A. 

Detcriplioa of Ajtets 
(seAidbg DuttbiKli) 

Flaw *90* 

exempt frorD prior diteloiuce 

B. 

Incoee duriog 
reporriog period 

C 

Gioa value Al end of . 
f^cstiiig period 

D.- 

TratiMrtinnt during Rpoftiogperiod 

(1) 

AmouDt 

Code ! 
(A-H) 

(2) 

Type (e.g. 
div., rent, 
or bL) 

(0 

Vahie 

Code 2 
(W) 

CO 

Vahe 

Mediod 

Code3 

(Q-W) 

(0 

Typc{c.g. 

buy, tell, 
merger, 
rederaption) 

tf sot eaempt from dbdonee 

(2) 

Date 

Moctfa • 
Day 

(3) 

Value 

Code 2 

y-p) . 

!4) 

Giiu 

Code] 

<A-H) 

(5) 

Identity of 
buyec/seller 
(ifprivate 
tmuaction) 



35. -Autoliv Inc. Slock (common) 


None 

1 

T 






36. -AutoZone Inc. Stock (common) 


None 

J 

T 






37. -Avis Budget Group Inc. Stock 
(common) ' 


None 

J 

T 




■ 


38. -Banco. Bilbao Vizcaya Argentina SA 
Stock (common) 

k 

Dividend 

} 

T 






39. -Bank America Corp. Stock (common) 

B 

Dividend 

1 

T 






40. -Barclays PLC Stock (common) 

A 

Divideod 

J 

T 






41. -Berkshire Hathaway Inc. Class D Stock 


None 

J 

T 






42. -BHF Ltd. Sponsored ADR Stock 
(commoo) 

A 

Dividend 

J 

T 






43. 'Blackrock Inc. Stock (common) 


None 

J 

T 






44.-HdtRBIock Inc. Stock (common) 

A 

Dividend 

) 

T 






45, -DuAton Scientific Coip. Stock 
(cominon) 


None 


T 






46, -Binlington Northern Sanu Fe Corp. 
Stock (-ummon) 

A 

Dividend 


T 






47. -CRH PLC Stock (common) 


None 


T 






48. -C /S Coip. Stock (common) 


None 


T 






49. -Cl bcla's loc. Class A Common Stock 


None 


T 






50. -CtbctMicroelectrotucs Corp. Stock 
(common) 


None 


T 






5 1 . -Cardinal Health Ino, Stock (common) 

A 

Dividend 

J 

T 







1. liKcm OatnCodo: 

A>4),D00nlea 

B<SI,OOS-S2,MO 

C-t2,J0I -43,000 

D-S3,D01 -413,000 

E-4|3,D0I -430,000 

^ee CbhisiBS SI md D4) 

F-<5p,00I-S!l»,«» 

O>SjK^(l01-Sl,(n);00o 

HI >11,000,001-43,000, mo 

H2 -Mote Ihaa 43.000,000 

2. Value Codei 

J-SIJ,W0erk9 

K-S1S.OOI-SSO,OI» 

L-SSO.OOt'tlO0,O0O 

bt>4]OO.OOt- 4130.000 


(See Cabmu Cl etd D3} 

N«S2J0, 001-1100,000 

o-ssa^i.Si,DO(ibOoo 

PWi,DOO,OOt -45,000,000 

n<3, 000,001 -423,000,000 


3. ViJoe Me&od Codea 
(See Cebma C3} 

P3 »S2l3X»,OOI - J50,0.O,t JO 
Q-Appnuil 

U -Soak Value 

R *00(1 (Real Estate Out)) 
V-Otli« 

M ■Men (baa 430.000,000 

W>£(dnnted 

TKUiMiikB 
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VerDate Nov 24 2008 


FINANCIAL DISCLOSURE REPORT 

NtiM oIFerMftRepoitlnt 

pate Df Report 

Page 7 of 20 

Paf7 ew, Gtiti^vut A 

- Ofin 3/2007 


Vn. INVESTMENTS and TRUSTS — income, ralut, troniaetfora ffndnJulhojeofiketpouse anJ i^endtnt ehlUrtn. Sttpp, S4~S7 o/fiBitginttniclions) 
I I NONE (No reportable income, assets, or transactions.) 


A. 

Desaiptioik of Aoets 
(ncludiog buM tneb} 

PUc« ’'(X)''aAereacha»set 
exenipt Irvin prior disclosure 

B. 

locome duriag 
reportugperied 

a 

Gmo value at end of 
i^oftuig period 

D; 

Tnosactiooa during reporting period 

(1) 

Amount 

Codel 

(A-H) 

(2) 

div., rent, 
erinL) 

0) 

Vahte 

Code 2 

O-P) 

P) 

Value 

Method 

Code 3 
(Q.W) 

(1) 

If DM tuBifiL ficHB <&iclenire j 

Typ6{e.g. 
buy, kU, 

magef, 

redemplioo) 

P> 

Due 

Monlh- 

Day 

P) 

Yatoe 

Codcl 

y-P) 

(4) 

Gain 

Codel 

CA-H) 

(5) 

Identity of 
buyer/seller 
(if private 
ImuaeCion) 


S2. -Caterpillar Inc. Stock (common) 


None 

J 

r 






53. -CEMEX SAB DE CV Sponsored ADR 
Stock (common) 


None 

J 

T 






54. -Chevron Coip, Slock (conunon) 


None 

.J 

T 



- 



55. -Chicago Mercantile Exchange Stock 
(common) 


None 

J 

T 






56. -Ciligroup Slock (common) 


None 

J 

T 






57. -Columbia Sportswear Co Stock 
(common) 


None 

J 

T 


■ 




56. -Comcast Cotp. Stock (common) 


None 

J 

T 






59. -Commscope lac.Stock (common) 


None 

J 

T 






60. •Conoco Phillips Oil Stock (conunon) 


None 

I 

T 






61.'CezitmeDtalAG Stock (common) 


None 

J 

T 






62. -Costco V/hokssie Caip. Stock 
(common) 


None 

J 

T 






63. ‘DanaherCorp.Stock (common) 

A 

Dividend 

M 

T 






64. -Dean Foods Co. Su .!\ (common) 

A 

Dividend 


• T 






65. -Dell Inc. Stock (common) 


None. 


T 






66. -Devon Energy Coip. Slock (common) 

A 

Dividend 

J 

T 






67. -Diageo PLC Sponsored ADR Stock 
(common) 

A • 

Dividend 

J 

T 






68. -Dover Coip. Slock (c ciinnoii) 

A 

Dividend 

J 

T 







1. tncim C>s Cc>dec 
(SeeCohBiiaB! bkJ [ 
LVthKCMtet 


S.VihnMdbwI Code 
(See CekuB) CZ) 


A>SI.0OOQrIett 

F-JS0.Cl0!.JJi»,Wl> 

WlS.OOOorkB 

N-S2X),a>i>$»0.000 

n -ni,o«,oc) - j5o,ooo,oc 

Q=Apfiii!i5 

U-BookVibie 


K>Si5,(i0|.S».0ni 
0«S5CIO,CO!-S!J«UIOO 
R^oii (Red Eluie Only) 
VKJihs 


C>S2^1-S5,IX» 

m4i,ooo.coi -ts.Dixi,ooo 

L-tSO.OOi-SlOO.W) 

ri ^ t,aKi.«il • 15 , 000 ^ 

JM •Wen Ebm $jO,DQC^(>00 
5 •‘Aeiessztml 
W»£etiBi(Bd 


D^5.»!-«J,000 
U3 -Mon Ou W, 000, 000 
M«4i00.001<uj0,ci00 
n >15,000,001 -525,000.000 
r><isliMirk«> 


B*'S!5,001. 550,000 
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VerDate Nov 24 2008 


FINANCIAL DISCLOSURE REPORT 

N*ib( of Fenob Reportfng 

Dote of Report 

Page 8 of 20 

Pivyev, GasUvuf A 

06/13/2007 


VH. INVESTMENTS And TRUSTS ~lAcmt,vaSutttraiateiI^^diidaOwsiefthetpoustanilieftnitntcbUdrtn.Setpp. )4-S7efftHpglnttrueiii>ni) 
j j NONE (No reportable income, assets, or transactions.) 


A 

Deseripdoa 0 f Asocts 
(ochidiDg tnut UKts) 

Place "(X]* efteresch s£set 
cxeapt Eroio prior diicioaure 

B. 

Tngjimg during 
reportliigpcnod 

C 

Gtos value alead of 
rtportisg period 

D. 

Trwactiosa duriog repoiung period 

(1) 

Amount 

Codel 

(A-H) 

(2) 

Type(e.8. 

ortaL) 

m 

Value 

CoStl 

(J-P) 

a) 

Value 

Medkod 

C0de7 

(Q-W) 

. (J) 

Type {e.g. 
buy, sell, 
merger, 
tedeiaplion) 

IfBocexenyH &cm diKlenre 

(2) 

Date 

Monih- 

Day 

(3) 

Vahie . 
Code 2 

y-p) 

„ (4) 

Gaia 

Code 1 
(A-ID 

IdMlily of 
buyet/seller 
(if private 
tianacUoD) 


69. -BOO Res. Inc. Stock (coinmoa) 

A 

Dividend 

J 

T 






70. -ElecliQDic Alts Stock (common) 


Nrae 

J 

T 






71. -Emetson Electric Co. Stock (common) 


None 

J 

T 






72. -Expeditois Inti. Stock (common) 


None 

J 

T 






73. -Exxon Mobil Coip. Stock (common) 

Q 

Divtdci^ 

L 

T 






74, -FLIR Sys Inc. Stock (common) 


Nooe 

J 

T 






75. -FPL Group Inc. Stock (common) 

A 

Dividend 

J 

T 






76, -FTI Coasultiog Stock (common) 


None 

J 

T 






77. 'FasnlsMae Stock (coounon) 


None 

J 

T 






7S. -FedEx Corpondon Stock (conuson) 

A 

Dvidend 

1 

T 






79. -FoimiuRsab. Inc, Stock (coaunoa) 


None 

J 

T 






60. -Foitiiae Brands Inc. Stock (common) 


None 

I 

T 






81. -FianklinRcs. J lock (common) 

A 

Dvidend 

K 

T 






82. -Pife'-poit McMoian Coppw & Gold & 
Gold Inc (common) 


None 

J 

T 






83. -GFl G;xp[ip Inc. Stock (common) 


Notic 


T 






64. -GAP E c. Stock (common) 


None 


- T 






85. -OeneraJ SlcctricCo. Stock (common) 


None 


T 







oe OtiD lea' 

>; tadW) 

LVelucaNfes 
(See Cohimot Cl EulD3) 
3. Vehe Mdhcd C->da 
(&eeColamDC2) 


A-Sl,«?0orlf,s 
F=S50.00l-il' l.i.'X! 

3*413, «Wwi , 
N-S250.W1- i.Ol ; 

P3 50.300,000 

Q=Afi»ilaI 

U°6ookV(tue 


Be41,001-32,M» 

C-41!n,DOt-»,IXiD,00O 

O-SSD0^!-SS.m,0(l0 
R. -Cost (Ketl EitoCB Ootjr} 
V-0«her 


C^V01>SS.OOO 
HI •41,000.001 - tS,0003»0 
f4S(I.OOi-tIOO,009 
FI <ss,aw.ll0] • 15,00(^000 
F4 eMm Hn tM, 000,000 


D-SS,OOI-S15,DOO 
HZ -Mot* tbu <5,000,000 
M-3)00.001.mO,000 
n ■43,000,00] - m, 000,000 
T 'Cub Mattel 


£=113,001 -550,000 


W'BjtniKted 
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VerDate Nov 24 2008 


FINANCIAL DISCLOSURE REPORT 

Ntne of PnMB Repoftlaf 

Date of Report 

Page 9 of 20 

PuT^ear, GtitUtvoi A 

0^13/2007 


m n^STMENTS and TRUSTS — btccmt, vaiut, Iranicaieiu (intiuia thott tfike tpaute anJ itptnJenC chJUrtH. Ste pp. 3f-J7 of filing instruaions) 
NONE (No reportable income, assets, or transactions.) 


A. 

Deicriptkiii ofAsKU 

Cuctaiding bunuieu) 

PUc« ’pQ” tiler each asset 
exonpl from prior disclosure 

B. 

{ocome dufiag 
lotting period 

C. 

Gross value ft cad of 
itportug period 

B. 

Traosactiooi duiiag reporiiog period 

il) 

AnoUDt 

Code! 

(A-H) 

(2) 

Type(e.g. 

drv.,ieB!, 

orioL) 

0) 

Value 

0>de2 

(J-D 

m 

Value 

Method 

Code} 

W-W) 

(«) 

Type (a-g. 
buy, sell, 
merger, 
ledenplion) 

Jf not excB^ horn fsdasure 

(2) 

D&U 

Month • 
Day 

(3) 

Vilue 

Code 2 
(J-B) 

(•<) 

Gain 

Code! 

(A-H) 

(5) 

Ideality of 
buyet/jeller 
(ifptiVile 
Icusaclioa) 



86. -General Mills Inc. Stock (coiniocm) 


None 

J 

T 






87. •Gilead Sciences Inc. Slock (common) 


None 

J 

T 






88. -Google Inc. Clast A Slock (common) 


None 

J 

T 



... 



89. -Gicencora Group Stock (common) 


None 

1 

T 






90. -Greenhill & Co. Inc. Stock (common) 

A 

Dividend 

J 

T 






91. -HSBC Holdings PLC ADR Stock 
(coRunon) 


None 

1 

T 






92. -John Hancock Bank 

Opportunity Fund (common) 

A 

Dividend 

J 

T 






,93. -Hanesbreads Inc. Stock (common) 


None 

J 

T 






94. -Harley Davidsoo Inc. Stock (common) 

A 

Dividend 

J 

T 






95. 'Hartford Financial Services Group Inc. 
Stock (common) 

A 

Dividend 

J 

T 






96. -Helh Energy Solutions Group Stock 
(common) 


None 

J 

T 






97. -ilewict Associates be. Stock 
(coiiunou) 


None 

J 

T 






98. -Hoiiic Depot hic Slock (common) 

A 

Dividend 


T 






99. -Honeywel! bti Inc. Slock (cotnmon) 


None 


T 






100. -! oipala Platinum Sponsored ADR 
Stock 'conunon) 

A 

Dividend 


T 






101. 'Imiovative Solutions and Supply 
Stock (common) 


None 

J 

T 






102. - btd Coip. Stock (common) 

A 

Dividend 

J 

T 







l.lnnaseOajD Coda: 

..-'ti.OOOorlea 

B>SI,001. $2,300 

C««1,S0] . 55,000 

0-55,001-513,000 

E-515,001-53CtDOO 

(See ColuBBu BS uui D4) 

1 -S50,«H-JIO0.000 

G-]|CIO,001-Sl,000,0t» 

Ht-«i,a».00|.55,DOO,(»0 

H2 tiaa 55,000,000 


2.V.lueCbda 

J -SB.OOOorlen 

k>4i5,001-S^DOO 

L-5S0,00I -5100,000 

M-510Q,0I}I • 5250,000 


(Sec Cohaimi C! ud 03} 

F -1250,001 >(500,000 

0 -5500.001. S1.00D,0OD 

»-5I^.OOi. 55,000,000 

» -55, 000,00} - 525,000,000 


3. Vthe Mubod Coda 
(See Colwaa CS) 

P “SM, 000,001 -450,000,000 

Q '-Appntai 

U 'Book Value 

it -Off (Reel EiUCeOal)^ 
V-Oiher 

P4 -Mot IUd 550,000,000 
S-Aaeaorol 

W — £sshxBted 

T-CeshMskd 
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VerDate Nov 24 2008 


FINANCIAL DISCLOSURE REPORT 
Page 10 of 20 


Name of Fmoa ReportlDg- 

DatcofReport 

Piiryur, Gtuts-nu A 

•06/13/2007 


m INVESTMENTS and TRUSTS — Income, vaIiu, lraiuaeriomtfiHebid4tlltoteo/lluipouu and dependent ehiUruk Supp, 30S7 offdlnglnalntctiom) 
|~ j NONE (No reportable income, assets, or transactions.) 


DescripdoD of Awu 
(uehiding tnut oMels) 


Place "(X)* after ach auet 
eurefiE IroEa prior disclosure 


B. 

Income String 
repotting period 

C. 

Oma value at aid of 
repoftiog period 


(1) 

(2) 

(1) 

(2) 1 

{*) 

Amount 

Type(e.g. 

Value 


Typ«(e.g. 

Codel 

div,. rent, 

01e2 

Melhod 1 

bniy, tell, 

(X-H) 

or tot.) 

(J-P) 

Codes ' 
<Q-W> i 

redetnptioo) 


dutUg Rfoitiog period 


IT DM exoqpt from discliaun 


P) 

Date 

MobU)- 

Day 


(3> 

Value 
Code 2 
(f-P) 


-w 

Clio 
Code 1 
(A-H) 


(5) 

Idenliiy of 
buyet/seller 
(if private 
inosaclion) 


103. -Intuit Slock.(cocnn]on) 


None 

J 

T 






104. -Iron Mountain Inc. Stock (common) 


None 

j 

T 






105, -Ishaics M5CI Index Fund Stock 
(common) 


None 

K 

T 



- 



106. -JP Motgan Chaac Se. Co, Slock 
(comroon) 

A 

Dividend 

J 

T 






107. -Jacobs Engineering Group Inc. Stock 
(common) 


None 

J 

T 






108. -Jeffries Group Inc. Slock (common) 


None 

J 

T 






109. -Johnson & Johnson Stock (comroon) 

A 

Dividend 

K 

T 






110. -Kansas City Southern Industries Inc 
Slock (coonmen) 


None 

i 

T 






Hi. -Knft Foods Inc. Class A Stock 
(cor9inon) 


None 

J 

T 






1 1 2. -Labontoty Coip. America Hldgs 
Slock (common) 


None 

J 

T 






113. -Los Vegas Sands Coip. Stock 
(common) 


None 

J 

T 






114. -Lloyd'i 'PSB Group PLC Stock 
(common) 


None 


T 






1 15. -I.OCW’.; Cnq). Stock (coounon) 

. A 

Dividend 


T 






116. -LowesCos luc Slock (common) 


None 


T 






il7.-MGMMirageSloc, fooaiimon) 


None 


T 






118.-MPS Group Lie. ki oiruiion) 


None 

J 

T 






1 19. -ManhaUan Assw . luc. Stock 
(common) 


None 

J 

T 







i. faxxKBB 0am Coitcs; 

(See Cokaimi B i tail I ) 
LViloeCoda 

(SeeCbtaosuCIanill • 
3. Vahw Method Codes 
(Set CoIuiBQ C3} 


A"St,OOOotlea 

F«J50,(MI.J100,01» 

}-SIS.00ao>les 

H-J250.»I-150C,000 

P3 =325,000,00) -S5O.OCI0,W 

Q=Ap{nlal 

U=Book Value 


B ={1.001 • IVW 
0=3100.001 tSi.000.000 
K«S)54WI-S$O.OIO 
O =$500,001 • $l.0W.0D0 
B. -Cost (Real Estate Oely) 


C>«24t>l-{S.00O 

Hi •41.000,001 . $5,000,000 m -Mace (btB $5,000,000 
L^5l).00t • {100,000 M=$1D0.(N] - StSO.ODO 

Pi =$1,000,001 -$5/100,000 el =$5,000,00! ■ SZ5,000,CO0 

r4-4<t«Rthi»$50.000,D«l T<h*Mirtel 


E=$!5,(N>i-$50.DOO 
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VerDate Nov 24 2008 


FINANCIAL DISCLOSURE REPORT 
Page 11 of 20 


oC i^rwe lUpeitlng 

DaU ot Report 

Puryeir, GtuCxvus A 

06/13/2007. 


Vn. INVESTMENTS ana TRUSTS — ineoait, yalut, MniatBont ffiteluda Ihofa pftfu ^obm and itptndtM ehUdren. Sea pp, 34-57 of filing initrwiiens) 
NONE (No reportable income, assets, or transactions.) 


A. 

Desaiption of Assets 
(iochidhtg trust usets) 

Pkct "pC]” aAer each asset 
ueiupt front prior disdomt 

B. 

Income during 
teportii){ period 

a 

Oros! nkke tt end of 
itfKHtingpeiiod 

D. 

Transaoioni during repotting period 

(J) 

Amount 

Codel 

(A-H) 

(2) 

Tnie{e.g. 
div^ rail, 
orinL) 

(1) 

Valoe 

Co&2 

(J-P) 

(2) 

Value 

Method 

Code) 

(Q-W) 

fl> 

Type(e.g. 
buy, seil, 
merger, 
cederoption) 

if not oceiEpt Sob iSsclosure 

(2) 

Date 

Monti) • 
Day 

(3) 

Vahie 

Code 2 

y-p) 

■(4) 

Gaia 
Code ! 
(A-H) 

(5) 

ideotiiyof 
buyet/selier 
(if private 
transacdon) 



120. -Mnialhon Oil Corp. Stock (conunan) 


None 

J 

T 






121. •MairioU Inti Ina Class A Stock 
(conunoa) 

A 

Dividend 

J 

T 






12Z -Masco Coip, Slock (cemmon) 


None 

J 

T 



- 



123. -McDonald's Cotp. Stock (common) 


None 

J 

T 






124. -McGraw-Hill Co. Ino. Stock 
(common) 


None 

J 

T 






123. -MemI! Lynch & Co. Inc. Stock 
(oommon) 


None 

J 

T 






126. -Methanex Corp. Stock (common) 

A 

Dividend 

J 

T 






127. •Metoiex Ltii Stock(conimon) 


None 

} 

T 






12S. -Microsoft Coip. Stock (common) 


None 

i 

T 






129. -Midc^ Spdr Dr Unit Ser 1 Stock 
(eonunon} 

A 

Dividend 

L 

T 






130, -Molim Kealtlicare Inc. Stock 
(common) 


Norte 

J 

T 






131. -Moodys Corp. Stock (common) 


None 

J 

T 






132. -Hara Bancorp Inc. Slock (common) 

A 

Dividend 


T 






133. -Nautilus Group Inc. Stock (common) 


None 


T 






134. -Newi Corp. Inc. Class A Stock 
(eonunon) 

A 

Dividend 

J 

T 






135.-Nordsit a Inc. Stock (common) 


None 

3 

T 






136. 'Norsk . 1 - to Stock (common) 


None 

J 

T 







i.lncaacOaml c r:s; 

A-tl,000a!ea 

B >$1,001 - n,50l> 

C-$2,S01 - 15,l»0 

D >$3,001 -$!3,K)0 

E-S15,«)j.$50,W» 

(^eeCoiiuniu Sr udDt) 

P^O,I»1.S]C)C(OC« 

a>sioo,ooi-$},o(XM)oo 

Ht <41,000,001 '$3,000,000 

H2 -Mote (has $5,000,000 


^Vahe Cadet 

} •415,000 arks 

K>$is,eoi-$so3wo 

L<43^001.$t00,000 

M>S)00,OOI‘$250.000 


(Sea Cohuns C . tad D3} 

N-mo.coi- $500,000 

0^00,00] -$1,000,000 

PI •$l/)00,00l -£5,000,000 

PI -45,000,001 -$25,000,000 


XVtIoMad). iCoda ‘ 

(See Cabo) , C 2) 

PJ -«U,DOQk00I . $56,000, DOO 
Q'Appihal 
, U-BootVihie 

A >Cail (Real Extile Oaty) 
V-Olber 

P4 -Mm ttiu $30,000,000 
S-AsKSsatsl 

W>Enta»ied 

T-CidvMiitet 
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VerDate Nov 24 2008 


FINANCIAL DISCLOSURE REPORT 

Ntne ef PenoBlUporting 

pste o( Report 

Page 12 of 20 

Puryeir, Gustivuf A 

06/13/2007 


Vn. INVESTMENTS and TRUSTS -««««, value, lraiuaeiiont(bidu4eitJteitafilutpeajiaiidi^ende/itehiUrtn. See pp.}4-i7 of filing Injtraetlent) 
KONE (7/o reportable income, assets, or transactions.) 



A 

£^aription of AsKis 
(iachidiitg bust UKis) 

Plice"(X)* tAe^ ea£2i anet 
exempt from prior disclosure 

B. 

locQiDC &riag 
i^octiog period 

C 

Cron vt&te U end of 
reportiiig period 

D. 

TiaoMciioas during itportiDg period 

(1) 

Amoont 

Code 1 
(A-H) 

(2) 

Type{e^ 

or lot) 

<1) 

Vaiae 

Code2 

m 

(?) 

Value 

Method 

Code) 

(Q-W) 

(0 

T>pe{eg, 
buy, sell, 
merger, 
tcdeiTgilion) 

If DM exoDpt fois disclosure 

(2) 

Date 

Moatb* 

Day 

(?) 

Value 

Code 2 

(J-P) 

Gaia 

Codel 

(A-10 

(5) 

identity of 
huyu/seller 
(if private 
innsaetion) 


137. >Occidemtal Petroleum Coqj. Stock 
(commoa) 

A 

DistributioB 

J 

T 






138. -Office Depot Inc. Slock(common) 


None 

J 

T 






139. -Posco ADR Stock (eontmon) 


None 

J 

T 



- 



140. 'Paccar Inc. (common) 


None 

J 

T 






141. -Paychex Inc. Stock (common) 


None 

J 

T 






142. -Pepsioi btc. Stock (eotranon) 


None 

J 

T 






143. ‘TelekoniuiDk Indooada Spona ADR 
Stodc (oommon) 


None 

1 

T 






144. -Pfizer Inc. Stock (commoQ) 


None 

i 

T 






14S, -Philadelphia Cons. Hlds Corp. Slock 
(common) 


None 

J 

T 






146. -Plantnoics Inc. Stock (common) 


None 

J 

T 






147. -Portugal Telecom SponsondADR 
Stocjc (comiuoa) 


None 

J 

T 






148. -Praxair Inc. Slock (common) 


None 


T 






149. -Procter & Gamble Co. Stock 
(common) 

A 

Dividend 

K 

T 






150. -Progressive Cotp. Ohio Stock 
(common) 


None 


T 






151, -Public Sve. Enterprise Croup bic. 
Stock (common) 

A 

Dividend 

J 

T 






152. -fjualcommlnc. Stock (common) 


None 

J 

T 






^153. -Quanta Servicts Inc. Stodc (comnuon 


None 

J 

T 







!. Iscome Qib Cod^ 

A-41,W0 erics 

B>41,001-S2,500 

C«4a,501- 45,000 

D«45.(«> -415,000 

E^SlS.Cai. 450,000 

(ScaCotuincsBludD ) 

F>S50,D0] -1100,000 

0-4100.00]'S],Om.{IOO 

UJ -41,1X10.001- 45,000,000 

N2 -Mine Iba 45,000,000 


2. Value Code* 

I-dU.OOOorlcu 

K.-IJ5,WJ -4503100 

L>tSO,001 • 4i003X>Q 

M -4100,001 - 4150,000 


(Sea CotuoBU Cl aad D. } 

N'^SUO.OOl-SSOO.OOO 

0-4500,I»1-SI,{I003»0 

PI •41,000,001-45,0003100 

PI -45,000,001 - 425,000.000 


3. Vibe Medsd Codes 
(Sea Cobmn C3) 

n •425,000,001 - 450,000,000 
Q'A^praBSl 

If-BccdtValw 

K •Cost (Real EaiileOBly) 

N -Mdr ban 450,000,000 

Vt^eadmaied 

T-CariiMvfcd 
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VerDate Nov 24 2008 


FINANCIAL DISCLOSURE REPORT 

Naba ef F»wa KtpoitiBj’ 

Date o! Report 

Pagel3of20 

Puryetr, GiuCivus A. 

(56/n/2007 


Vn. INVESTMENTS and TRUSTS — bteomr, ralue, trontaaiw Qntbtitt of tho ipoast and deptndeai ehlUrtA See pf. 34-57 of filing Instructions) 

NONE (No reportable income, assets, or transactions.) 


A. 

DescriptioB of Asielx 
(iocludiof (nut easts) 

Flac«''(PQ'' aitei eacli uset 
ampt froo piior disclosure 

B. 

loeoae duiog 
repcdting petiod 

C. 

Oroa nine M ead of 
reporting period 

D. 

Tnuaciions duiiog repoitiag period 

(0 

AmouDt 

Code! 

(A-H) 

w 

Type{e.K. 
drv^ rest, 
ormt) 

(1) 

Vatne 

C6del 

Cl-F) 

P) 

Value 

Melliod 

Codes 

(Q-W) 

1 

(1) 

Type {e.g. 
Iray.sell, 
merger, 
redeiaplion) 

If oot exespl fins disclor^ 

<2)- 
Dalc 
Month - 
Day 

(3) 

Value 

Code! 

y-p) 

-(4) 1 
Clin 

Cede! 

(A-H) 

(J) 

identity of 
buyer/scUer 
{irptivale 
(mmctiDD) 



154. -Quest Diagnostics Inc. Slock 
(common) 


None 

} 

T 






155. -Research in Modem Slock (common) 


None 

J 

T 






156. -Rio Tinto PLC Stock (common) 

A 

Dividend 

J 

T 



- 



157. -SK Telecom Ltd. Sponsored ADR 
Stock (common) 


None 

I 

T 






156. -Sappi Lid. Stock (common) 


None 

i 

T 






159.-SasoiLtd. SponsoredADRStock 
(common) 

A 

Dividend 

J 

T 






160. '•Scblumbergei Ltd. Stock (common) 


None 

J 

T 






161. -Sealed AirCorp. Scoek (common) 

A 

Dividend 

1 

T 






162. -Shaw Gnup Inc. Stock (common) 


None 

/ 

T 






163. -SigBit-Aldcich Coip. Slock 
(common) 

A 

Dividend 

J 

T 






164, -Simpson Mfg. Inc, Slock (common) 

A 

Dividend 

i 

T 






165. -Solvay SA-ADR Stock (common) 


None 

J 

T 






166. -Sothebys Slock (conunon) 

A 

Dividend 

J 

T 






1 67. -Sprint Nextel Carp, Stock (common) 

A 

Dividend 


T 






168. -Starbucks Corp. Slock (commoD) 


None 


T 






169. -Suncot Bnui 5’ ac. Stock (common) 


None 


T 






170. -SnaTrustBa- 1) Iiw. Stock (coramoa) 

E 

Dividend 

M 

T 







1. locoee Oib Cedes 

A^LOOOalesi 

B ■41,001 • SLSW 

C^L90i-U.D0O 

D>4500! -313,000 

E-313, 001-330,000 

(See Cobissa B 1 tad : M i 

F'W0.W!-S1CI0,CK» • 

0'4ioo,(»i-si,(Hn,ow- 

U1 >41,000.001-33,000.000 

H2 ^Aoc (has 33,000,000 


Lvalue Coda 

1^15, 000 or lea 

1 : >313,001 -dsuHn 

L-sso.ooi-sicio,o(n 

M°3100,001. 030,000 


^ccCshuanaCI aad Ojj 

N''12».»l-S500,eo0 

O^500,001-31,P0»,IKW 

rl *4L0OO,DOI ■SS.OOOfiOO 

P2 -33.000.001 - 323,000,000 


3. Value Method C^des 
(Sea Cotama O} 

F3 >123,000,001 • $5O,DO0.«n 
Q>Appraial 

U •Book Value 

R -Coft (ftctlEdits Only) 
V-<«ber 

PU >4datetUa 330000,000 
S>Aaaei3suat 

Wofiadoated 

T^adiMailul 
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VerDate Nov 24 2008 


FINANCIAL DISCLOSURE REPORT 
Page 14 of 20 


Name efPenw RtportiBg 

Date of Report 

Paryear, GuUvni A 

06/13/2007 


vn. INVESTMENTS and TRUSTS — IneoHU^ value, &*nsaeS9nt (ladudet these ef the tpeutand JepeniaitdiUiiren, See pp. }4-S7 e/fillng butnc^nt} 


□ 


NONE (No reportable income, assets, or transactions:) 


K. 

DescHptioQ ofAsscb 
(iocludios trosi iseU) 

PI»c« "(X)* after each auet 
exempt from prior diwlosuie 

B. 

. Income doiiog 
itpoiting pctiod 

C. 

CtouvatuealeAdoir 
fqiottiog period 

D. 

Traiuactioflt during inning period 

. ... 

(1) 

Amount 

Code 1 
{Ml) 

(2) 

1Vpe(e^. 

winL) 

(1) 

Value 

C:ode2 

(M) 

CD 

Value 

M^nd 
Code 3 
(Q-W) 

{>) 

Type(e.g. 
tiuy, tell, 

. merger, 
redemption) 

If not exeopt 6003 disclosvsre 

m 

Date 

Monlb • 
Day 

(3) 
Value 
Code 2 
{3-P) 

(4) ' 

Code! 

(A-H) 

' (5) 

identity of 
buyet/reJler 
(ifprivale 
ttauactioo) 


171. -SyngeDla AG ADR Slock (cocninon) 


None 

J 

T 






172. -TXU Coip. Stock (common) 

A 

Dividend 

J 

T 






173. 'Talbots Iik:. Stock (comiDon) 

A 

Dividend 

J 

T 



- 



174. -Technilrol Inc. Stock (common) 

A 

Dividend 

J 

T 






175. -Telefonica DeEspana SA Sponsored 
ADR Stock (common) 


None 

J 

T 






176. -TcffaTechhblogits InC. SWCk 
(common) 


None 

J 

T 






177. -Thor Industries loc. Stock (common) 

A 

Dividend 

J 

T 






178. -Transatlantic Holdings, inc. Stock 
(common) 

A 

Dividend 

J 

T 






179. -Triad Hospitals Ine. Stock (coounoo) 


None 

J 

T 






ISO. -Triumph Group Ine. Stock (common) 

A 

Dividend 

J 

T 






161. -Tyco Inti. Ud. Slock (common) 

A 

Dividend 

J 

T 






1 B2. -U.S. Dancotp, DEL Stock (common) 

A 

Dividend 


T 






163. -Uiuonbancal Coip. Stock (common) 

A 

Dividend 


T 






184. -United Technologies Coip. Stock 
(common) 


None 


T 






1B5. 'UnitedHealth Group Inc. Stock 
(common) 

A 

Dividend 

J 

T 






186. -UPM-KYMMENE OYJ Sponsored 
ADR Slock (com non) 

A 

Dividend 

J 

T 






187. 'Vaiian Sem conductor Equip. Assoc, 
Inc. Stock (comm jji) 


None 

J 

T 







1 . Oab Cedars 

A’-JEOdOof lea 

n-St,ODl' 12,500 

C <2,501 '15,000 

D-15,D0t -115,000 

E-1I5.001 .150.000 

{SwCehuuaiBl dD4) 

P"J50,001-J10(3,0«) 

0-1100,001 'lijiotiooo 

HI 0.000,001 - 15,000,000 

H2 -Men thaa 15,000,000 


2. Vi h» Coda 

1-415,000 cries 

K-tl5.O0i '15^009 - 

L-S50.l!0t-11GD,000 

M<1CI0,CI01. 1250,000 


(See Colugiai Cl i id D3) 

N -S250t»i - 1500,000 

c -1500,001 ii,ooo,m 

PI <1,000,001 >15,000,000 

n •isfioajioi -i25j»o,ooo 


3. Vihe McSiod Co- a 
(ScsCoIuibdCS) 

F3 >425, 000,001 - 150.000,000 
Q-^Appatal 

U ->8006 Value 

R<Cott (RealCatattOnb'} 
V-Olbex 

N -Mere Iho 150,000,000 

W-E«iaiated 

' T-CaibM« 6 a 
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VerDate Nov 24 2008 


FINANCIAL DISCLOSURE REPORT 

Name af Pema Riporting 

DiUoCR^rt 

Page 15 of 20 

PDryMT, GuMvcs A 

06A3/2007 


VH. INVESXMENTS and TRUSTS — trmsaaia/u{ineliuUtAesee/i)tetpeitManJJepatJeiUeMIUr€ii,S*tpii, 34~S7 offitingbwuciieH^ 
NONE (No reportable income, assets.-or transactions.) 



A. 

DscriplioD «r AlSMs 
(iacladiag liwt urU) 

PUc« "(X)* tfUr each sud 
exempt ftom prior disclosure 

B. 

Income duriof 
r^itioe period 

C 

Oiosa t^ue et tftd of 
rep ortiex period 

D. 

TiBAStctltnu during icponing period 

(1) 

Amount 

Code) 

(A-H) 

P) 

Type (#4. 

ormL) 

(i) 

VOue 

C6de2 

(W) 

• « 
Vthie 
Metiiod 

Code3 

(Q-W) 

(i) 

Type{e.g. 
buy, sell, 
merger, 
tedeinpitOD) 

U set exocpl &sm lEsclsnire 

(2) 

Date 

Month - 
Day 

(?) 

Value 

Code! 

y-p) 

■<4) 

Code 1 
(A-H) 

(5) 

Identity of 
buyer/setler 
(if private 
traoMctioil) 


J88. -Varian Med Sys. Inc. Stodc 
(common) 


None 

J 

T 






189. -Vulcan Materials Co. Stock 
(coiudod) 


None 

3 

T 






190. -Wachovia Corp. Stock (common) 

A 

Dividend 

J 

T 



- 



191. -Wal-Mart Stores Inc. Stodc 
(coramon) 

A 

Dividend 

J 

T 






192, -Walgreen Co. Slock (comman) 


None 

J 

T 






193. -Washiftgioii MuniM lire. Stock 
(common) 


None 

J 

T 






194. -Wells Fargo & Co. Stock (commoii) 


None 

J 

T 






195. -Whole Foods Mkt Inc, Stock 
(common) 

A 

Dividend 

J 

T 






196. -Wyeth Stock (cofflmofl) 

A 

Dividend 

K 

T 






197. -Wyndham Worldwide Cotp. Stock 
(common) 


None 

} 

T 






198. -Yara Inti. ADR Stock (common) 


None 


T 






199. -Zale Cerp. Stock (common) 


None 


T 






200. -Zimmer Holdings Inc. Stock 
(common) 


None 

J 

T 






201. -Ingersol! Rand Stock (common) 


None 

J 

T 






202. -Transocean Inc. Stock (common) 


None 

J 

T 






203. Trust #2: 

D 

Dividend 

O 

T 






204. 'Adobe Sys. Inc Stock (common) 











i. laeomeOaio Codes: 

A'tl.OQOttlus 

B°SI,0Oi. $2,500 

C<2,50l-*5.eCO 

D-tS,00]-$I5,t)00 

E<-$15,OOt-$5llPOQ 

CieeCduainiBI aod M) 

F -450,001 - S1D0,DI)0 

0-4100.001-11,000,000 

UI>Si.OOO.OOI. $5,000,1100 

K2°MMetl»li $5,000,000 


2. Value Coda 

l-tlS.COOorkB 

K<4)3.00>'UO.OOO 

L-450,ml -t]0O,COO 

M-4IOD,OOI. $250,000 


(SeeCohuBCBCitDdDJ) 

N -4250,00] - 5500,000 

0-4500, <n{-SI,0(lD;000 

PI >4l.«»,00] • $5,000,000 

P2 -45^00,001 - $25,000,000 


3. Vabe McibodCbda 
(Sa Celuaia 

F3 -425.000,001 • 550,000,000 

Q •‘Appeal 

U '-Book Value 

R -COM (Rnl Estate Only} 
V-OUd 

M -Mon than $50,000,000 
S-ABaanan 

W~£stiioied 

T'CaabMarka 
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VerDate Nov 24 2008 


FINANCIAL DISCLOSURE REPORT 
Page 16 of 20 


Nuie »f FtnnRcpertliig 

D>te of Report 

. Purytar, Guftavns A 

W/I3/2007 


Vfl* INVESTIVIENTS andTRUSTS ~income,rabie,iniiuaciient(o*eiiiJutttotecfjhe^aiueanAdepernlate}ilIJrexSupp.34-S7e//iUiigimn:fiedoni) 
NONE (No reportable income, assets, or transactions.) 


A. 

Desctip&OBoIAsatSs 
(iBchidiDgtiustftuets) ' 

Place '(X)* ailet each luet 
exempt fhim prior disclomt 

B. 

Income duriag 
rqponiBg period 

C 

Oran vthie n end of 
rq>ottiiig period 

D. 

TmuBcUou Atriog reporting period 

U) 

Amount 

Code! 

(A-K) 

<2) 

Type {e.g. 

orioL) 

a) 

Valw 

Code! 

(l-P) 

0 ) 

Value 

Method 

Code3 

(Q-W) 

(») 

Type (e.g. 
buy, tell, 
merger, 
redemplioa) 

Ifaal exeapt fora duciojute 

(2) 

Date 

Month - 
Bay 

(3) 

Value 

Code2 

(J-P) 

(4) 

Gain 

CMel 

(A-H) 

(5) 

Identity of 
buyec/teller 
(if privil* 
Ctaasacdon) 



205. -Apache Corp. Slock (common) 










206. -Baxter Ind Inc. Slock (common) 










207. -Chevron Corp. Stock (common) 







- 



20S. -Cisco Sys Inc. Stock (common) 










209. -CVS/Caremaxk Corp. Stock 
(common) 










llO. -DaflahaCofjj. Stock (eoiiiffloK) 










2] 1. -ExxoiiMoblt Coip. Stock (common) 










212. -First Data Corp. Stock (conuaon) 










213. -Intel Coip. Stock (common) 










214. -MSCIEAFE Index Fd Stock 
(common) 










215. -Johnson &. Johnson Stock (conuiion) 










216. -Lowea Co. Inc. Stock (common) 










21 7. -Medtronic lac. Stock (conuDon) 










218. -Microsoft Coip, Slock (common) 










219. -MieJeap Spdf S&P 400 Index Stock 
(comtntn) 










220. -I'epsico Inc. Stock (common) 










22 1 . -Procta & Gamble Stock (commoD) 











I. IrcoBC OAi Cmto; 

A~SI,O0ClQrlesi 

fi -{1,001 -{1^ 

C<«24t)!-S3,000 

D -{3,001 -{ti.OOO 

e-{IS,0Di-{50,00Q 

(tittCotumraBlaodDt) 

F>430.00i. {100,000 

a-{ioo,ooi.{i,{)oo.ooo 

Hl>dl,OOCI,B01-{5,OCO,D60 

H2 -Mote ihia {3,0(0,000 


2.VttDeQxica - 

1-S 13,000 erle» 

K-{!3,00:-{^000 

L-{50.0Q1. {100,000 

M-{!00.0ai -{250,000 


(See Cohooni Cl aad D}} 

N >lZ3l].0Qi - 1500,000 

D-{30a,00!.Si,000.{IOO 

M •SlpDClOOi -{3,000,000 

P3 <45, 000,00) -{23.000,OC« 


3. Value Method Coda 
(See CohiBB O) 

F3 >^,D0C^00I - {30.000,000 

Q^Ap^uMl 

lr>«OGiVelue 

R*Ceft (Real Eatlle Oa^) 
Y-Olhei 

H -Mdr Ihn {30,000,000 

S -AaeessaeBi 

W-EtthToted 

T-Cari Marta 
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FINANCIAL DISCLOSURE REPORT 

NsBcofPmtta Reportieg 

Dile of Report 

Page 17 of 20 

Puryur, GotUttas A 

06/13/2007 


Vn. INVESTMENTS and TRUSTS yslut, tmsaeiiant (inelBia thoit c/ th* iponst vul dtptnJtitt ehiUrtit. See pp. 34S7 of filing insffuedota) 

I j (No reportable income, assets, or transactions.) 


A. 

Desmptioo of A«sds 
(iscbdiDg oust utets) 

PUce ’(X)” lAer each a»et 
exempt froia prior <lisclosuic 

B. 

reportiDg period 

C 

Qrost yahw at end of 
tepoRiag period 

D. 

Tnuactioiu during reponug period 

(1) 

Amount 
Code 1 
(A-H) 

(2) 

Type (e.g. 
div^ rent, 
orbt) 

(1) 

VafM 

Cods} 

(J-P) 

m 

Vabe 

Meilwd 

Cb(fe3 

(Q-W) 

(!) 

Typ6{e.g. 

tedempHoa) 

UdoI exes^ fioa diiriosure 

(2) 

Elate 

Month - 
Day 

P) 

Value 

Code} 

(J-P) 

(*) 

Gaia 

Code t 
(A-H). 

(5) 

ideality of 
buyeo'seller 
(if private 
tianssedon) 


222. -Qualcomm Corp. Stock (common) 










223. -STI Classic Fd-Largecap Relative 
Value Stock (common) 










224. -Sn Classic FD-Small Cap Val Equity 
Stock (common) 







- 



225. -Sn Clasric Fd-Intl Equity Index 
Stock. (commoD) 










226. -STI Classic Fd-Largecap Value 

Equity Stock (common) 










227, -SunTrust Tennessee Reserve Fund #1 










228. -SunTrust Tennessee Reserve Fund #2 










229. -Sysco Coip. Stock (common) 










230, -Tatged Corp. Stock (coemnon) 










23 1. -Templetom lostl Fods/Foreign Equity 
Set Stock (conunon) 










232. -Texas Instruments Inc. Stock 
(eommon) 










233. -United Technologies Coip. Stock 
(cocoman) 










234. -Walgreen Co. Stock (conunon) 










235. -WcUpoint Inc. Stock (common) 










236. -3M Cu. Stock (common) 










237. Sta'e of Alaska 529 Plan (John 
Haococ:)#! 


None 

M 

T 






' 236. r tats of Alaska 529 Plan (John 
Haiicjck)#2 


None 

M 

T 







1. b am 0am Cods 

A >41,000 01 leu 

fi414M]-S2,H!e 

C<;,901- 15,000 

D>45,l»l- 115,000 

£-115,001-150,000 

C >«« Cohoiu B t tpd D4i 

F*4»,(ni-Si00,000 

0 -1100,001 •ii.ooo.tno 

Ul^l.Q(IO,00|.t5,000.«)0 

H2-MM«du 15,000,000 


2.ValueQ>da 

J>4!3.D00 Dries 

K43S,nN-SH,«» 

L^5IWI01-SiOO,DOO' 

M-1100,001. 1350,000 


(Se* CahiRsa Cl nd 03} 

N -1330,001-1300.000 

O<500,(»l.Si.«>0,IXI0 

rKi.ooo.cai - 15,000.000 

n -15,000,001-125,000,001 


3. VahH MediodCoda 
(Se* Cohffim Q) 

n •421, 000,001 ■ 150,000,000 

Q-Apfsainl 

U -Sook Value 

K ■Cofl (Ral Escile Oab) 
V-Olha- 

n-MBRAtBS50.OOD.DOO 

5 -Astessmsit 

W-£niiBiled 

T^ab Marks 
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FINANCIAL DISCLOSURE REPORT 

Kasc of Ptma Reportioe 

DhU ofRepojt 

Page 18 of 20 

Puryear, GiilUvut A 

~ ’ 06/13/2007 


vn. INVESTMENTS and TRUSTS — ineeitie, valut, b^nsaeUens pftdudts thMe ef tkt spoof* anJ itpetiJstu tUUren. Stt pp. i4-S7 e/fiUng liulriutlonj) 
NONE (No reportable income, assets, or transactions.) 


A 

Descriptioa of Aweb 
(ipcIodiDg Init AKdi) 

Place '-'(X)* After etdi UMt 
exMi^t ftoiD piicpT dUcloeure 

, B. 

Income during 
njioitiogpenod 

C 

■ GtotavtbieHoidof 
cepoetiaf period 

D. 

TmtAACtiou duiii^ tepoiting period 

(0 

Amount 

Codel 

(A-H) 

(2) 

Type<e.B. 
div., reel, 
or ML) 

0) 

VAhie 

CodoS 

(J-P) 

0) 

Value 

Mciliod 

Codes 

(Q-W) 

(1) 

T>p*Ce.£. 

ludensptioo) 

If not exonpi Soo diacloiwc 

(2) 

. Dale 
Month • 
Day 

<3) 
Value 
Code 2 

(J-P) 

-<‘0 

Gam 

Codel 

(A-IO 

(5) 

Idendlyof 
buycr/KlIer 
(if private 
tnnaction) 



239. Conecdons Coiporation of America 
Stock Option 


None 

P2 

T 






240. Diversified Trust Co. Small/Mid Cap 
US Equity 

B 

Dividend 

N 

T 






241. Diversified Trust Co. International 
Equity 

B- 

Dividend 

N 

T 



- 



242. Divci$i£ed Trust Co. Federated Tax 
Free Money Market Fund 

A 

Interest 

K. 

T 




- 


243. Nashville Bank & Trust Co. Northern 
InsL Mun. Fund 

E 

Interesl 

K 

T 






244. NBT Cash Management 

A 

Incsiest 

L 

T 






245. 










245, 










247. 










248. 










249. 











1. loetmcOtiBCadeE 
(Sm Cohima B! *a ’ 3 CM } 
LViluCoda 
(SccCobaaiCi *aiU)3) 
3. Vthe Method Codes 
(See Cobisa C3) 


,v .-, 1,1 V or lew 
!J0,W1 

J ") tS.COOctlesa 

H-. 350,001-5500, oog 
i j -,.■25.000.001 . 550,000,000 
Q -Api aial 
U«B >o',Vefc» 


B*«1,D01> 32.500 
Q -3100,001 • SE.000,000 
K-S15,001*]5{^00 
0-3500,001 -31,000,000 
K -Cost (RbU Etate Onlj^ 
V-Olber 


C<4^1-tS,lW0 
HI «4l,OOD,(ni - 35,000,000 
L'450,DQ1 -3100,000 
ri -31.000,001 -33,000,000 
M^riweOiD 350,000,000 
S-AjMSfltMSt 
W-EjtiiBled 


D-35,00]-3!5,009 £-315,001-350,000 

IQ -Mote ihu 35,000,000 

M-3100, 001-3250,000 

ra -35,OOOiDDI - 325,000.000 

T-<U> Mulct 
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fTNANOAL DISCLOSURE REPORT 
Page 19 of 20 . 


Niae ef PuMD Reperttag 

Date of Report 

Furyear, Gustavus A 

Od/13/2007 


vm. ADDITIONAL INFORMATION OR EXPLANATIONS. (Indkalt pBrf t/Meport) 


Part vn. bv^mmts & Trusts 

Trust #1 his been completely distributed; there ere no assets to report 


FINANCIAL DISCLOSURE REPORT 
Page 20 of 20 


IX. CERTIFICATION. 


Kami of PoiM Ripoitlnf 

DittefRcport 

PiOyear , Gnita^ A. 

' 'Q6/I3ntm 


Iccrtuytfaat alllufomiadoB give&aboTe(lacIudiiielBibnnadoBpeftaliilag(oi&y tpoue eadmlnoror depadeot chUdr<a,lf«Dy)b 
accurate, true, aad ramplete to the best of my knowledge and betkC and that any information not reported was withheld because It met applicable tUtutoiy 
proTlsions pcsialttlDg DotHUsclofure. 

I further eotiiy that earned income from outside cmploymait and honoraria and the acceptance of gIRi which have beat reported ire in 
compUanec wltfa the provisions of 5 U£.C app. 6 $01 et leq., S U^.C. ( 73$3, and Judicial Conference rtguladont. 



NOIB: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSmES OR FAILS TO FILE THIS REPORT MAY BX SUBJECT TO aVII* 
AND CRlMINALSANCnONS (5 U^.C app. fi 104) 


FILING INSTRUenOKS 

Mail signed oiiginal and 3 additional copies to: 

Committee on Financial Disclosure 
Administrative Office of the United 'States Courts 
Suite 2-301 

One Cohimbus Circle, N.E. 

Washington, D.C. 20544 
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FINANCIAL STATEMENT 
NET WORTH 


Provide a complete, current financial net worth statement which itemizes in detail all assets (including bank accounts, 
real estate, securities, trusts, investments, and other fmancial holdings) all liabilities (including debts, mortgages, loans, 
and other financial obligations) of yourself, your spouse, and other immediate members of your household. 


j ASSETS 

LIABILITIES 

Cash on hand and in banks 


337 

483 

Notes payable to banks-secuied 




U.S. Government securities-add schedule 




Notes payable to banks-unsecured 




Listed securitics-add schedule 

3 

841 

805 

Notes payable to relatives 




Unlisted securities— add schedule 


918 

048 

Notes payable to others 




Accounts and notes receivable; 




Accounts and bills due 




Due from relatives and friends 




Unpaid income tax 




Due from others 




Other unpaid income and interest 




Doubtful 




Rea! estate mortgages payable-add 
schedule 




Real estate owned-add schedule 

1 

500 

000 

Chattel mortgages and other liens payable 




Real estate mortgages receivable 




Other debts-itemize: 




Autos and other personal properly 


397 

000 

Credit Cards 


24 

135 

Cash value-life insurance 




Utilities, Landscape Service, Insurance 
etc. 


2 

692 

Other assets itemize: 




Dues (Marina, Club) 


5 

249 

Alaska 529 plans 


247 

585 

Professional Services (Tax Preparation) 



825 

IRA accounts 


27 

710 





50% interest in G.A.P. Realty di, LLC 


901 

208 

Total liabilities 


32 

901 

Net, Afte^Tax, Vested Stock Options, CCA 

5 

322 

510 

Net Worth 

13 

460 

448 

Total Assets 

13 

493 

— 

349 

Total liabilities and net worth 

13 

493 

349 

CONTINGENT LIABILITIES 




GENERAL INFORMATION 




As endorser, comaker or guarantor 




Are any assets pledged? (Add schedule) 

Yes 



On leases or contracts 




Are you defendant in any suits or legal 
actions? 

No 



Legal Claims 




Have you evw taken bankruptcy? 

No 



Provision for Federal Income Tax 








Other special debt 
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FINANCIAL STATEMENT 
NET WORTH SCHEDULES 


Listed Securities 


3M Co. 

11,588- 

ABN Amro Holding NV ADR 

3,14St. 

Adobe Sys Inc 

2,909 

Alcoa Inc. 

2,129 

Allergan Inc. 

3,030 

Allstate Corpo. 

935 

Altria Group 

5,514 

American Express 

9,404 

American International Group 

372,271 

Ameriprise Financial Inc. 

4,163 

Andrews Corp. 

1,856 

AON Corp. 

775 

Apache Corp 

12,688 

Apple Computer Inc. 

4,990 

Aqua America Inc, 

1,769 

Arrow Electronics 

2,229 

ATT Inc. 

3,485 

Autoliv Inc. 

2,326 

AutoZone Inc. 

1,330 

Avis Budget Group 

141 

Banco Bilbao Vizcaya Argentina SA 

2,394 

Bank America Corp. 

2,036 

Barclays PLC 

2,031 

Baxter Inti Inc 

8,211 

Berkshire Hathaway Inc. Class B 

3,628 

BHP Ltd. Sponsored ADR 

2,442 

Blackrock Inc. 

749 

Boston Scientific 

772 

Burlington Northern Santa Fe Corp. 

1,313 

Cabela's Inc. 

3,084 

Cabot Microelectonics Corp. 

1,928 

Cardinal Health Inc. 

1,049 

Caterpillar Inc. 

2,905 

CEMEX 

2,275 

Chevron Corp 

15,947 

Chicago Mercantile Exchange 

4,134 
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Cisco Sys Inc 

10,562 

Citigroup 

5,094 

City of Chattanooga TN SER A DTD 

50,657 

Columbia Sportswear Co. 

2,191 

Comcast Corp. 

3,960 

Commscope Inc. 

4,432' 

Conoco Phillips Oil 

8,322 

Continental AG 

2,098 

Corrections Corporation of America 

427,534 

Costco Wholesale Corp. 

4,018 

CRH PLC 

2,681 

CVS Corp. 

1,486 

CVS/Caremark Corp 

4,892 

Danaher Corp. 

107,853 

Dean Foods 

729 

Dell Inc. 

3,403 

Devon Energy Corp. 

2,550 

Diageo PLC 

1,688 

Dover Corp. 

1,444 

Electronic Arts 

1,512 

Emerson Electric 

1,880 

EOG Res Inc. 

2,203 

Expeditors Inti. 

2,508 

Exxon Mobil 

79,380 

Faimie Mae 

1,178 

FedEx Corporation 

3,690 

First Data Corp 

8,424 

FLIR Sys Inc. 

3,037 

Forrester Resh. Inc. 

2,707 

Fortune Brands 

2,403 

FPL Group 

1,287 

Franklin Res. Inc. 

19,697 

FTI Consulting 

3,125 

GAP Inc. 

628 

General Electric 

4,608 

General Mills 

1,198 

GFI Group Inc. 

3,116 

Gilead Sciences Inc. 

1,634 

Google 

2,828 

Greencore Group 

2,386 

Greenhill & Co. 

2,214 
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H<&R Block Inc. 

1,357 

Hanesbrands Inc. 

133 

Harley Davidson 

3,799 

Hartford Financial 

2,024 

Helix Energy Solutions Group 

2,296 

Hewitt Associates 

2,826 

Home Depot 

1,515- 

Honeywell Inti Inc. 

2,167 

HSBC Holdings PLC 

5,542 

Impala Platinum 

2,615 

Ingersol Rand 

1,116 

Iimovative Solutions 

3,393 

Intel Corp 

5,375 

Intuit 

*1,992 

Iron Mountain Inc. 

1,405 

Ishares MSCI Index Fund 

31,664 

Jacobs Engineering Group 

3,278 

Jefferies Group 

3,012 

John Hancock Bank & Thrift 

1,436 

Johnson & Johnson 

38,532 

JP Morgan Chase 

7,815 

Kansas City Southern 

3,344 

Kensey Nash Corp. 

2,186 

Kraft Foods 

1,807 

Laboratory Corp. America 

2,368 

Las Vegas Sands Corp. 

1,704 

Lloyds TSB Group PLC 

2,564 

Lowes Cos Inc 

10,548 

Madison Cnty Term Sch & Pub Impt 

50,990 

Manhattan Assocs. 

3,760 

Marathon Oil 

3,047 

Marriott Inti. Inc. 

3,165 

Masco Corp. 

680 

McDonalds Corp. 

2,414 

McGraw-Hill 

5,242 

Medtronic Inc 

12,703 

Merrill Lynch 

2,707 

Methanex 

2,158 

Metorex 

2,814 

MGM Mirage 

3,026 

Microsoft Corp 

20,210 
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Midcap Spdr S&P 400 Index 

126,762 

Midcap Spdr Tr Unit Ser 1 

50,197 

Molina Healthcare 

2,267 

Montgomery Cnty Tenn Ref FSA Go Unltd DTD 

51,181 

Moodys 

1,653 

MPS Gronp 

1,917 

MSCI EAFE Index Ed 

59,370- 

Nara Bancorp Inc. 

2,064 

Nautilus Group 

1,864 

News Corp. 

2,015 

Nordstrom 

2,746 

Norsk Hydro 

2,591 

Occidental Petroleum 

2,282 

Office Depot 

-1,009 

OSI Restaurant Partners 

1,791 

Paychex 

1,855 

PepsiCo Inc 

11,896 

Pfizer 

1,191 

Philadelphia Cons. Hlds Corp. 

3,038 

Plantronics 

2,888 

Portugal Telecom 

2,565 

Posco ADR 

3,142 

Praxair 

3,550 

Procter & Gamble 

26,146 

Progressive Corp. Ohio 

2,422 

Public Svc. Enterprise Group 

2,594 

Qualcomm Corp 

11,388 

Quanta Services 

3,436 

Quest Diagnostics 

978 

Research in Motion 

1,974 

Rio Tinto PLC 

3,660 

Sappi Ltd. 

2,912 

Sara Lee Corp. 

656 

Sasol Ltd. 

2,563 

Schlumberger Ltd. 

1,477 

Sealed Air Corp. 

2,632 

Shaw Group 

3,567 

Shelby Cnty Tenn Pub Impt & Sch-SerB DTD 

51,348 

Sigma-Aldrich 

8,416 

Simpson Mfg. 

1,930 

SK Telecom Ltd. 

2,483 
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Solvay SA 

2,385 

Sothebys 

3,097 

Sprint Npxtel 

1,202 

Starbucks 

2,947 

STI Classic Fd - Inti Equity Index 

58,021 

STI Classic Fd - Largecap Value Equity 

102,735' 

STI Classic Fd -Small Cap Val Equity 

43,018- 

STI Classic Fd-Largecap Relative Value 

183,314 

Simcor Energy 

1,610 

SunTrust Banks 

1,074,076 

Syngenta 

2,581 

Sysco Corp 

6,221 

Talbots Inc. 

2,233 

Target Corp 

-13,061 

Technitrol Inc. 

3,354 

Telefonica De Espana SA 

2,706 

Telekomunik Indonesia Spons ADR 

2,985 

Templeton Instl Fnds/Foreign Equity Ser 

31,299 

Tenn. St. Sch Bd Auth Second PG-Ser A DTD 

50,764 

Tetra Technologies Inc. 

2,914 

Texas Instrs Inc 

6,015 

Thor Industries 

2,589 

Tipton Cty Tenn First Util Dist Wtwrks & Gas 

50,143 

Transatlantic Holdings 

1,042 

Transocean Inc. 

. 862 

Triad Hospitals 

1,063 

Triumph Group Inc. 

3,335 

TXU Corp. 

1,640 

Tyco Inti. 

5,221 

U.S. Bancorp 

2,061 

UnionbancalCorp. 

1,230 

United Technologies Corp 

15,774 

UnitedHealth Group 

1,327 

UPM-KYMMENE 

2,230 

Varian Med. Sys. 

1,688 

Varian Semiconductor 

3;318 

Vulcan Materials 

1,237 

Wachovia 

2,777 

Walgreen Co. 

9,439 

Wal-Mart 

4,792 

Washington Mutual 

1,889 
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Wellpoint Inc. 

10,266 

Wells Fargo & Co. 

3,051 

Whole Foods 

3,275 

Wilson Cnty Tenn Cnty Dist Sch 

50,783 

Wyeth 

27,750 

Wyndham Worldwide 

346 

Yaraintl. 

2,357 

Zale Corp. 

1,116 

Zimmer Holdings 

2,714 

Total Listed Securities 

$3,841,805 


Unlisted Securities 


DTC International Equity Fund 

$477,639 

DTC Small/Mid Cap U.S. Equity Fund 

440,409 

Total Unlisted Securities 

$918,048 


Real Estate Owned 

Personal residence 

$ 1,500,000 

Assets Pledged 

Personal Residence 

$250,000'- 


* Personal residence is pledged up to $250,000 to secure an available Line of Credit; however, there was no 
balance on the Line of Credit as of April 30, 2007. 
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AFFIDAVIT 


I, G<js\tn/us 1/ , do swear 

that the information providecr in this statement is, to the best 
of my knowledge, true and accurate. . ■ 




(NAME) 



mnmiaJnbiMtMiiiini 
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Mr. Miller. 

STATEMENT OF BRIAN STACY MILLER, NOMINEE TO BE U.S. 
DISTRICT JUDGE FOR THE EASTERN DISTRICT OF ARKANSAS 

Mr. Miller. Thank you, Senator Feinstein. Thank you so much 
for taking the time to have this hearing this afternoon. We know 
it got bumped from this morning. 

Senator Feinstein. I don’t think your mic is turned on. 

Mr. Miller. Is that it now? The light is on. 

Senator Feinstein. Yes. If the light’s on, it’s on. Pull it a bit clos- 
er to you. Thank you. 

Mr. Miller. Thank you. Senator. 

I wanted to thank you for taking the time to have this hearing 
this afternoon. Also, I want to thank President Bush for giving me 
this opportunity, and my two home State Senators. I told Senator 
Lincoln — I hugged her as she left — that I almost cried when she 
said those words about me. It’s kind of difficult sometimes to sit 
up and listen to people say such nice things. But I want to thank 
Senator Lincoln and Senator Pryor. 

Today I have my children with me and I have my wife with me. 
My wife’s name is Monique, and both of my daughters’ names are 
Alexandria and Arianne. They’re 13-year-old twins. They were very 
thankful to be here today also. 

Senator Feinstein. Well, we welcome them. It’s great to have 
you here. Thank you. 

That completes it? 

Mr. Miller. Yes. 

[The biographical information follows:] 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00317 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



308 


UNITED STATES SENATE 
COMMIITEE ON THE JUDICIARY 

QUESTIONNAIRE FOR JUDICIAL NOMINEES 

PUBLIC 

1 . Name : Full name (include any former names used), 

Brian Stacy Miller 

2- Position : State the position for which you have been nominated. 

United States District Judge for the Eastern District of Arkansas 

3. Address : List current office address. If city and state of residence differs from your 
place of employment, please list the city and state where you ciurently reside. 

Justice Building 

625 Marshall Street 

Little Rock, Arkansas 72201 

Residence: Helena, Arkansas 

4. Birthplace : State year and place of birth. 

1 967; Pine Bluff, Arkansas 

5. Marital Status : (include name of spouse, and names of spouse pre-marriage, if 
different). List spouse’s occupation, employer’s name and business address(es). Please, 
also indicate the number of dependent children. 

I am married to Monique Nichols. She is a High School science teacher at Barton High 
School; 9546 Highway 85 South; Lexa, Arkansas 72355 

I have two dependent children, 

6. Education : List in reverse chronological order, listing most recent first, each college, 
law school, or any other institution of higher education attended and indicate for each the 
dates of attendance, whether a degree was received, and the date each degree was 
received. 

August 1992 to May 1995; Vanderbilt Law School; Doctor of Jurisprudence; May 1995 

August 1990 to May 1992; University of Central Arkansas; Bachelor of Science, May 
1992 
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June 89 to May July 90; Phillips College of the University of Arkansas; Associate of 
Arts, May 1991 

While on board the USS New Jersey I took courses through the City College of Chicago; 
no de^ee awarded. 

7. Employment Record : List in reverse chronological order, listing most recent first, all 
governmental agencies, business or professional corporations, companies, firms, or other 
enterprises, partnerships, institutions or organizations, non-profit or otherwise, with 
which you have been affiliated as an officer, director, partner^ proprietor, or employee 
since graduation from college, whether or not you received payment for your services. 
Include the name and address of the employer and job title or Job description where 
appropriate. 

Employment: 

January 2007 to present 
Arkansas Coiut of Appeals 
625 Marshall Street 
Little Rock, Arkansas 72201 
Judge 

1995 to 2006 

Martin, Tate, Morrow & Marston, P.C. 

6410 Poplar Ave., Suite 1000 
Memphis, Tennessee 38119 
Associate Attorney 

1998 to 2006 
Miller Law Firm 
622 Pecan Street 
Helena, Arkansas 72342 
Solo Law Practice 

2000 to 2006 

Phillips County, Arkansas Prosecuting Attorney’s Office 
620 Cherry Street 
Helena, Arkansas 72342 
Deputy Prosecuting Attorney 

1999 to 2005 

City of Helena, Arkansas 
98 Plaza Street 

Helena-West Helena, Arkansas 72390 
City Attorney 
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1994 to 1995 

Employers Security Company 
1 7 1 9 West End Ave. 

Nashville, Tennessee 37203 
Security Guard 

July -August, 1994 
Martin, Tate, Morrow & Marston, P.C. 
6410 Poplar Ave., Suite 1000 
Memphis, Teimessee 38119 
Summer Law Clerk 

Summer 1994 
Rives & Peterson 
505 North 20*^ Street 
Birmingham, Alabama 35203 
Summer Law Clerk 

Suiimier 1994 
Starnes & Atchison LLP 
100 Brookwood Place, Suite 7 
Birmingham, Alabama 35209 
Summer Law clerk 

Summer 1993 

U.S. Representative Blanche Lambert 
355 Dirksen Senate Office Building 
Summer Intern 

Summer 1993 
Spain & Gillon, L.L.C. 

21 17 2"“ Ave. North 
Birmingham, Alabama 35203 
Summer Law Clerk 

Other affiliations: 


2000 to present 
Southern Bancorp 
605 Main Street 
Arkadelphia, Arkansas 71923 
Director 

2002 to present 

First Bank of the Delta, N.A. 

400 East Plaza Street 
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West Helena, Arkansas 72390 
Director 

2007 to present 

Boys and Girls Club of Phillips County, Arkansas 

P.O.Box 511 

Helena, Arkansas 72342 

Director 

Approximately 2002 to 2006 
Southern Good Faith Fund 
2304 West 29* Avenue 
Pine Bluff, Arkansas 71603 
Director 

Approx. 2000 to 2005 

Delta State Bank [merged with First Bank of the Delta, N.A.] 

128 Main Street 
Elaine, Arkansas 72333 
Director 

Approximately 2001 to 2002 

KIPP Delta College Preparatory School 

215 Cherry Street 

Helena, Arkansas 72342 

Director 

8. Military Service and Draft Status : Identify any service in the U.S. Military, including 
dates of service, branch of service, rank or rate, serial number (if different from social 
security number) and type of discharge received. 

I enlisted in the U.S. Naval Reserve on November 29, 1984 and entered active duty in the 
U.S. Navy on Jime 17, 1985 and was honorably released from active duty on June 16, 
1989. During my active duty service, I was a Boatswains Mate aboard the USS New 
Jersey BB-62. 1 received an honorable discharge on November 28, 1992 with the rank of 
E-4. 

9. Honors and Awards : List any scholarships, fellowships, honorary degrees, academic or 
professional honors, honorary society memberships, military awards, and any other 
special recognition for outstanding service or achievement. 

Military: 

Good Conduct Medal 
Sea Service Ribbon (2) 

Battle Efficiency Ribbon 
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Academic: 

Graduated with honors from the University of Central Arkansas 
Named one of eight university outstanding students 
Named political science department outstanding student 
Alpha Chi National Honor Society 
Named Phillips College Distinguished Alumni 

10. Bar Associations : List all bar associations or legal or judicial-related committees, 
selection panels or conferences of which you are or have been a member, and give the 
titles and dates of any offices which you have held in such groups. 

American Bar Association 

Arkansas Bar Association 

House of Delegates, 2006 to present 
Law School Committee, 2007 to present 

Arkansas Supreme Court Committee on Criminal Practice 
2007 to present 

Memphis Bar Association 

Publications Committee, 2006 

National Bar Association 

Phillips County Bar Association 

Tennessee Bar Association 

11. Bar and Court Admission : 

a. List the date(s) you were admitted to the bar of any state and any lapses in 
membership. Please explain the reason for any lapse in membership. 

Teimessee: 1995 to present 

Arkansas: 1996 to present 

There have been no lapses in membership. 

b. List all courts in which you have been admitted to practice, including dates of 
admission and any lapses in membership. Please explain the reason for any lapse 
in membership. Give the same information for administrative bodies that require 
special admission to practice. 

Tennessee State Courts, 1995 
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Arkansas State Courts, 1996 

United States Court of Appeals for the Sixth Circuit, August 1996 

United States Coiut of Appeals for the Eighth Circuit, August 1996 

United States District Court for the Western District of Tennessee, November 
1995 

United States District Court for the Northern District of Mississippi, August 1996 

United States District Court for the Eastern and Western District of Arkansas, 
August 1996 

There have been no lapses in membership. 

12. Memberships : 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 10 or 1 1 to which 
you belong, or to which you have belonged, or in which you have significantly 
participated, since graduation from law school. Provide dates of membership or 
participation, and indicate any office you held. Include clubs, working groups, 
advisory or editorial boards, panels, committees, conferences, or publications. 

Alpha Phi Alpha Fraternity, Incorporated 

Trucking Industry Defense Association 

b. The American Bar Association's Commentary to its Code of Judicial Conduct 
states that it is Inappropriate for a judge to hold membership in any organization 
that invidiously discriminates on the basis of race, sex, or religion. Please 
indicate whether any of these organizations listed in response to 12a above 
currently discriminate or formerly discriminated on the basis of race, sex, or 
religion - either through formal membership requirements or the practical 
implementation of membership policies. If so, describe any action you have taken 
to change these policies and practices. 

Alpha Phi Alpha Fraternity, Incorporated is service fiutemity. Although it does 
not discriminate on any basis, I am aware of no female members. I joined the 
fiutemity in college and served as a graduate member in 2004 and 2005. I am not 
an active member. 
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a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, 
editorial pieces, or other published material you have written or edited, including 
material published only on the Internet. Please supply four (4) copies of all 
published material to the Committee. 

None 

b. Please supply four (4) copies of any reports, memoranda or policy statements you 
prepared or contributed in the preparation of on behalf of any bar association, 
committee, conference, or organization of which you were or are a member. If 
you do not have a copy of a report, memorandum or policy statement, please give 
the name and address of the organization that issued it, the date of the document, 
and a summary of its subject matter. 

None 

c. Please supply four (4) copies of any testimony, official statements or other 
communications relating, in whole or in part, to matters of public policy or legal 
interpretation, that you have issued or provided or that others presented on your 
behalf to public bodies or public officials. 

None 

d. Please supply four (4) copies, transcripts or tape recordings of all speeches or 
talks delivered by you, including commencement speeches, remarks, lectures, 
panel discussions, conferences, political speeches, and question-and-answer 
sessions. Please include the date and place where they were delivered, and 
readily available press reports about the speech or talk. If you do not have a copy 
of the speech or a transcript or tape recording of your remarks, please give the 
name and address of the group before whom the speech was given, the date of the 
speech, and a summary of its subject matter. If you did not speak from a prepared 
text, please furnish a copy of any outline or notes from which you spoke. 

May 2007; Commencement Address, Phillips College of the University of 
Arkansas; Topic: Seizing opportunity and following dreams 
Campus Drive 

May 2006; Commencement Address, KIPP Delta College Preparatory School; 
Topic: Overcoming life’s obstacles and following dreams 

May 2005; Commencement Address, Elaine High School; Topic: The Spirit of 
Elaine 
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May 2003; Key Note Speaker, Helena-West Helena Central High School JROTC 
Banquet; Continuing education and following dreams 
Delivered at Lilly Peter Auditorium 

May 2000; Commencement Address, Helena-West Helena Central High School; . 
Topic: Continuing education and following dreams 
Delivered at Central High School 

e. Please list all interviews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these interviews where 
they are available to you. 

I co-hosted a community affairs radio show, The Martin-Miller Report, on local 
radio from approximately 2000 to 2007. My co-host, Robert Martin, was a 
member of the city cormcil and would discuss the actions of the Helena City 
Council. It was broadcast on the first and third Saturdays of each month from 
5:00 p.m. to 5:30 p.m. The Station is KJIW FM 94.5 and it is owned by Elijah 
Mondy, 200 Moore Street, Helena, Arkansas 72342, 870-338-2700. I have no 
tapes or transcripts of any of the broadcasts. 

I was briefly interviewed in 2007 on two occasions by George Bingham who has 
a public access television program called /u The Community With George 
Bingham. On the first occasion, I spoke about my recent appointment to the 
Arkansas Court of Appeals. On the second occasion, I spoke about the activities 
at the Race for the Cure event that I was attending. 

Newspaper article; Helena-W. Helena board ordered to redraw zones. 

Arkansas Democrat-Gazette; Michelle Hillen, June 26, 2005. 

Newspaper article; Jury declares Jenkins ‘not guilty’ of murder . Daily World 
Steve Russell, December 20-22, 2002. 

Newspaper article; Helena-W. Helena district should be redrawn, lawsuit argues. 
Arkansas Democrat-Gazette, Linda Satter, August 7, 2002 

Article in Memphis Bar Association Magazine, Law Inspires Dreams . Memphis 
Lawyer, Volume 23, Issue 3; Liz Landrigan, May/June 06 

14. Judicial Office : State (chronologically) anyjudicial offices you have held, whether 
such position was elected or appointed, and a description of the jurisdiction of each such 
court. 

On January 1 , 2007, 1 began service on the Arkansas Court of Appeals. I was appointed 
by Governor Mike Huckabee for a term ending December 3 1 , 2008. This court is a court 
of statewide appellate jurisdiction. 
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From 2002 to 2006 1 served as a Holly Grove, Arkansas City Judge. I was appointed by 
Mayor Lula Tyler. This court heard criminal misdemeanors. 

15. Citations : Ifyou are or have been ajudge, please provide: 

a. citations for all opinions you have written (including concurrences and 
dissents); 

CA06-515.5a77y Wardv. Hickory Springs Manufacturing Co. andLiberty 
Mutual Insurance Co\iaimsuy Mi Idfil 

CA06-696. Jessica James v. Arkansas Department of Health & Human Services; 
January 31, 2007 

CACR06-574. Adrian Grissom v. State of Arkansas; February 7, 2007 

CA06-525. iohn Coleman v. Pro Transportation, Inc. and Commerce <& Industry 
Ins. Co; February 7, 2007 

CA06-640. Di'Anne G. Hale-Hines v. Paul F. Hale; February 7, 2007 

CACR06-751. Marcus Anderson v. State of Arkansas; February 14, 2007 

CA06-572. Michael Rose d/b/a Best Way Pawn & Used Cars, Inc. v. Mike W. 
i^ord; February 14, 2007 

CA06-41 1. James B Burton and Sonja Burton v. Steve Hankins and Lisa 
JSanfa'nr; February 21, 2007 

CA06-569. Dorothy Collins V. St. Vincent Doctors; St. Vincent Infirmary et al.; 
March 7, 2007 

CA06-866. Maria S. Rodriguez v. M. McDoniel Co., Inc. and Liberty Mutual 
Insurance Company; March 7, 2007 

CACR06-642. RichardRichardsonv. State of Arkansas; March \ A, 2007 

CA06-569. Dorothy Collins V. St. Vincent Doctors; St. Vincent Infirmary et al; 
March 14, 2007 

CA06-1293. Andrea McLin v. Arkansas Department of Health & Human 
Services; March 14, 2007 

CACR06-359. Tania Leann Nesler v. State of Arkansas; April 4, 2007 

CACR06-770. Pamila Sue Champlin and Mark Treat v. State of Arkansas; April 
4, 2007 

CA06-309. Delores Hales and Brad Hughes V. Arkansas Department of Health 
and Human Services; April 4, 2007 
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CA06-646. James Penny v. Liberty Bank of Arkansas and Larry L. Hossfeld; 
April 4, 2007 

CACR06-1015. Bruce Moore v. State of Arkansas', April 1 1, 2007 

CA06-711. Transplace Stuttgart, Inc. and Hartford Underwriters Insurance Co. 

V, Marty Carter, Employee, and C-Claw, Inc., Employer, April 25, 2007 

CA06-971 . Carl Eugene Montgomery v. Linda Sue Montgomery, April 25, 2007 

CA06-1349. Joseph Beattie v. Arkansas Department of Health and Human 
Services', April 25, 2007 

CACR06-1101. JohnKevin Georgev. State of Arkansas; May 2, 2007 

CA06-1003. Erica Williams v. Arkansas Department of Human Services; May 2, 
2007 

CA06-1097. Rick Powell and Fred Nutt v. Tab Townsell; May 2, 2007 

CA06-1183. DeneaM. Hardin v. Holiday Inn-Airport, and Wausau Underwriters 
Insurance; May 9, 2007 

CA06-1482. Christopher McCarty v. Arkansas Department of Health and Human 
Services; May 9, 2007 

CACR06-1398. Edward Glover v. State of Arkansas; May 23, 2007 

CA06-838. David Hamilton and Pritam Hamilton v. Ford Motor Credit Co.; 

May 23, 2007 

CA06-1169. GlennMechanical, Inc. V. Lucy Gibney;iAay 30,2007 

CACR06-1247. Roland Ester v. State of Arkansas; June 6, 2007 

CACR06-1491. George Clifford Swan V. State of Arkansas; ivaic 13,2007 

CA06-1210. Area Agency on Aging NW and Risk Management Resources v. 
Rhonda Bakanoff, June 13, 2007 

CA06-1330. Marcella Reed v. Dollar General Stores; June 20> 2007 

CA07-90. Robin Morgan v. Arkansas Department of Health and Human 
Services; June 20, 2007 

CACR06-577. Samantha Meredith Tomberlin v. State of Arkansas; June 27, 2007 
CACR06-1240. James Nowlin v. State of Arkansas; Jxinc 27, 2007 
CACR07-87. Jerry Davis v. State of Arkansas; June 27, 2007 
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CA06-904. Sylva Croney and Jacqueline Croneyv. Buddy Lane, et al.‘, June 27, 
2007 

CA06-947. Jill Fields v. Jeremy M. Ausbum and Daniell N. Ausbum; September 
5,2007 

CA06-1 181. Michael L. Velaria v. Zimdahl Electric and Fremont Pacific 
Insurance Co.\ September 5, 2007 

CA07-92. Delois Smith v. Jefierson Comprehensive Care System, Inc. and 
Commerce tfe Industry Insurance Co.; September 12, 2007 

CACR06-1230. Dennis J. Cheatham v. State of Arkansas; September 26, 2007 

CACR06-1457. Wendell B, Steele v. State of Arkansas; September 26, 2007 

CA06-1394. Bernard Burgess v. Don French and Coretta French; September 26, 
2007 

CA07-377. Lakesha Shaffers v. Arkansas Department of Health and Human 
Services; September 26, 2007 

CACR07-132. Antoine Demetris Baker v. State of Arkansas; October 3, 2007 

CA07-127. Mary Rodriguez v. Lakewood Plaza Nursing Center; October 3, 2007 

CA07-518. Krista Russell v. Arkansas Department of Health and Human 
Services; October 3, 2007 

CA06-1453. Bill Baldridge v. Susan L. Baldridge; October 10, 2007 

b. a list of cases in which certiorari has been requested or granted; 

In Arkansas, appeals to the Supreme Court from the court of appeals are taken 
pursuant to petitions for review. Only one case in which I participated was 
accepted by the Supreme Court. That case is Economy Inn & Suites and CCMSI 
V. Nimisha Jivian, 97 Ark. App. 1 1 5 (2006); Economy Inn & Suites and CCMSI v. 
Nimisha Jivian, __ S.W.3d_ , 2007 WL 756732, Ark. App., March 14, 2007 (NO. 

CA06-158); Economy Inn & Suites and CCMSI v. Nimisha Jivian, S.W.3d 

2007 WL 1847618, Ark., June 28, 2007 (NO. 06-1448). 

Copies of the court of appeals opinion and the Supreme Court opinion are 
attached. 

c. a short summary of and citations for all appellate opinions or orders where 
your decisions were reversed or where your judgment was affirmed with 
significant criticism of your substantive or procedural rulings; 

None, other than the one case listed in response to question b. 
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d. a list of and copies of any of your unpublished opinions that were reversed on 
appealed or where your judgment was affirmed with significant criticism of your 
substantive or procedural rulings; 

None of my unpublished opinions were reversed on appeal or were affirmed with 
significant criticism of my substantive or procedural rulings. 

e. a description of the number and percentage of your decisions in which you 
issued an unpublished opinion and the manner in which those unpublished 
opinions are filed and/or stored; and 

Approximately 85% of my opinions were unpublished. All opinions, both 
published and rmpuhlished, are posted on the court of appeals web site: 
www.state.ar.us/opinions/coa opinions list.cfin. 

f. citations to all cases in which you were a panel member in which you did not 
issue an opinion. 

CA06-240. Linda Annette Short d/b/a R&L Professional Management v. Revona 
Dee Freeman', January 24, 2007 

CACR05-1243. Franklin Drennan and Ricky Dhasun Peoples v. State of 
/frfcinsas; January 31, 2007 

CA06-258. Sheila Judkins v. Donnie Duvall, Michael Wayne Duvall, Susanna 
Duvall, Bobby Judkins, Lola Judkins, Office of Child Support Enforcement and 
Arkansas Department of Human Services; January 31, 2007 

CACR06-387. Desmond D. Miller, Sr. v. State of Arkansas; January 31, 2007 

CA06-486. Michelle Christine Archer v. Kirby Logan Archer; January 3 1, 2007 

CA06-730. Conagra Poultry Company v. Brenda Young, from the Arkansas 
Workers' Compensation Commission; February 7, 2007 

CA06-759. Nina Delt and Clarence Dell v. Grant Paddock Bowers, David 
Bowers, Minta Jane Bowers, United Automobile Aerospace & Agriculture 
Implement Workers of America and UAW Local 71 6;7ehtMaiXy 7,2007 

CA06-410. Joseph Lamb v. Lonoke County and AAC Risk Management Services, 
February 7, 2007 

CA06-466. Wilma V. Adams and Leonard E. Adams v. Jerry Atkins, Robert P. 
Vickers, and Gloria Vickers; February 7, 2007 
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CA06-420. Arkansans for Animals, Inc. v. Chad Spears and State of Arkansas', 
February 14, 2007 

E06-144. Department of Veterans Affairs v. Director, Department of Worlrforce 
Services and Martha E. Britton', February 14, 2007 

CAFR06-546. Lonnie Newton, Jr. v. State of Arkansas', February 14, 2007 

CA06-668. Mary E. Miller, Special Administrator of the Estate of Vincent Guy 
Miller, Deceased V. Centerpoint Energy Resource Corporation', February 28, 

2007 

CA06-514. Audrianna Grisham, P.A. v. City of England', Feburary 21, 2007 

CA06-854. Dudley Cobble v. Ayers Drywall, Inc. and AIG Claims Services', 
February 21, 2007 

CA06-450. Denise Worley, Administratrix of the Estate of Dale Worley, 

Deceased V. Cincinnati Insurance Companies', Fthmary 21, 2001 

CAGR05-1372. Jerry Eaton v. State of Arkansas', February 28, 2007 

CA06-867. Jeffrey Ridenhour, 2004 Dodge Pickup v. State of Arkansas', February 
28, 2007 

CA06-717. Kenny E. Goodwin v. Unifund CCR, Assignee of Providian National 
Banfdc, February 28, 2007 

CA06-248. Judy Cavin, Jonathon Covin, and Brandon Covin v. Boyce Davis; 
March 7, 2007 

CA06-591. Tommy Hodges and Central Crossing, L.L.C. v. John F. Jenkins 
Contracting, Inc.; March 7, 2007 

CACR06-169. Ricky L. Smith v. State of Arkansas; March 7, 2007 

CACR06-697. Rommell Gill and Patrick Gill v. State of Arkansas; March 7, 2007 

CA06-495. Melinda Miller v. Arkansas Department of Human Services; March 7, 
2007 

CACR05-775. Jimmy D. Bumgardnerv. State of Arkansas; March 14, 2007 

CA06-543. Russell A. Weaver v. nabors Drilling USA and Richards & 

Associates, Inc.; March 14, 2007 
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CA06-9 1 1 . International Paper Company and Sedgwick CMS v. Jeffery Hunter: 
March 14, 2007 

CA06-726. Paul Schmidt v. Gary Stearman; March 14, 2007 

CACR06-870. Thomas Jermaine Davis v. State of Arkansas', March 2 1 , 2007 

CA06-893. Howell Riley and Christie Riley v. Arkansas Department of Health 
and Human Services; March 21, 2007 

CA06-921. Southern Telephone Const. Co., Legion Insurance Co., Second Injury 
Fund and Death & Permanent Total Disability Fund v. Gratton Harris; March 
21,2007 

CA06-980. Linda Gulley v. St. Edward Mercy Medical Center and Second Injury 
Fund; March 21, 2007 

CA06-1094. Terry King, Carolyn King, and Leslie King Stripling v. Arkansas 
Department of Health and Human Services; March 2 1 , 2007 

CA06-1434. Sheila Lane V. Arkansas Departmetnt of Health and Human 
Services; April 4, 2007 

CA06-721. First Arkansas Bail Bonds, Inc. v. State of Arkansas; April 4, 2007 

CA06-891 . Raymond J. Berryman and Sarah J. Berryman v. Fadil Bayyari, as 
Trustee of the Fadil Bayyari Revocable Truste, and Springdale School District 
iVb. 50; April 11,2007 

CACR06-982. Rickey Alan Caldwell v. State of Arkansas; April 25, 2007 

CACR06-999. Billy Ray Scott v. State of Arkansas; April 25, 2007 

CA06-733. Odell Pollard v. Roy Newman, d/b/a Newman Electric; April 25, 
2007 

CACR06-652. Dallas Gene Roy v. State of Arkansas; May 2, 2007 

CA06-899. Sheila Hill v. White River Health Systems, Inc.; May 2, 2007 

CA06-975. Alicia Aguilar and Juan Aguilar v. Medardo Galdamez; May 2, 2007 

CA06-865. Beth Riddle, Joseph Riddle, and Julia Riddle v. Richard Udouj, 
Special Administrator of the Estate of Olivia Udouj, Deceased, and Michael 
Udouj and Richard Udouj, Trustees of the Olivia Udouj Trust; May 9, 2007 
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CA06-969. Daniel Latham v. Arkansas Department of Health and Human 
Services; May 9, 2007 

CACR06-863. Karon D. Trotter, Jr. v. State of Arkansas; May 9, 2007 

CA06-7 1 4i Cyndall Sharp v. M.J. Keeler, May 9, 2007 

CA06- 1185. Jerry Swink v. Riceland Foods and Liberty Mutual; May 9, 2007 

CA06-782. Ollie Cox v. Cedar Creek and Crum& Forster; May 9, 2007 

CA06-738. Royal Oaks Vista, L.L.C. and John Hawks v. James Maddox, et al; 
May 9 , 2007 ' 

CA06-940. Baxter County Regional Hospital v. Arlene Denise Dixon; May 23, 
2007 

CACR06-1007. Darrell Bernard Dansby v. State of Arkansas; May 23, 2007 

CA06-948. Sunbelt Business Brokers of Arkansas, Inc. and Marvin Winston v. 
Nancy James; May 23, 2007 

CACR06-1030. Joseph Franklin Ford v. State of Arkansas; May 23, 2007 

CA06-728. Teena L. Draper v. Dub Clenney Construction, Inc.; May 23, 2007 

CACR06-736. Reggie Joe Patterson v. State of Arkansas; May 30, 2007 

CA06-1026. Kristy Beverlin and William Beverlin v. Arkansas Department of 
Health and Human Services; May 30, 2007 

CACR06-1214. Willie D. Coleman v. State of Arkansas; May 30, 2007 

CACR06-1290. Roderick Grady v. State of Arkansas; June 6, 2007 

CA06-1 163. Paul A. Dee, Jr. v. Erin Dee; Jime 6, 2007 

CACR06-1120. William Ray Pittman v. State of Arkansas; June 6, 2007 

CA06-878. Virginia P. Bailey v. Marilyn McRoy; June 6, 2007 

CACR06-73 1 . Byrian Foote v. State of Arkansas; June 6, 2007 

CA06-978. Gail Parkerson v. Richard McMurtrey, Sandra McMurtrey, and 
Ernie 's Wrecker & Body Shop, Inc.; June 6, 2007 
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CA06-1 148. Ricky L. Eppes v. Arkansas Homecare, Inc. and Companion 
Property <£ Csualty Co.; June 6, 2007 

CA06-1234. James E. Franks, Judy Franks, Mark Branscum, Robert F. Lucas 
and James Alex Franks v. Mountain View, Arkansas Planning and Zoning 
Commission, et al.’, June 13, 2007 

CA06-1450. Joe Heflin v. Firestone Tube Company and Gallagher Bassett 
Services', Ixtne 13, 2007 

CA06-1002. Kimberly Dawn Sykes V. Justin Warren; lime 13,2007 

CACR06-1320. James Ryan v. State of Arkansas; June 20, 2007 

CA06-1451. State of Arkansas, Office of Child Support Enforcement v. Tyaleah 
M. Leach, June 20, 2007 

CA06-1191. Pathy Sellars V. St. Vincent Health Services and Preferred 
Professional Insurance; June 20, 2007 

CA06-1378. CatherineR. Waltz v. Jeanie Waltz Golden, as Administratrix of the 
Estateof Charles Waltz; June 20, 2007 

CA06-823. Teresa Allen v. Chad P. Allen; June 20, 2007 

CACR06-1286. Richard Glenn Bell, Jr. v. State of Arkansas; June 20, 2007 

CACR05-507. Harold E. Merriweather v. State of Arkansas', Jvaie 27, 2007 

CACR05-1348. Rodney Dale Edgin v. State of Arkansas; June 11, 2007 

CA06-1370. Cavalry Spv, LLCv. FAirl Anderson; Iwne 21,2001 

CACR06-864. James Alan Thomas v. State of Arkansas; June 27, 2007 

CA06-1099. Kristie Munoz Williams v. Homer Munoz; June 27, 2007 

CA06-1207. Brad Stumon v. Katrina Yates; August 29, 2007 

CACR06-841. Roderick L. Hickman v. State of Arkansas; August 29, 2007 

CA06-1258. Tommy L. Gullahorn v. Gail A. Gulldhom; August 29, 2007 

CACR06-776. James Earl Bradford v. State of Arkansas; September 5, 2007 

CACR06-957. Burlie Ray Britton v. State of Arkansas; September 5, 2007 
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CAOiS-137. Misty Rhine v. Arkansas Department of Human Services; September 

5. 2007 

CACR06-82 1 . Luwalhati Lalota a/k/a Lyn Johnson v. State of Arkansas; 
September 12, 2007 

CA06-1134. Letesha Dean Morgan V. Deluxe Video Services, Inc. etal.; 
September 12, 2007 

GACR06-1014. Robert Earl Thompson v. State of Arkansas; September 12, 2007 

CA06-705. Glenn David Woods and Leann B. Woods v. Beverfy Tapper; 
September 12, 2007 

CA06-1238. Jon G. Morse v. Teri Morse Chapman; September 12, 2007 
CAGR05-1132. Sedric Anderson v. State of Arkansas; ?>e.pt!ertA>et2(),2Q<yi 
GA05-1276. Virginia Totten Werts v. State' of Arkansas; September 26, 2007 

E06-257. Andy Clark v. Arkansas Department ofWorlforce Services; September 

26. 2007 

GAGR06-1318. John Leelyn Seely v. State of Arkansas; September 26, 2007 

GAGR06-1298. Pamela T. Shelnut v. State of Arkansas; September 26, 2007 

GA07-427. Arkansas Department of Health and Human Services v. Steven 
Mitchell and Sarah Mitchell; September 26, 2007 

GAGR06-1463. Robert Lieblong v. State of Arkansas; October 3, 2007 

GAGR07- 124. Felanta D: Williams v. State of Arkansas; October 3, 2007 

GA07-152. Candelaria M. Sierra v. Griffin Gin, AG-Comp SIF Claims; October 

10. 2007 

GA06-1430. Rymor Builders, Inc. v. Tanglewood Plumbing Company, Inc.; 
October 10, 2007 


1 6. Recusal: If you are or have been a judge, please provide a list of any cases, motions or 
matters that have come before you in which a litigant or party has requested that you 
recuse yourself due to an asserted conflict of interest, or for any other apparent reason, or 
in which you recused yourself sua sponte. (If your court employs an "automatic" recusal 
system by which you may be recused without your knowledge, please include a general 
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description of that system.) Please identify each such case, and for each provide the 
following information; 

I took my seat on the bench in January 2007. Because I practiced primarily in Phillips 
Coimty, Arkansas, I have a standard note to the Chief St^ Attorney that, during my first 
year on the bench, she assign no cases to me that are appealed fi’om Phillips County, 
Arkansas. 

I also have a standard note to the Chief Staff Attorney that, during my first year on the 
bench, she assign no cases to me involving the firm of Mitchell, Williams, Selig, Gates, 
Woodyard, PLLC. I worked closely with that finn during my days in private practice 
and wanted no appearance of conflict. 

Finally, I was outside counsel to Wal-Mart Stores, Inc. while in private practice. 
Consequently, I have a standard note that no Wal-Mart cases should be assigned to me. 

a. whether your recusal was requested by a motion or other suggestion by a litigant 
or a party to the proceeding or by any other person or interested party; or if you 
recused yourself sua sponte; 

None 

b. a brief description of the asserted conflict of interest or other ground for recusal; 
See above. 

c. the procedure you followed in determining whether or not to recuse yourself; 

See above. 

d. your reason for recusing or declining to recuse yourself, including any action 
taken to remove the real, apparent or asserted conflict of interest or to cure any 
other ground for recusal. 

See above. 

17. Public Office. Political Activities and Affiliations : 

a. List chronologically any public offices you have held, other than judicial offices, 
including the terms of service and whether such positions were elected or 
appointed. If appointed, please include the name of the individual who appointed 
you. Also, state chronologically any unsuccessful candidacies you have had for 
elective office or unsuccessful nominations for appointed office. 

From 2000 to 2006, 1 served as City Attorney for Lake View, Arkansas. I was 
appointed by Mayor Leon Phillips. 
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From 2000 to 2006, 1 served as Deputy Prosecuting Attorney, Phillips County, 
Arkansas. I was appointed by the Phillips County Quorum Court. 

From 1999 to 2001, 1 served as City Attorney, Edmondson, Arkansas. I was 
appointed by Mayor Patricia Henderson. 

From 1999 to 2005, 1 served as City Attorney, Helena, Arkansas. I was elected 
November 1998 and Re-elected November 2002. 

I have no unsuccessful candidacies for elected office or nominations for appointed 
office. 

b. List all memberships and offices held in and services rendered, whether 

compensated or not, to any political party or election committee. If you have ever 
held a position or played a role in a political campaign, please identify the 
particulars of the campaign, including the candidate, dates of the campaign, your 
title and responsibilities. 

In 2006, 1 served on the campaign committee of Paul Suskie, who unsuccessfully 
ran in the Democratic primary for Arkansas Attorney General. Paul is a good 
friend of mine and was my study partner at the University of Central Arkansas. I 
had no responsibilities and essentially just allowed him to list me on his web site 
as a supporter. 

In 1998 and 2002, 1 helped in the successful campaigns of my father, Dr. Robert 
D. Miller, Jr., for mayor of Helena, Arkansas. 1 helped by campaigning door-to- 
door and with advertising. 

18. Legal Career: Please answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation 
from law school including: 

i. whether you served as clerk to a judge, and if so, the name of the 
judge, the court and the dates of the period you were a clerk; 

I did not serve as a clerk to a judge. 

ii. whether you practiced alone, and if so, the addresses and dates; 

From 1998 through 2005 I operated a solo law practice: 

Miller Law Firm 
622 Pecan Street 
Helena, Arkansas 72342 
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iii. the dates, names and addresses of law firms or offices, companies 
or governmental agencies with which you have been affiliated, and 
the nature of your affiliation with each. 

1995 to 2006 

Martin, Tate, Morrow & Marston, P.C. 

6410 Poplar Ave., Suite 1000 
Memphis, Tennessee 38119 
Associate Attorney 

1998 to 2006 
Miller Law Firm 
622 Pecan Street 
Helena, Arkansas 72342 
Solo Law Practice 

2005 to 2006 

East Arkansas Family Health Center 
215 East Bond Street 
West Memphis, Arkansas 72301 
General Legal Counsel 

2000 to 2006 

Phillips County, Arkansas Prosecuting Attorney’s Office 
620 Cherry Street 
Helena, Arkansas 72342 
Deputy Prosecuting Attorney 

1999 to 2005 

City of Helena, Arkansas 
98 Plaza Street 

Helena-West Helena, Arkansas 72390 
City Attorney 

b. Describe: 

i. the general character of yoiff law practice and indicate by date when its 
character has changed over the years. 

I graduated from Vanderbilt Law School in May 1995 and began working 
as an associate attorney with Martin, Tate, Morrow & Marston, Memphis, 
Tennessee, in August 1995. My practice consisted primarily of litigation 
defense with emphasis on trucking defense and employment 
discrimination defense. I also represented shopping centers in commercial 
eviction cases. 
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In July 1998, 1 moved home to Helena, Arkansas to help my father run for 
rnayor. I remained with Martin, Tate, Morrow & Marston part time, ran 
for Helena City Attorney, and opened a solo practice, the Miller Law 
Firm. 

In January 1 999, 1 was sworn in as Helena City Attorney. In that position, 
I prosecuted all of the city’s misdemeanor cases and represented the city in 
minor law suits. I also provided legal advice to the city council and 
tiiayor. I also continued to practice at the Miller Law Firm and with 
Martin, Tate, Morrow & Marston. I defended large companies in tort 
litigation and I represented individuals in divorces, social security 
disability cases and in personal injury cases. 

In 2000, 1 was appointed Deputy Prosecuting Attorney for Phillips 
County, Arkansas, by the Phillips County Quorum Court. I prosecuted a 
number of felony cases and became very familiar with criminal practice. I 
continued to operate the Miller Law Firm and to work part time for 
Martin, Tate, Morrow & Marston. In addition to continuing to represent 
corporate defendants and individuals in the areas listed above, 1 began 
defending products liability cases and represented doctors in medical 
malpractice cases. 

After relinquishing all of my public positions, I merged my solo practice 
at the Miller Law Firm with my practice at Martin, Tate, Morrow & 
Marston in January 2006. From January 2006 to January 2007, 1 began 
building rny practice by representing clients in premises liability defense 
cases and acting as local counsel in two toxic tort cases. 

I resigned from Martin, Tate, Morrow & Marston in January 2007 to take 
a seat on the Arkansas Court of Appeals. 

ii. your typical clients and the areas, if any, in which you have specialized. 

My primary clients were larger companies in defense cases but I also 
represented individuals in domestic relations cases, personal injury 
plaintiffs’ cases and in social security disability cases. I did not specialize 
except to the extent that I represented a number of large trucking 
companies in civil litigation. 

c. Describe the percentage of your practice that has been in litigation and whether 
you appeared in court frequently, occasionally, or not at all. If the frequency of 
your appearances in court varied, describe such variance, providing dates. 
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Ninety-five percent of my practice was in litigation. Between January 1999 and 
January 2006, 1 appeared in court at least three times a week, every week. During 
criminal jury terms, I appeared every day for weeks at a time. 

i. Indicate the percentage of your practice in: 

1. fedei^ courts: 15% 

2. state courts of record: 55% 

3. other courts: 30% 

ii. Indicate the percentage of your practice in: 

4. civil proceedings: 60% 

5. criminal proceedings: 40% 

d. State the number of cases in courts of record you tried to verdict or judgment 
(rather than settled), indicating whether you were sole coimsel, chief counsel, or 
associate counsel. 

I have tried approximately 55 cases to verdict or judgment. 

I was the juvenile court prosecutor from 2000 to 2006. I prosecuted 
approximately twenty-five to thirty of these cases to a verdict. All were non-jury 
cases. Juvenile court is a coiul of record but, due to the confidentiality rules 
pertaining to juveniles, those records are not available. 

In addition I prosecuted fourteen (14) criminal jury cases to a verdict. In each of 
these cases I was co-counsel, as my partner in &e prosecuting attorney’s office, 
Todd Murray, and I split all of our cases equally. I conducted opening statement 
and the first closing argument. Mr. Murray always did the rebuttal closing 
argument. We split the witnesses equally. 

Also, to the best of my memory, I prosecuted fourteen (14) civil cases to a verdict. 
I was sole counsel in six; lead counsel in two; and associate counsel in six cases. 

i. What percentage of these trials were: 

1. jury: 38% 

2. non-jury: 62% 

e. Describe your practice, if any, before the Supreme Court of the United States. 
Please supply four (4) copies of any briefs, amicus or otherwise, and, if 
applicable, any oral argument transcripts before the Supreme Court in coimection 
with your practice. 

I have not practiced before the Supreme Court of the United States. 
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19. Litigation : Describe the ten (10) most significant litigated matters which you personally 
handled. Give the citations, if the cases were reported, and the docket number and date 
ifunreported. Give a capsule summary of the substance of each case. Identify the party 
or parties whom you represented; describe in detail the nature of your participation in the 
litigation and the final disposition of the case. Also state as to each case: 

a. the date of representation; 

b. the name of the court and the name of the judge or judges before whom the case 
was litigated; and 

c. the individual name, addresses, and telephone numbers of co-counsel and of 
principal coimsel for each of the other parties. 

li State of Arkansas v. Brian Winston. Phillips County Docket No. 2000- 
020. Phillips County Circuit Court. Judge LT Simes, II. 

In approximately 2000-2001, 1 represented the state in a capital murder 
prosecution of a Pi 2 za Hut employee who killed his two co-employees and 
dumped their bodies in the Pizza Hut freezer. The defendant was foimd 
guilty on both counts and sentenced to life in prison without parole. 

Co-cOunsel : 

Todd Murray 
620 Cherry Street 
Helena, Arkansas 72342 
870-338-5584 

Opposing counsel : 

Don Etherly 
423 Rightor Street 
Helena, Arkansas 72342 
870-338-6487 

Raymond Galloway 
417 Rightor Street 
Helena, Arkansas 72342 
870-338-6731. 


2. State of Arkansas v. Jerome Lewis . Phillips County Docket No. 2004-31. 
Phillips County Circuit Court. Judge LT Simes, II. 

In approximately 2004-2005, 1 represented the state in a rape case in 
which the defendant, who was a crack user, was charged with raping two 
of his daughters and sexually assaulting a third daughter. The rapes came 
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to light when one of his daughters was impregnated. The defendant was 
found guilty and sentenced to fifty years in prison. 

Co-counsel : 

Todd Murray 
620 Cherry Street 
Helena, Arkansas 72342 
870-338-5584 

Opposing counsel : 

Ray Waters 
301 Locust Street 
Augusta, Arkansas 72006 
870-347-5675 

3. State of Arkansas v. Elbert Holder. Phillips County Docket No. 2001-242. 
Phillips County Circuit Court. Judge LT Simes, H. 

lii approximately 2001 to 2005, 1 represented the state in a capital murder 
case in which the defendant hired a hit man to loll his girlfiiend to cover 
up an insurance fraud. The defendant was found guilty and sentenced to 
life without parole. His conviction was reversed on appeal and the 
defendant pled guilty to murder in the first degree and was sentenced to 
forty years in prison. 

Co-counsel : 

Todd Murray 
620 Cherry Street 
Helena, Arkansas 72342 
870-338-5584 

O pposing counsel : 

Louis Etoch 
727 Cherry Street 
Helena, Arkansas 72342 
870-338-3591 


4. State of Arkansas v. Thomas Greg Jenkins. Phillips Coimty Docket No. 
2001-249. Phillips County Circuit Court. Judge LT Simes, H. 

In approximately 2001 to 2003, 1 represented the state in a capital murder 
case in which defendant was charged as the hit man for Elbert Holder in 
the killing of Holder’s girlfriend. The defendant was foimd not guilty and 
released. 
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Co-counsel : 

Todd Murray 
620 Cherry Street 
Helena, Arkansas 72342 
870-338-5584 

Opposing counsel : 

Lewellan Marczack 

Arkansas Public Defender Commission 

101 East Capitol, Suite 201 

Little Rock, Arkansas 72201 

501-682-9070. 

5. State of Arkansas v. Abraham Grant . Phillips County Docket No. 2001- 
272. Phillips County Circuit Court. Judge LT Simes, U. 

In approximately 2001 to 2003, 1 represented the state in a capital murder 
case in which defendant was charged with shooting his mother-in-law in 
the head in front of his wife, while his mother-in-law was playing cards 
with several other people. The defendant was found guilty and sentenced 
to life without parole. 

Co-counsel : 

Todd Murray 
620 Cherry Street 
Helena, Arkansas 72342 
870-338-5584 

Opposing counsel : 

Don Etherly 
423 Rightor Street 
Helena, Arkansas 72342 
870-338-6487 

6. State of Arkansas v. Theodis Kelley. Phillips County Docket No; 99-238. 
Phillips County Circuit Court. Judge LT Simes, II. 

In approximately 1999 to 2005, 1 represented the state in a murder case in 
which defendant was charged with killing his girl friend with a shot gun 
slug for cheating on him while he was in prison. He killed her in front of 
her toddler daughter. The defendant was found guilty and sentenced to 
forty years in prison. The case was overturned on appteal because the state 
failed to give the defendant a mental evaluation. On re-trial, the defendant 
was found guilty and sentenced to serve fifty-five years in prison. 
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Co-coxinsel : 

Todd Murray 
620 Cherry Street 
Helena, Arkansas 72342 
870-338-5584 

Opposing counsel : 

Don Etherly 
423 Rightor Street 
Helena, Arkansas 72342 
870-338-6487 

Raymond Galloway (on re-trial) 

417 Rightor Street 
Helena, Arkansas 72342 
870-338-6731 

7. Nellie Brownlee et al. v. Cooper Tire & Rubber Company . No. 2:99 
CV00212 GH (E.D. Ark.); Donald Whitaker v. Cooper Tire & Rubber 
Company. No. 2:99 CV 00220 (E.D. Ark.). U.S. District Court for the 
Eastern District of Arkansas. Judge George Howard. 

I was associate counsel for Cooper Tire & Rubber Company in 2000. In 
this products liability case, the plaintiffs asserted that Cooper Tire’s tire 
production process was flawed, which caused the tread on the tire 
purchased (used) by the plaintiff to separate. Four people were killed in 
the accident and two young men were paralyzed. A confidential 
settlement was reached just prior to trial. 

Co-counsel : 

Brad lessen 
Kirkman Dougherty 
Hardin, lessen & Terry, PLC 
P.O.Box 10127 

Fort Smith, Arkansas 72917-0127 
479-452-2200. 

Lead counsel : 

David Dial, Earl Gunn, and Fred Sager 
Weinberger, Wheeler, Hudgins, Gunn & Dial 
900 East Paces Ferry Road 
Atlanta Georgia 30326 
404-876-2700 
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W. Wray Eckl 

Drew, Eckl & Farnham, LLP 
P.O. Box 7600 
Atlanta, Georgia 30357-0600 
404-876-0992 

Opposing counsel : 

Sandy Huckabee 
213 West Main Street 
P.O. Box 1323 
Cabot, Arkansas 72023 
501-941-5500 

Elliott Dion Wilson 
423 Rightor Street 
Helena, Arkansas 72342 
870-338-6487 

Bruce Kaster 

Suite 3, 125 N.E. First Avenue 
Ocala, Florida 34470 
352-622-1600 

8. Gerelene Abemathv Roseburrow. Beatrice Tate. Helen Broadway. 

Dorothy Freeman and Jessie Harrison v. The Reliable Insurance 
Company, Inc.. Unitrin. Inc.. Old Reliable Casualty Company of America. 
Gene McIntosh. Lee Countv. Arkansas Circuit Court Docket No. CV- 
2003-75; Henrietta Arnold and Larov Bowers v. The Reliable Insurance 
Company. Inc.. Michael D. Fowler and Gene McIntosh. Lee County, 
Arkansas Circuit Court Docket No. CV-2004-73; James Caffev v. The 
Reliable Life Insurance Company. Inc.. Michael Fowler and Clyde Eugene 
McIntosh. Lee County, Arkansas Circuit Court Docket No. CV-2005-29; 
Dave Caffev and Emmer Jean Stanley v. The Reliable Life Insurance 
Company. Inc.. Michael Fowler and Gene McIntosh . Lee County, 
Arkansas Circuit Court Docket No. CV-2004-1 59; and Norma Jean Scott 
and Ella Ruth Scott v. The Reliable Life Insurance Company. Inc.. 

Michael Fowler and Larry Hombeak. Lee County, Arkansas Circuit Court 
Docket No. CV-2005-20. Judges Harvey Yates and LT Simes were the 
presiding judges. 

These were direct actions against three insurance companies in which the 
plaintiffs claimed that the insurance companies encouraged their agents to 
defraud plaintiffs. Counsel for plaintiffs represented hundreds of other 
potential plaintiffs whom counsel alleged were similarly situated. These 
cases were resolved prior to trial in a global confidential settlement. 

During 2005 and 2006, 1 was co-counsel for the insurance companies. 
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Co-counsel : 

Charles Griffin 

Griffin & Associates 

125 South Congress Street, Suit 1515 

P.O.Box 968 

Jackson, Mississippi 

601-354-0603, 601-354-0603. 

Counsel for the insurance agents: 

R.T. Beard, HI, John Baker and Derrick W. Smith 
Mitchell, Williams, Selig, Gates & Woodyard, P.L.L.C. 

425 West Capitol Ave., Suite 1800 
Little Rock, Arkansas 72201 
501-688-8800. 

Counsel for the plaintiffs : 

B. Michael Easley 
Easley, Hudson & Houseal 
510 E. Cross Street 
P.O.Box 1115 
Forrest City, Arkansas 72335 
870-633-1447 

Albert G. Lewis, III 
Lewis & Mitchell, L.L.C. 

611 Helen Keller Blvd. 

P.O.Box 0201 11 
Tuscaloosa, Alabama 35404 
205-633-0003 

9. Arkansas Department of Environmental Quality v. Helena Chemical 

Company et al. . Phillips County, Arkansas Circuit Court Docket No. ClV- 
2006-246. Judge Harvey Yates presiding. 

This was a multi-million dollar suit by the State of Arkansas against 
chemical companies to recover the cost of cleaning up environmental 
contamination. 

Harry Stephens Farms. Inc, et al. v. Helena Chemical Company et al. : U.S. 
District Court Eastern District of Arkansas Case No. 2-06-CV-00166. 
Judge James Moody. 

During 2006, 1 was associate counsel for Helena Chemical Company in 
this case, a companion case to previous listed case, in which the plaintiff 
claimed that defendants contaminated his farm. This case is pending. 
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Go-counsel: 

Alan Cates and John Baker 

Mitchell, Williams, Selig, Gates & Woodyard, P.L.L.C., 
425 West Capitol Ave., Suite 1800 
Little Rock, Arkansas 72201 
501-688-8800 

Kim Burke 

Taft, Stettinius & Hollister LLP 
425 Walnut Street, Suite 1800 
Cincinnati, Ohio 45202-3957 
513-357-9369 

Opposing counsel : 

William Snowden 

Arkansas Department of Environmental Quality 
P.O.Box 8913 
Little Rock, Arkansas 72219 
501-682-0889. 

Louis A. Etoch and Donald E. Knapp, Jr. 

727 Cherry Street 
Helena, Arkansas 72342 
870-338-3591 

David Solomon 
425 Cherry Street 
Helena, Arkansas 72342 
870-338-7427 


10. Linda McMickle. Administratrix of the Estate of Calvin McMickle. 

Deceased v. David Griffin. David Taylor and Tyler Farms. A Partnership . 
Phillips County, Arkansas Circuit Court Docket No. CIV-2001-149. 

Judge Harvey Y ates presided. 

In approximately 2003 to 2006, 1 represented David Griffin, David Taylor 
and Tyler Farms in this multi-million dollar wrongful death case in which 
decedent’s estate sued a tractor driver and a farming partnership for the 
death of her husband, whose neck was severed when he drove into the 
back of the tractor. This was tried to a jury and we received a defense 
verdict. It was appealed to the Arkansas Court of Appeals and was 
reversed and a new trial has been ordered. 
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Co-counsel: 

Phil Hickey and Fletcher Long 
Butler, Hickey, Long & Harris 
2216 North Washington 
Forrest City, Arkansas 72335 
870-633-4611 

Opposing counsel : 

Steve Boyd and Mike Easley 
Easley, Hudson & Houseal 
510 E. Cross Street 
P.O.Box 1115 
Forrest City, Arkansas 72335 
870-633-1447 

20. Legal Activities : Describe the most significant legal activities you have pursued, 

including significant litigation which did not progress to trial or legal matters that did not 
involve litigation. Describe fully the nature of your participation in these activities. 
Please list any client(s) or 6rganization(s) for whom you performed lobbying activities 
and describe the lobbying activities you performed on behalf of Such client(s) or 
organizations(s). (Note: As to any facts requested in this question, please omit any 
information protected by the attorney-client privilege.) 

I have never lobbied for a client. 

The most significant legal work that I have engaged in is as follows: 

Serving as city attorney for the cities of Edmondson, Helena and Lakeview was 
significant because it afforded me the chance to help people and communities that needed 
help. Neither position paid very much (Edmondson paid $350 per month, Lakeview paid 
$300 per month and Helena paid $800 per month) but I felt like the communities needed 
me. In those positions, I counseled the elected officials regarding the needs of the 
citizens, such as crime prevention and city ordinances. I also spent a great amount of 
time with the police officers explaining their duties and obligations to the citizens. 
Finally, many of the citizens in these communities felt comfortable coming to me to 
discuss problems they were having with the elected officials and asking me to mediate 
disputes. 

My work as deputy prosecuting attorney in Phillips County was also significant. Phillips 
County has approximately 28,000 residents and my family has lived there since my great- 
grandfather was emancipated in 1 860. I knew many of the crime victims and their 
families, and I knew many of the perpetrators and their families. Because of this, many 
of the parties to the cases in which I prosecuted expressed to me that they believed the 
process was fair. In fact, several returning prisoners who I prosecuted have told me that 
they understood that I had a job to do and they felt they received a fair trial. I love and 
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believe in the legal system and statements such as this gave me an extreme sense of 
professional satisfaction. 

Finally, my work with the city of Helena was very important to me because Helena is my 
hometown and because my father was mayor of Helena at the time that I assumed the 
position as Helena City Attorney. I moved home from Memphis to help my father and I 
would do it again. It was one of the most satisfying experiences of my life. 

21. Teaching : What courses have you taught? For each course, state the title, the institution 
at which you taught the course, the years in which you taught the course, and describe 
briefly the subject matter of the course and the major topics taught. If you have a 
syllabus of each course, please provide foxU (4) copies to the committee. 

Besides giving informal training the police officers at the Helena Arkansas Police 
Department, I have never taught a course. 


22. Deferred Income/ Future Benefits : List the sources, amounts and dates of all 

anticipated receipts from deferred income arrangements, stock, options, uncompleted 
contracts and other future benefits which you expect to derive from previous business 
relationships, professional services, firm memberships, former employers, clients or 
customers. Please describe the arrangements you have made to be compensated in the 
future for any financial or business interest. 

None. 


23. Outside Commitments During Court Service : Do you have any plans, commitments, 
or agreements to pursue outside employment, with or without compensation, during your 
service with the court? If so, explain. 

No. 

24. Sources of Income : List sources and amounts of all income received during the 
calendar year preceding your nomination and for the current calendar year, including all 
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other 
items exceeding $500 or more (If you prefer to do so, copies of the financial disclosure 
report, required by the Ethics in Government Act of 1 978, may be substituted here.) 

See attached Financial Disclosure Report 

25. Statement of Net Worth : Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

See attached Net Worth Statement 
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26. Potential Conflicts of Interest : 

a. Identify the parties, categories of litigation, and financial arrangements that are 
likely to present potential conflicts-of-interest during your initial service in the 
position to which you have been nominated. Explain how you would address any 
such conflict if it were to arise. 

Parties, categories of litigation, and financial arrangements that are likely to 
present potential conflicts-of-interest during my initial service in the position to 
which you have been nominated might include prior clients or attorneys with 
whom I once worked, including members of my former law firm. I have notified 
my fellow directors on the First Bank board and the Southern Bancorp board that 
I will step down if confirmed. 

b. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. 

I will view each case immediately upon its assignment to the to see if I have a 
conflict with the specific case. If 1 have an actual conflict or an appearance of a 
conflict, I will immediately report it to the chief judge and ask that the case be 
reassigned. In all circumstances I will fully comply with the Code of Conduct for 
United States Judges and applicable policies and procedures. 

27. Pro Bono Work : An ethical consideration under Canon 2 of the American Bar 
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged.” Describe what you have done to fulfill these 
responsibilities, listing specific instances and the amount of time devoted to each. 

I live in Phillips County, Arkansas, which is one of the poorest corrunimities in the 
coimtry. Since moving home in 1998, 1 have both counseled and formally represented a 
number of clients for free. It was done to help them and I have kept no reeords. I have 
represented clients in haying names changed. I represented an elderly couple in the 
adoption of their grandson. I have represented clients in divorces and domestie disputes. 
I have advised clients on the legal aspects of business creation. While I was praeticing, 
pro bono activities consumed approximately 5% to 8% of my time. This does not 
include the countless numbers of cases in which I reduced or zeroed out fees because my 
elients could not afford to pay. 

Prior to 1998, when I was practicing in Memphis full time, I accepted a formal 
appointment by the Mettrphis Bar Association’s pro bono panel to represent a terminally 
ill yormg man whose mother was buried in the wrong cemetery plot. We petitioned the 
court to exhume her body for identification. The petition was granted. 
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Through my work with Southern Bancorp, I am involved in a number of imtiatives 
whereby private capital is used to help imderserved communities. Southern is a bank 
holding company that reinvests a substantial portion of the profits into the conummities 
it serves. Since 2000, we have built affordable housing for poor families; provided start 
up capital to small and minority businesses; provided counseling assistance to 
entrepreneurs; provided job training and career enhancement training; and have provided 
matching fimds to poor families for college savings. We also provided low interest loans 
to the KIPP Delta College Preparatory School in Helena to help build its primary and 
secondary schools. 

28. Selection Process : 

a. Please describe your ercperience in the entire judicial selection process, fi'om 
begitming to end (including the circumstances which led to your nomination and 
the interviews in which you participated). Is there a selection coimnission in your 
jurisdiction to recommend candidates for nomination to the federal courts? If so, 
please include that process in your description, as well as whether the commission 
reconunended your nomination. List the dates of all interviews or 
communications you had with the White House staff or the Justice Department 
regarding this nomination. Please do not include any contacts with Federal 
Bureau of Investigation personnel concerning your nomination. 

There was no formal selection commission process. In April 2007, 1 spoke with 
Congressman John Bodzman’s chief of staff regarding my interest in the 
appointment. I then called the offices of Senators Blanche Lambert Lincoln and 
Mark Prior to inform both Senators of my interest in the appointment. In June 
2007, 1 was called by White House Counsel’s office and notified that my name 
was submitted for consideration. I interviewed with two members of the Office of 
White House Counsel and one member of the Department of Justice on July 5, 
2007. On August 10, 2007, 1 was notified that the White House had approved me 
to go forward in the process. I was contacted by the Department of Justice 
concerning the nomination paperwork. My nomination was submitted to the 
Senate on October 1 6, 2007. 

b. Has anyone involved in the process of selecting you as a judicial nominee 
discussed with you any currently pending or specific case, legal issue or question 
in a manner that could reasonably be interpreted as seeking any express or 
implied assurances concerning your position on such case, issue, or question? If 
so, please explain fully. 

No. 


33 
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AO JO 
Rev. 1/2006 


FINANCIAL DISCLOSURE REPORT 
NOMINATION FILING 


Report Required by die Bthla 
In GavenmentMi of 1978 
(5 US.Cqjp.SS 101-111) 


I. PeROBlt^HiiBcO**^ uiBC^ fini, middle bidal) 

Miller, Brian S 

X Cenrt ar OrgiBkation 

Eastern EHsL, Arkansas 

X DntcorReput 

1WI8/20O7 

4. Ilde (Artide IQ jadges indkate adtve ar teabr statu; 
nagbtnite Jadges indicate foH- er part-time) 

District Judge-Nominee 

Sa. Report Type (cbeck aj^npriatetrpe} 

g HomnMian. IMe itinfi/ZOO? 

Q initisi Q Annnl Q Fatal 

<.llqMrtlng Period 

01/01/2007 

to 

10/13/2007 


Sb. Q Affitsded R^cat 


7. Oiarabers or Otiiet Addrus 

623 Maishali Street 

Utile Rock, Arkansas 72201 

t.OaCbtbadioribelBfonnttMcoBlaloed h Oil Report and any 

BodifleattMi pcftainlag tbmta, It h, in my opinion, in mnpKance 
with ipplkaible law* and regnlatioas. 

Revientae Offltcr iMe 

lAfPORTANT NOTES' The liutroctions aeeotnponytng ihb form miai he faOemei Conqilete all parts, 
ebeddng the HONE box far each part where you have ne reportable Utforvnadon. Sign on last page. 



L POSITIONS. pUpof6i^iaAiriiiieloiilj^seepp.9-I)o/buOuaieitL.) 
\ I NONE (No reportable positions.) 


1. JUDGE ARKANSAS COURT OF APPEALS 


2. DIRECTOR 

SOUTHERN BANCORP 

3. DIRECTOR 

FIRST BANK OF THE DELTA, NA 

4. DIRECTOR 

BOYS AND GIRLS CLUB OF PWLUPS COUNTY 

5. 


Ui AGREEMENTS. (K^erdiii buthUiial enly; ttt pp. 14-H o/friWiKdffnt,) 

{X I NONE (No reportable agreements.) 

BATE FARTtES AND TERMS 


l. 


2. 


3. 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00351 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN:CMORC 





342 


VerDate Nov 24 2008 


FINANCIAL DISCLOSURE REPORT 

Name Reperthf 

DsteafRefl»«rt 

Page 2 of 6 

MOter, Briu S 

10/18/3007 


m. NON-INVESTMENT INCOME. (R^oriingfH^rUaalanJ^Ntieiseepp- 17-24 dfbitOiicItottsJ 
A. Filer's Non-Investment Income 
I } NONE (No reportable non-investment income.) 


DATE 


INCOME 

(youfs, not spouse's) 


1.2007 

STATE OF ARKAJ^AS/SALARY 

$ 136,500 

2.2007 

SOUTHERN BANCORP/DIRECrC» FEES 

8 3,200 

3. 2007 

FIRST BANK OF THE DH-TA. NA/DIR£CTC« FEES 

8 6,000 

4.2006 

MXR71N,TATE, MORROW A MARSTON , RCyASSOCIATE 

ATTORNEY SALARY 

S 95.000 

5.2006 

STATE OF ARKANSAS/DKPUTYPROSEOmNO ATTORNEY 

SALARY 

53,500 


B. Spouse's Non-Investment Income - Ifjau w*rem<ffTUJ4iirtngtnfportl»»iflJitrtpoi1bigftar, ttmtpltUthitietdMt. 
^oCtar emotml not rrguir^ except Jbr ^cnomicL) 

I I NONE (No reportable non-investment income.) 

Wm SOmCE AND TYPE 


1.2007 


BARTON HIGH SCHOOUTEACHWG SAIARY 

1 . 2006 


BARTON HIGH SCHOOLTEACHINO SALARY 

3.2006 


ElJUNE HIGH SCHOOLTEACHINO SAIARY 

4. 

5. 


rV. REIMBURSEMENTS — &aii^wtatloit, tedg}itg,/oiMt, aVatiiitaiaa. 

includes Ihote to tpouseandd^rendentchilf^Bt. See pp. lS-27 <tfMnicdota.) 

I I NONE (No reportable reimbursements.) 

SOURCE DESCRIFOON 

!. EXEMPT 


2 . 


3. 


4. 


5. 
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FINANCIAL DISCLOSURE REPORT 

NaoM «r Penw R^ritat 


Page 3 of 6 

IVCller.BriuS 

10/18/2007 


V. GIFTS. (TndadtsAosel9ifroiittmiJdqfOi4tntdilUrm.Seepp.U^IofbainKilgteJ 
P j NONE (No reportable gifts.) 

SOURCE DESCRIPTION VALUE 

l.BXEMPT 



VI. LIASILIXIF/S. (TnduJ€Sth«tttfipMtstd/tSStfUHJatlchlUm,S*e^3i.^^lnUTvetieju.) 

\ 1 NONE (No reportable liabilities.) 


CREDITOR 

I.SAIJJE-MAE 

2. FIRST BANK OF THE DELTA, NA 


STUDENT LOAN 


LOAN FOR INVESTMENT PROPERTY LOCATED AT M 6 
MILITARY ROAD, HELENA, ARKANSAS 
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FINANCIAL DISCLOSURE REPORT 

Name ef Ptrsea Sepert&is 

DafceTIUperl 

Page 4 of 6 

AfiOer, Brians 

IO/I8/Z007 


Am. 1N\^SXIVI£NXS ftnd HCUSTS St*pp^34-S7«f filing liu^uedoHs) 

NONE (No reportable income, assets, or transactions.) 


A. 

Desorption oT Audi 

CiDcluding bast assets) 

Place "(X)* after each and 
exempt fiom prior <fiscloiuie 

B. 

Idcooh during 
reporting period 

C 

Gross vahK at Bid of 
lining period 

D. 

TVwisictwiiidBRig reposting period 

(1) 

Ameuiit 

Godei 

(A-H) 

(2) 

TVpe(*+ 
rfiVn RBt. 
orint) 

(1) 

Value 

Co(fe2 

a-F) 

<2) 

Vahw 

MeAod 

Code) 

(0-w) 

0> 

Typ*(«* 

boy.aeB, 

meager, 

Tcden^ition} 

Ifaot CMOpt ftrs" 

(2) 

Date 

Montb- 

Day 

<3) 

Value 

Code! 

{«>) 

(4) 

Gain 

Codel 

(A-H) 

(5) 

Identic of 
buyerfielka 
(if private 
baosactioii) 



I. JOHNSON & XIHNSOH 

A 

Dividend 

J 

T 

EXEMPT 





2. STARBUCKS 


None 

J 

T 






J.AL-nUA 


None 

J 

T 






4. AT&T 


None 

J 

T 






5. FORD 


None 

J 

T 






6. GOOGLE 


None 

J 

T 






7. CmOROUP 


None 

J 

T 






a. KRAFT 


None 

J 

T 






9. THE TRAVELERS 


None 

J 

T 






ID. DODGE & COX STOCK FUND 


None 

J 

T 






n.OAKMAlOCFUND 


None 

K 

T 






12. OAKMAIOt GLOBAL FUND 


None 

K 

T 






13. SCHWAB HEALTHCARE FUND 


None 

J 

T 






!4. SCHWAB TOTAL STOCK MARKET 
FUND 


None 

K 

T 






15. OAKMARKEQUITy& INCOME ' 
FUND 


None 

K 

T 






Ifii PROORESSiVE INSURANCE 


None 

J 

T 






17. CASH 


None 

J 

T 







i . Ineoae Gain Codes: 

A-4),n)Oorlea 

B'4I,MI-UX« 

c<iMi~tssn 

D •>$5.001 -$15,000 

E'4l5.mi. $50,000 

(See Cohnn Bl and D4) 

l’-S5o.tKii-siaojno 

a >41001001. ji.(Ki].eQ» 

Hl>$l,0aD$IO|.$5.O0O.0DO 

(OMdunmtB $5,000,000 


IVabeCodcs 

I°SI),0(W(eleB 

K=$I5, 001 -$$0,000 

L>4».'nt-$tD0,0OQ 

M -S1005101 - $250,000 


(See Cohmu Cl aad D3) 

N •4250,001 .$500,000 

0 ‘$soo,oa( -$1,000,000 

PS ■4i5m.iBi-$5.ai)e.ooo 

P2 -15,000,001 • $15,000,000 


X Value Method Codes 
(See CotesB C2) 

P3 =$25,000,001 • $505100.000 
Q=Appraka) 

U ‘Book Value 

R 4efi (Red Esutf Ouh') 
V^Oiitr 

P4 ‘Mora tten $50,000,000 
SBAsaaned 

W ‘EstSented 

TCtdiMiikd 
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FINANGIAL DISCXOSUHE REPORT 

Nunc ef Pnos Rtperttac 

DaHe^R^oft 

Page 5 of 6 

MIBtr, BiitaS 

10/18/2007 


Vm. ADDITIONAL INFORMATION OR EXPLANATIONS. 


m. NON-INVESTMENT INCOME 

2006 SOUTHEKN BANCORP/DIRECTOR FEES 4;200 
2006 FIRCT BANK OF THE Da,TA/DIRBCrOR FEES 8,000 

2005 MARTIN, TATE, MORROW & MAIOTON. PC/PART-TIMB ASSOCIATE ATTORNEY SALARY 36^781 

2005 CITY OF HELENA/CITY ATTORNEY SALARY 10,336 

2005 STATE OF ARKANSAS/PROSECUTING ATTORNEY SALARY 17,500 

2005 PHULIPS COUNTY. ARKANSAS/PROSECUTINQ ATTORNEY SALARY 18^25 

2005 HELENA-WEST HELENA SCHOOL DISTRICT/FEES FOR LEGAL SERVICES 2 1 ,480 

2005 CITY OF LAKEVlEW,ARKANSAS/aTY ATTORNEY SALARY 1,000 

2005 CITY OF, HOLLY GROVE. ARKANSA&OrrY JUDGE SALARY 1,600 . 

2005 HRST BANK OF THE DELTA/DIRECTOR FEES 8,200 
2005 SOUTHERN BANCORP/DlRECrORFEES 4,000 


Vn. INVESTMENTS AND TRUSTS 

W INrEREST IN INVESTMENT PROPERTY (116 MIUTARY ROAD). BC2)“ J CCl^-K C(2)=Q 
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FINANCIAL DISCLOSURE REPORT 

Nunc efPmaa Repordag 

Date ef Report 

Page 6 of 6 

MlUer, Brians 

](VI8/3007 


rx. CERTIFICATION. 


I certify tlut iB inforaiatioH gtveii above (tnclnding Infonaatioa pertalnJog to my (potoc aad miBor or dqMadcat cbydrea, iTaay) b 
accsrate, true, aad complete Is tbe best of my knowledge and t>elief,and that as; iDformadoB not reported was withbdd beeanseitmet applicable italotory 
provisions pemitdDg noa-disdosnre. 

1 fnrdier certify that earned income from oafsidc employmcat and honoraria aad the acceptance of gjfti which have bcea reported are in 
compliance with the provirions of S U^.C. app. ^ 50] et teq., 5 U.S.C $ 7353, aad Jndidal Conferace regnlattoBS. 


-<n 

NOTE: ANYINDIVIDtlAL WHO KNOWINGLY AND WlLFUliV-FAl^FIES OR FAILS TO RLE THIS REPORT MAY BE SUBJECT TO aVTL 

AND CRIMINAL sanctions (S US.C app. ( 



HLING INSTOUCnONS 

Mail signed original and 3 additional copies to: 

Committee on Financial Disclosure 
Administrative Office of the United States Courts 
Suite 2>301 

One Cohimbus Circle, N.E. 

Washington, D.C. 20544 
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FINANCIAL STATEMENT 
NET WORTH 

Provide a con^lete, current financial net worth statement which itemizes in detail all assets (including bank accounts, 
real estate, securities, trusts, investm^ts, and other financial holdings) all liabilities (including debts, mortgages, loans, 
and other financial obligations) of yourself, your spouse, and other immediate numbers of your household. 


1 ASSETS 

LIABILITIES 

Cash on hand and in banks 


21 

832 

Notes payable to baoks-secured 


24 

264 

1 U.S. Government securities-add schedule 




Notes payable to banks-unsecured 


89 

816 

1 Listed securities-add schedule 


139. 

892 

Notes payable to relatives 




Unlisted securities-add schedule 




Notes payable to odiers 




Accounts and notes receivable: 




Accounts and bills due 




Due from relative and friends 




Unpaid income tax 




Due from others 




Other unpaid income and interest 




Doubtful 




Real estate mortgages payable-add 
sdiedule 


68 

764 

Real estate owned-add schedule 


160 

000 

Chattel mortgages and other Ii»is payable 




Real estate mortgages receivable 




Other debts-itemize; 




Autos ^d other persona! property 


48 

000 





Cash value-life insurance 








Other assets itemize: 




























Total liabilities 


182 

844 





Net Worth 


186 

880 

1 Total Assets 


369 

724 

Total liabilities and net worth 


369 

724 

CONTINGENT LIABILmES 




GENERAL INFORMATION 




As endorser, comaker or guarantor 




Are any assets pledged? (Add schedule) 

NO 



On leases cx contracts 




Are you defendant in any suits or legal 
actions? 

NO 



Legal Claims 




Have you ever taken bankruptcy? 

NO 



Provision for Federal Income Tax 








Other special debt 
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FINANCIAL STATEMENT 
NET WORTH SCHEDULES 


Listed Securities 

Altria $ 132 

AT&T 8,537 

Citigroup 4,793 

Dodge & Cox Inti. Stock Fund 1 6,669 

Ford Motor Co. , 8,690 

Google 12,670 

Johnson & Johnson 2,981 

KraftFoods 5,848 

Oakihark Equity & Income Fund 1 8,505 

OakmarkFund 4,891 

Oakmark Global Select Fund 15,741 

Schwab Health Care 5,349 

Schwab Total Stock Market Fund 20,932 

Progressive Insurance Company 14,145 

The Travelers Cos ^ 

Total Listed Securities $ 139,892 


Real Estate Owned 

Personal residence $ 103,000 

Investment property 50,000 

Undeveloped lot 3,000 

Undeveloped lot 3,000 

Undeveloped lot 1,000 

Total Real Estate Owned $ 160,000 

Real Estate Mortgages Payable 

Personal residence $ 36,064 

Home Equity Line of Credit 12,800 

Investment Property 19,900 

Total Real Estate Mortgages Payable $ 68,764 
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AFFIDAVIT 


I, Brian Stacy Miller, do swear that the information provided in this statement is, to the best 
of my knowledge, true and accurate. 
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Senator Feinstein. All right. 

Now for the hard part. I’m going to begin with Mr. Puryear, if 
I might, with a question. In a 2004 article in Corporate Legal 
Times — excuse me. I wanted to ask another question here. 

Your current employer, the Corrections Corporation of America, 
has apparently been named as a defendant in more than 400 cases 
since 2000 in the Middle District of Tennessee. That is the same 
court to which you’ve been nominated. How would you handle the 
obvious conflict of interest posed by cases involving CCA? 

Mr. Puryear. Senator, thank you for the question. Let me say 
as an initial matter, that there’s no question, as a shareholder in 
the company and as an executive officer of the company in the im- 
mediate past, during my initial term on the bench, if I were fortu- 
nate enough to be confirmed, I would not be hearing any cases in- 
volving Corrections Corporation of America, for obvious reasons. 
Perhaps somewhere with the passage of time and not having any 
shares that could change, but I can’t envision a set of cir- 
cumstances under which it would in the near term. 

Senator Feinstein. That’s the next question. So you would 
recuse yourself from any case involving the corporation. Is that cor- 
rect? 

Mr. Puryear. Correct. 

Senator Feinstein. And you would maintain your shares? 

Mr. Puryear. At present I have shares. 

I do not intend to — there are some shares that are bound up by 
resale agreements and things like that. But over time I would plan 
to divest from the company. 

Senator Feinstein. Over what period of time? 

Mr. Puryear. Well, I have divested, as of today, I believe, all of 
the shares — except for restricted shares and shares that are subject 
to a resale agreement — that I can, pursuant to a planned sale over 
the last 6 months. So I anticipate quickly, after the separation of 
my employment, being able to dispose of the rest of those shares. 

Let me add this. Senator. I believe that the numbers that were 
provided to the Committee might be slightly exaggerated. Our 
records, and the public records that I’ve examined, show about 181 
cases against CCA since 2000. Over that same period of time, 
15,000 cases were filed in the Middle District of Tennessee. We av- 
erage about 27 cases a year against CCA in the Middle District 
since 1992. During that same time period, there’s more than 2,000 
cases, on average, filed each year. 

So shifting those cases that involve CCA to other judges will not 
likely present any sort of undue hardship to them, in my taking on 
other cases that they would otherwise handle. I think that could 
be easily accomplished. Senator. 

Senator Feinstein. Do you have any other potential conflict of 
interest? 

Mr. Puryear. Obviously, any companies in which I have any di- 
rect-share ownership in, I would recuse myself from consideration 
of those cases. Any company that I’ve served as a fiduciary, such 
as I’m on the board of directors of a local bank, a small community 
bank in Nashville, I would not hear cases involving that institu- 
tion. Any nonprofits that I am also in a fiduciary relationship with. 
I’d recuse myself. I don’t think that any of those entities have ever 
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been sued in the Middle District of Tennessee, so I don’t anticipate 
that would require recusal, only if a case came up would it. 

Senator Feinstein. Thank you. So I just want to understand. 
Your plan is to recuse yourself for the duration of time that you 
own an interest in this company. 

Mr. PuRYEAR. Correct, Senator. I would do so. 

Senator Feinstein. However long that may be. 

Mr. PuRYEAR. However long that may be. I think, without know- 
ing when that could change, if ever, it would not be my intent, as 
somebody who is closely associated with the management of that 
company, to hear cases concerning that company for an extended 
period of time, even if I were divested. 

Senator Feinstein. I appreciate that. Thank you. Mr. Puryear. 
Thank you. Senator. 

Senator Feinstein. Mr. Honaker, if I might, I think it’s fair to 
say right up front that your nomination has become quite con- 
troversial. So without a softball, let me jump right to the heart of 
it. As a State legislator, you were the author of the Human Life 
Protection Act. You introduced the bill in 1991, and when it was 
defeated you reintroduced it in 1992. You told a press conference 
that Rowe was “in shambles” and that your bill was “a direct chal- 
lenge to Rowe”. 

As you know, the Rowe decision recognized a constitutional right 
to privacy. Did your legislation adhere to the constitutional right 
of privacy recognized in Rowel 

Mr. Honaker. Thank you for that question. Senator. I might 
begin by saying that it was a great honor to serve three terms in 
the Wyoming legislature and to serve with great people who were 
interested in the best interests of the State of Wyoming. 

I introduced that bill in 1991, together with 20 other co-sponsors. 
Democrat and Republican, men and woman, African Americans, 
Hispanics, and whites. That bill, it’s true, was a challenge to exist- 
ing precedent. I did that in my role as a legislator. The role of a 
legislator is so far different from the role of a judge, as you well 
know, with the separation of powers. 

As a sitting District Judge, if confirmed, I can commit to you — 
and I do — under oath that I have great respect for the rule of law, 
that I would faithfully apply the precedent of all higher courts, 
whether it be Rowe v. Wade or whether it be any other existing 
precedent of the higher courts. That is the duty of a District Judge. 
I recognize the right to privacy and I recognize the precedent of the 
U.S. Supreme Court. 

Senator Feinstein. My time is up. But, respectfully, you didn’t 
answer my question. My question was, did your legislation adhere 
to the constitutional right of privacy recognized in Rowe. 

Mr. Honaker. Senator, the legislation, as you correctly stated, 
was a legislative challenge to Rowe v. Wade. A legislator properly 
observes the rule of law by bringing issues before the courts that 
can be properly reconsidered or revisited by the courts. The role of 
a District Judge would be absolutely contrary to that. A District 
Judge would honor and apply the precedent of higher courts. So I 
believe in either context, which are two very different contexts, 
that I respected the rule of law in my respective roles. 
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Senator Feinstein. That’s actually not my question either, hut if 
that’s your answer, so he it. 

Senator Specter. 

Senator Specter. Thank you. Madam Chairwoman. By your re- 
sponse, were you seeking to take the issue back to the Supreme 
Court of the United States? 

Mr. Honaker. Senator, the purpose of the legislation in that 
time period, which was not introduced only in Wyoming but was 
introduced in many States, was to allow the Supreme Court to re- 
consider that precedent, should they have wished to have done so. 

Senator Specter. When you say there was an effort made in 
other States, how many States? 

Mr. Honaker. I recall. Senator, that Utah, Idaho, and South Da- 
kota, in our region, also considered similar legislation within that 
timeframe. 

Senator Specter. When you say “consider”, was similar legisla- 
tion introduced in other States? 

Mr. Honaker. I believe so. Senator, but I can’t say that for sure. 

Senator Specter. There has been considerable publicity about 
South Dakota. Do you recollect what happened in South Dakota? 

Mr. Honaker. I’m sorry. Senator. I didn’t understand your ques- 
tion. 

Senator Specter. There was considerable publicity about what 
happened in South Dakota. Do you recall what occurred with re- 
spect to legislation coming out of South Dakota? 

Mr. Honaker. The Wyoming legislation was in 1991. I know that 
this South Dakota legislation was much more recently than that. 
I believe that it was similar. But I have to say. Senator, since I left 
the legislature, I have not been involved in that issue at all. 

Senator Specter. And when did you leave the legislature? 

Mr. Honaker. I left the legislature in 1993. 

Senator Specter. And you’ve had no further contact with the 
issues involved in Rowe v. Wadel 

Mr. Honaker. I really haven’t. Senator. The only further involve- 
ment I would have had was in 1994, when a political action com- 
mittee took that 1991 legislation and sought to put it on the ballot 
as an initiative, and there was a civil action filed by Maryland 
Planned Parenthood to keep it off the ballot. I was retained, for a 
fee, by the Pro-Life Political Action Committee to defend that ac- 
tion, which I did in the Supreme Court of Wyoming, and prevailed. 
However, the issues in that case were access to the ballot issues 
and did not, per se, deal with the issue of abortion. 

Senator Specter. You say you prevailed? 

Mr. Honaker. We did. 

Senator Specter. So that it was placed on the ballot? 

Mr. Honaker. The initiative was placed on the ballot where the 
people of Wyoming could vote on it, and then it was voted down 
at the next general election. So far as I know in Wyoming, Senator, 
that was the end of this issue. 

Senator Specter. And are you saying that that was the end that 
you had anything to do with this issue? 

Mr. Honaker. It was. Senator. I’ve practiced law in the Federal 
courts of Wyoming for 32 years. My involvement in the abortion 
issue was not other than the initiative case in the courts. It’s not 
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a major part of my career. It was one issue that came up during 
my service as a legislator. It was a personal political viewpoint that 
I took. I’ve checked those viewpoints at the door of the courthouse 
for 32 years as a lawyer. As a judge, I would check those personal 
viewpoints at the door of the courthouse as well. 

Senator Specter. There are occasions where an interpretation of 
facts before the court has nuances. What is the strongest assur- 
ances you can give this Committee that you would follow not only 
the letter, but the spirit, of the law as interpreted by the Supreme 
Court of the United States? 

Mr. Honaker. I think. Senator, the strongest assurance that I 
can give you is that I have tried cases in the courts over 32 years. 
I understand the need for lawyers on both sides of an issue, par- 
ticularly a controversial issue, to make it a complete and full record 
if a case were to be appealed. 

I would, as a District Judge, if confirmed, give lawyers great lati- 
tude in making the record they need to make and in presenting the 
evidence that they need to present. My part would be to make sure 
that all relevant and admissible evidence came into the record, and 
then to apply as faithfully as possible the precedent of the Supreme 
Court in the Tenth Circuit. 

Senator Specter. Well, my question to you was the letter and 
spirit of the Rowe v. Wade decision and the cases which have fol- 
lowed it. 

Mr. Honaker. I think. Senator, that the spirit of that case is the 
right to privacy, and I recognize the right to privacy. I would apply 
the precedent of the Supreme Court with regard to that right. 

Senator Specter. And again, the letter and the spirit? 

Mr. Honaker. Yes, sir. 

Senator Specter. And beyond the Tenth Circuit, the Supreme 
Court of the United States? 

Mr. Honaker. Absolutely. 

Senator Specter. Thank you. Thank you. Madam Chair. 

Senator Feinstein. You’re very welcome. Senator. Just to con- 
tinue this, a few more questions on the subject. This Human Life 
Protection Act which you authored, Mr. Honaker, does not include 
an exception for the health of the mother. As you know, Rowe re- 
quires such an exception. 

Do you believe — I’m asking you for your personal belief right 
now — that both the life and the health of a mother must be pro- 
tected in order for a law regulating abortion to be constitutional? 

Mr. Honaker. That’s a very fair question. Senator. Certainly, I 
have always had the personal belief that the life of the mother 
should be protected. I have had the personal concern that the 
health of the mother is not defined specifically enough that I have 
accepted, in a political context, that viewpoint. As a District Judge, 
if confirmed, if that is the law of the land, then I would apply it. 

Senator Feinstein. Well, it is the law of the land and it’s the 
way it is in Rowe, which is the health of the mother. So you are 
saying, if I understand you, that the term “health” is sufficiently 
vague for you, that you do not include it. 

Mr. Honaker. Senator, you asked me for my personal viewpoint. 
My legal viewpoint is that the health of the mother is included in 
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the Rowe framework, and I would apply it. I would honor and re- 
spect that part of the Rowe decision, as well as all of the decision. 

Senator Feinstein. All right. 

Now, you wrote a letter back to Sharon Breitweiser, and I want- 
ed to ask you about a part of that letter. After you were nominated 
to be a Federal Judge, you wrote this letter. In it, you wrote that 
if a case involving abortion came before you, “the losing party 
would appeal to the Tenth Circuit, and perhaps on to the U.S. Su- 
preme Court, and nobody would remember what the trial judge did 
anyhow.” 

Now, this sounds to me like you believe that the District Court 
judgment doesn’t make a difference because it could always be ap- 
pealed and no one would remember what the District Court actu- 
ally did. That’s the way it sounds to me. Is that a correct interpre- 
tation? 

Mr. Honaker. I appreciate the opportunity to clarify what I said. 
Senator. The intent behind what I said was to clearly convey to Ms. 
Breitweiser that I was absolutely committed to the rule of law and 
to applying a precedent of higher courts. Any litigant on the abor- 
tion issue, or any other issue, who would come into my court would 
receive the full benefit of the precedent of the U.S. Supreme Court 
and the Tenth Circuit. Certainly if someone disagreed with the 
precedent they could appeal. 

I’ve always said, as in the Gideon cases, or the Miranda cases, 
or the Rowe case, none of us can name who that District Court 
judge was or which way he ruled. But the truth is, that in my 
court, if confirmed, precedent would be faithfully applied. If some- 
one appealed, it would be up to a higher court to overturn or mod- 
ify precedent, but it wouldn’t be up to me. 

The letter, I hope read as a whole, clearly conveys that impres- 
sion. I feel that that one particular part perhaps was not well writ- 
ten and was misinterpreted. 

Senator Feinstein. Well, it’s a very strange phrase to use in a 
letter after you were nominated for a Federal District Court, to say, 
well, the findings of the District Court won’t be remembered by 
anyone, because it’s just simply not true. 

Mr. Honaker. Having spent my life in the courts representing 
the interests of all sorts of people of all sorts of walks of life, I have 
great respect for the decisions and findings of our Federal and 
State courts. If I conveyed any impression that I didn’t respect the 
findings of a Federal District Court judge, that would be incon- 
sistent with everything I’ve done in my career. I entirely do. 

Senator Feinstein. You were quoted in the Daily Rocket Miner 
newspaper as saying that the abortion issue is “not settled until it’s 
settled right”. What did you mean by that? 

Mr. Honaker. I, as a politician and as a State legislator, ex- 
pressed my personal viewpoint that the abortion issue should be 
settled in a pro-life way. That was a personal viewpoint that legis- 
lators and individuals take in this country. There are people on 
both sides of this issue that are good people and good citizens, and 
I took that position as an individual and as a legislator. 

As a judge, in a separate branch of government, honoring the 
separation of powers, I would certainly apply the precedent of the 
U.S. Supreme Court, including i?ou;e v. Wade. 
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Senator Feinstein. My time is up. 

Senator, would you like an opportunity? 

Senator Specter. One additional item, Madam Chairwoman. 

That is, there is a letter from one of his colleagues, a man named 
Eric M. Alden from Wheatland, Wyoming, a letter which appeared 
in the Casper Star Tribute on March 28, 2007 endorsing the can- 
didate, the nominee, and noting as follows: “I served in the State 
House in 1991 along with Mr. Honaker and I was on the other side 
of the abortion issue from him.” 

Then the final paragraph: “I was pleased to see that Dick 
Honaker had been selected to this position. I believe he has the po- 
tential to be one of the finest trial judges ever to serve in the State. 
His commitment to fairness is second to none. I can truthfully say 
there is no person I would rather have as a judge on a case, no 
matter what side of any issue I was on, than Dick Honaker.” 

I would ask consent that the full text of the letter be included 
in the record. 

Senator Feinstein. Without objection. 

[The letter appears as a submission for the record.] 

Senator Specter. Thank you. Senator Feinstein. I feel badly that 
we’ve left a couple of people out of this conversation. I’m trying to 
think of some hard balls to throw at you, but I don’t come up with 
any. 

So let me ask one question to both of you. This Committee’s re- 
cent investigation into the Department of Justice has uncovered 
evidence of political considerations improperly entering into the ad- 
ministration of justice. 

How can you assure us that, if politically sensitive cases come be- 
fore you, and in any case before you, you will be able to disregard 
your own personal views and allegiances and decide the cases only 
on the law and the facts before you? Who would like to go first? 

Mr. Miller. 

Mr. Miller. Senator, I’ll take that one. What I would say to this 
Committee, is look at my record. Look at the opinions I’ve written 
while serving on the Arkansas Court of Appeals. What you will 
find, as I believe you will find, is that I have followed the law and 
have been fair. In cases involving large companies, I have ruled in 
favor of large companies. I’ve ruled in favor of — I’ve written opin- 
ions in favor of plaintiffs, depending on where the law is and what 
the rules are. 

I believe you can look at my record, both on the bench and before 
I began serving on the Arkansas Court of Appeals. What you will 
find is, and the same thing that Senator Lincoln was speaking of, 
my colleagues will speak to that, that I’ve always been fair. I’ve 
never taken one side over the other. I can assure this Committee 
that I’ll do the same, if you approve me. 

Senator Feinstein. Thanks, Mr. Miller. 

Anybody else? Mr. Hall. 

Mr. Hall. Thank you. Senator. 

It is the bound duty of every District Court judge to apply the 
law, follow the rule of law, and to set aside all personal and polit- 
ical concerns. I take that responsibility and that oath very seri- 
ously, and will if I am lucky enough to be confirmed. I have spent 
some part of my life in the political arena and complained about 
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activist judges that made decisions based upon political or their 
personal considerations. It affects the credibility of our judiciary. It 
strikes at the heart of our separation of powers. You have my com- 
mitment that I would follow the duty as a trial judge and I would 
simply set those concerns aside and apply the law. 

Senator Feinstein. Thank you. 

Mr. Puryear, would you like to make a comment? 

Mr. Puryear. I would just like to echo what Mr. Hall said. I 
commit to the Committee that, if confirmed, I would follow the law, 
the relevant precedent, and the Constitution, which is the oath 
that a judge takes as to the Constitution as the highest authority, 
and will do my level best to ensure fairness to all litigants that 
come before me. 

Senator Feinstein. OK. 

Mr. Honaker. 

Mr. Honaker. Senator, in many cases the trial judge stands be- 
tween a citizen and his government. Whether the government is on 
one side of a case or not, it’s the duty of the District Judge to apply 
the law fairly and impartially without respect to persons and I’m 
committed to doing that. 

Senator Feinstein. Thank you. 

Now, Mr. Hall, you raised the question of judicial activism. Re- 
tired Supreme Court Justice Sandra Day O’Connor, of whom I am 
a great fan, has written “the breadth and intensity of rage cur- 
rently being leveled at the judiciary may be unmatched in Amer- 
ican history.” She added that “this situation presents a grave 
threat to the independent judiciary.” 

How do each of you define “judicial activism”? Mr. Hall? 

Mr. Hall. In my opinion, judicial activism is simply a judge ig- 
noring precedent and rendering a decision that is based upon ei- 
ther political views or their own personal view of how society 
should exist or operate. As I previously said, I think there is no 
place for that in a judicial setting. 

The rule of law is clear. My duty is to apply the law established 
by acts of Congress, by the Supreme Court, and by the Eleventh 
Circuit Court of Appeals, in my case. So I realize that it is impor- 
tant for me to make a commitment both to this Committee, but to 
myself, that I can very quickly set aside any political or other opin- 
ions and simply deal with the facts that are before me in the case 
and apply the law of the land as it exists at that time. 

Senator Feinstein. Thank you. 

Mr. Hall. Thank you. 

Senator Feinstein. 

Mr. Honaker? We’ll go right down the line. 

Mr. Honaker. Senator, I think that a judicial activist can be con- 
servative, liberal, moderate, or of any viewpoint. But the essence 
of judicial activism is the substitution of one’s own personal view- 
points or opinions for the laws written by Congress. I would not 
legislate from the bench, I would apply the law as written by Con- 
gress and as interpreted by the higher courts. 

Senator Feinstein. If I might just make one editorial comment. 
I remember the Ranking Member, distinguished as he is, asking 
some very piercing questions of Supreme Court nominees on the 
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subject of precedent. I think you even used the word “super prece- 
dent”. 

Senator Specter. Super-duper precedent. 

[Laughter.] 

Senator Feinstein. Super-duper precedent. And everybody said 
they would agree with it. Then, of course, they didn’t. But, anyway. 

Senator Specter. Well, I’m glad you brought that up. Madam 
Chairwoman, because that opens up this hearing probably well into 
the evening. 

Senator Feinstein. Well, I don’t want to do that. 

Senator Specter. I’ll withdraw the comment. 

Senator Feinstein. Going right down the line. Mr. Puryear? 

Mr. Puryear. Thank you. Senator. I think I would define judicial 
activism as when a judge substitutes his or her own political be- 
liefs, regardless of the nature of those beliefs, for duly enacted laws 
in the Congress or for the Constitution of the United States. In all 
things, I will be guided by the Constitution and the enacted laws 
of Congress in what I do, if confirmed as a District Judge, as ap- 
plied to the facts in front of me. Thank you. 

Senator Feinstein. Mr. Miller? 

Mr. Miller. Senator, I can’t improve upon what my colleagues 
have already said. I would just echo exactly what they’ve said be- 
fore me. 

Senator Feinstein. Thank you. Thank you. 

Senator. 

Senator Specter. Thank you. Madam Chairwoman. 

Mr. Puryear, the Alliance for Justice sent a letter dated October 
30, 2007 opposing your nomination on two grounds. It charged that 
you have made “public comments” that “indicate hostility toward 
civil rights lawsuits in general, and to those — prisoners in par- 
ticular.” The one-sided example was a quote from a legal periodical: 
“Litigation is an outlet for inmates,” and said it’s “something they 
can do in their spare time.” 

Are you hostile toward civil rights lawsuits? 

Mr. Puryear. Senator, I am not. The question that provoked the 
answer that you read was about some of the more extreme exam- 
ples of frivolous inmate litigation, which examples do exist. That 
does not diminish the fact that there are numerous meritorious 
claims that inmates file. In fact, as the general counsel for CCA, 
I have authorized significant payments in some of those cases. I’ve 
implemented a compliance program to try to prevent those cases 
from arising, and to ensure that we have an anonymous means of 
reporting for staff, so that those abuses do not occur. 

As a member of the National Prison Rape Elimination Commis- 
sion, on which I serve as a volunteer. I’m well aware of the abuses 
and the losses of life that can occur in correctional facilities. There 
are human beings on both sides of the sliding doors and mistakes 
can happen. So, I am not hostile to prisoners rights. Senator. 

Senator Specter. So do you say that you think that the court- 
house doors ought to be open to people who have complaints about 
civil rights? 

Mr. Puryear. Yes, Senator, they should. 

Senator Specter. And then how do you define “frivolous”? 
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Mr. PURYEAR. Frivolous, I think, is a difficult thing to define. I 
leave it to Congress to enact statutes that address those issues. I 
know that — 

Senator Specter. Well, it’s not a matter of leaving it to Con- 
gress. You may have to leave it to the inmate. How does an inmate 
know what frivolous is — 

Mr. PuRYEAR. Correct. A frivolous lawsuit. Senator, would he a 
lawsuit that — for example, applying the Rule 11 standard, that ei- 
ther lacked a factual basis for being brought or lacked a factual 
basis for — 

Senator Specter. I don’t know that the inmates understand Rule 

11 . 

Mr. PURYEAR. Right. 

Senator Specter. Not many lawyers understand Rule 11. Not 
many people know what Rule 11 is. 

On this statement that “litigation is an outlet for inmates, it is 
something they can do in their spare time”, is it your position that 
you think the courts ought to be open for civil rights litigation and 
that — well, tell me what your position is. 

Mr. PuRYEAR. My position is that the courts should be open for 
civil rights lawsuits of all types, including those brought by in- 
mates. In fact, prior to coming to CCA I represented an inmate, 
pursuant to a court appointment, in a civil rights case. 

Senator Specter. Did you win? 

Mr. PuRYEAR. We did not win. But I fought as zealously as I 
could on behalf of my client. 

Senator Specter. What was the essence of the complaint? 

Mr. PuRYEAR. The essence of the complaint was two-fold. The 
first component of the complaint dealt with the fact that his secu- 
rity classification was being altered in an upward manner because 
of a conviction shown on an FBI rap sheet that he contended were 
false, and indeed some of them were false. Once learning of the fal- 
sity of some of those convictions, the prison administrators had not 
inquired reasonably to confirm whether the other rap sheet convic- 
tions were, in fact, true. 

The second component of this lawsuit was a claim for retaliation. 
He asserted that he’d been placed into administrative segregation, 
denied access to his legal materials as a consequence of his raising 
issues around what was contained in his rap sheet. 

We tried that case through a jury in District Court in Nashville, 
and ultimately the jury was not persuaded by the claims that we 
made. But it was a hard-fought contest. I was proud to be a part 
of it, and I did everything that I could to try to secure victory, as 
any lawyer would, for his client. 

Senator Specter. The Alliance for Justice also contended that 
your position with Corrections Corporation of America would cause 
“docket management problems” by requiring recusal in numerous 
cases. What’s your response to that? 

Mr. PuRYEAR. Well, Senator, the numbers that were provided to 
the Committee by the Alliance for Justice, I don’t know what their 
source was, but it’s not consistent with the numbers that I’m aware 
of. In fact, since 2000, 181 lawsuits have been filed in the Middle 
District of Tennessee against CCA. Over that same time period, I 
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believe over 15,000 cases have been filed in the Middle District of 
Tennessee. 

Right now, when I last checked a month ago, CCA has six cases 
pending in the Middle District of Tennessee, with four active Dis- 
trict judges and four senior District judges. I do not think it will 
work an undue burden to allocate those cases involving CCA to the 
other judges within the District, and I would take other cases in 
which there was not an apparent conflict in order to equalize the 
caseload. 

Senator Specter. Do you think the number is sufficiently small 
as not to be a problem so that other judges can handle it, even if 
you have to recuse yourself? 

Mr. PuRYEAR. Yes, Senator. In fact, I think the number is prob- 
ably much smaller than it would be for some of the large law firms 
in Nashville that undoubtedly have more than six cases pending at 
any one time in the District Court of Tennessee. 

Senator Specter. The Private Corrections Institute, further, 
raises a question about your lack of sufficient litigation experience 
for the job. How much litigation experience have you had? 

Mr. PuRYEAR. Well, Senator, my experience directly in litigation 
and related to litigation has been many — fold and diverse. I’ve 
spent 7 years as the general counsel for a large public company. 

Senator Specter. How many cases have you tried? 

Mr. PuRYEAR. I’ve tried two cases, two jury trials, one as the sole 
trial lawyer and one as the associate counsel. 

Senator Specter. Non-jury trials? 

Mr. PuRYEAR. Pardon me? 

Senator Specter. Non-jury trials? 

Mr. PuRYEAR. Non-jury. Well, there was a component of one of 
those jury trials that was decided by the judge. I cannot think of 
any — there was one non-jury trial where we had to withdraw on 
the eve of trial because a rule that would no longer apply con- 
cerning calling of a partner as a witness in a case. There was a 
bench trial where we sat behind the trial lawyers and assisted 
them as they tried the case, but no additional trial experience be- 
yond those. 

Of course, as a law clerk in the Fifth Circuit, we spent a year 
reviewing District Court cases. That was what we did, is we re- 
viewed the record, we reviewed evidentiary rulings, and that was 
certainly an instructive experience at the outset of my legal career. 
More recently, as general counsel at CCA, we’ve had to make a 
number of decisions, and I’ve attended trials where I’ve not actu- 
ally been the counsel of record, where I’ve had to make decisions 
about whether to settle cases or not. 

Senator Specter. Well, thank you very much, Mr. Puryear. I 
wanted to give you a chance to respond to these issues which were 
raised, and I appreciate your answers. 

Mr. Puryear. Thank you. Senator. 

Senator Specter. Thank you for the extra time. 

Senator Feinstein. You’re very welcome. Senator. 

I have something I’d like you to respond to, too. “As CCA’s gen- 
eral counsel”, this is a statement that the Committee has received, 
“Mr. Puryear has taken an active role in hiding damaging informa- 
tion about the company from the public, including the govern- 
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mental agencies that contract with the company. Such actions are 
antithetical to the ethical qualities that should be displayed by a 
Federal judge.” 

There are two examples that they cited. “Following a hostage- 
taking at CCA’s Boyd County Florida jail in 2004 which resulted 
in a prisoner and a nurse hostage being shot by a S.W.A.T. team 
member, CCA refused to release an After-Action Report related to 
the incident. Mr. Puryear arranged to have a private law firm con- 
duct the report to protect CCA from liability and stated that the 
proprietary report would never become a public record.” This was 
reported in the News Herald November 14, 2004. 

“Further, Mr. Puryear put the company’s Quality Assurance Di- 
vision under CCA’s Legal Department so any quality assurance au- 
dits would not be subject to public records laws due to attorney/cli- 
ent privilege. While Mr. Puryear may have been just doing his job 
as CCA’s chief lawyer, this certainly is not behavior worthy of a 
Federal judicial candidate.” 

Could you respond, please? 

Mr. Puryear. Yes. Thank you. Senator. The hostage-taking epi- 
sode, as I understand it, what the author of that comment is accus- 
ing me of, is accusing me of attempting to protect the work product 
protections of the company which I represent, and to that I plead 
“guilty”. After an incident that occurred within the prison, we knew 
litigation was going to be coming. We sent in a group of outside 
lawyers to figure out what happened and what the underlying facts 
were to share their impressions about the defensibility of that law- 
suit. 

The only request that I received was a telephone call, asking me 
if I would turn over the report from a third party, the private — af- 
filiated with Private Corrections Institute, and I said that I would 
not. The issue was never litigated. That is the position. So I was 
doing my best to protect the work product privileges that attach to 
investigations performed under the supervision of lawyers in antici- 
pation of litigation. 

The Quality Assurance Division was moved to my office several 
years ago, primarily to move it out of the Operations Division of 
the company so that there would be an independent reporting 
mechanism for quality assurance to the Board of Directors and the 
CEO of the company through me. The reason was to improve the 
quality of our operations. Our quality assurance audits, the raw 
audits, are available. 

To my knowledge, I don’t know that we’ve ever denied those to 
any public entity that has requested them, any governmental enti- 
ty or any customer. There may be mental impressions that get 
shared by the auditors about possible litigation concerns which 
would not be a part of the underlying audit report, but I’m not 
aware that we’ve ever withheld an audit report from any customer. 

Senator Feinstein. Actually, there are a number of allegations 
here. I’m going to ask that you review them and respond in writing 
to the Committee. 

Senator Feinstein. Could I ask this question? How much stock 
do you own in CCA? 

Mr. Puryear. As of right now, I think I own — 

Senator Feinstein. In a percent, please. 
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Mr. PURYEAR. Oh. In a percentage of the company? 

Senator Feinstein. If you can. 

Mr. PuRYEAR. I couldn’t. It is minuscule as of right now. But I 
couldn’t even begin to approximate the percentage. It’s not a per- 
cent of the company, it’s way, way south of that. It’s a large, you 
know, multi-billion dollar capitalized company and I have only the 
shares that are restricted shares and a few stock options that are 
tied up with resale agreements until my separation of employment. 
And by “few” I mean whatever that number is. I don’t know exactly 
what the number is, but I’ve liquidated the other holdings. 

Senator Feinstein. Yes. 

Let me ask you about another case. This goes back to 2004, while 
you were serving as the lawyer for CCA. Apparently a female pris- 
oner at the company’s Metro Division in Nashville was beaten to 
death. Estelle Richardson, 34, was in a solitary confinement cell 
when she was found unresponsive. An autopsy revealed a skull 
fracture, four broken ribs, and liver damage. A medical examiner 
ruled her death a homicide, saying her injuries were consistent 
with blunt force trauma and could not have been self-inflicted. 

In 2005, four CCA guards were indicted on murder charges in 
connection with Richardson’s death. The charges were dropped by 
prosecutors because they could not determine the exact time the in- 
juries were inflicted. CCA quietly settled a civil lawsuit by Richard- 
son’s family in ‘06. 

So the question this individual is raising is, who murdered Es- 
telle Richardson? Mr. Puryear, who had inside knowledge about 
Richardson’s death through internal CCA records and a suit filed 
by her family, was only interested in protecting CCA’s interests. 
What about the public interest in knowing who beat Estelle Rich- 
ardson to death? What about bringing her killers to justice, wheth- 
er they were CCA guards or other prisoners? 

Mr. Puryear. There are a range of possible explanations for 
what happened to Ms. Richardson. It was awful, what happened. 
I remember getting the phone call informing me about the death 
of an inmate in one of our segregation units in my hometown. We 
did settle that case with the family of Ms. Richardson. I’m not at 
liberty to discuss the amount; there are minors involved, and that’s 
one of the main reasons why that settlement has been kept con- 
fidential. But there were a range of alternative explanations, many 
of which would not have involved a beating death that could have 
explained what happened. 

Senator Feinstein. So you settled it for money. Is that what 
you’re saying? 

Mr. Puryear. CCA settled the case. I can’t comment beyond 
that. But I can say that the four correctional officers who were 
originally charged with homicide in connection with the death, I 
can say this. The plaintiffs expert, the family’s expert, and the 
company’s expert that examined the medical records concluded that 
the medical examiner made a mistake, that it was not a death that 
resulted from a beating within anything close to the timeframe 
that had been assumed by the medical examiner. 

So, four innocent correctional offices who had nothing whatsoever 
to do with her death, which is clear from the record, were exoner- 
ated. It’s to the great credit of the District Attorney General of 
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Nashville that he chose to drop those charges in the face of evi- 
dence from hoth the family and from us that those four offices had 
nothing to do with her passing. And again, there are a variety of 
possible explanations for what happened. I don’t know what hap- 
pened, Senator, but I do know that those four correctional officers 
were not involved and that the District Attorney General did a cou- 
rageous thing to not charge innocent people after that evidence was 
brought to light. 

Senator Feinstein. Well, when you say there are a variety of ex- 
planations for what happened, I trust you’re not saying that this 
inmate fractured her own skull, and damaged her own liver, and 
broke her own ribs. 

Mr. PuRYEAR. Senator, the rib fractures, for instance, would be 
consistent with CPR being performed, which was performed, and 
the liver injury could also be explained that way. That does com- 
monly happen. The head injury was — 

Senator Feinstein. Common? Common? 

Mr. PuRYEAR. The head injury — 

Senator Feinstein. You said it commonly happens giving CPR? 

Mr. PuRYEAR. Having ribs broken, if it’s administered. It hap- 
pens. At least, that’s what I am told by the experts. 

Senator Feinstein. It’s common? 

Mr. PuRYEAR. That’s what I’m told by the experts who were en- 
gaged in this case. The head injury was of indeterminate length be- 
fore her death, at least more than a few days before the inmate 
passed away, according to some of the medical experts that were 
engaged to work on this on both sides. They agreed on that point, 
so there was not a beating the night before, which is what the 
original charges were. 

There is the possibility — well, there are any number of possible 
explanations, including fights with other inmates, a fight with un- 
known correctional officers, self-inflicted wounds, medication 
issues. She had a history of seizures. I do not know what hap- 
pened, Senator. I don’t think that the family knows what hap- 
pened. The case was settled. The civil case was settled, and fortu- 
nately four correctional officers, that everyone involved agreed were 
innocent, were cleared of responsibility by the District Attorney 
General. 

Senator Feinstein. So a finding of blunt force trauma by a med- 
ical examiner and a finding of homicide, you are essentially saying 
you dispute. 

Mr. PuRYEAR. The family’s medical expert would dispute the 
finding of homicide on the grounds that the medical examiner 
found it. Yes. Yes, Senator. 

Senator Feinstein. OK. 

Do you have any other questions. Senator? I’m finished. 

Senator Specter. Thank you very much. I have no further ques- 
tions. 

Senator Feinstein. All right. I have no further questions either. 
Gentlemen, thank you very much. 

The hearing is adjourned. Oh, if I may. I’d like to, before I do 
that, put in the record a statement by the Chairman of the Com- 
mittee, Senator Leahy, and indicate that we will keep the record 
open for 2 weeks for written questions. 
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[The prepared statement of Chairman Leahy appears as a sub- 
mission for the record.] 

Senator Feinstein. The hearing is adjourned. 

[Whereupon, at 3:51 p.m. the Committee was adjourned.] 
[Questions and answers and submissions for the record follows.] 
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Responses of Richard H. Honaker 
Nominee to the U.S. District Court for the District of Wyoming 
to the Written Questions of Senator Edward M. Kennedy 


1. You were quoted in the Daily Rocket Miner newspaper as saying that the 
abortion issue is "not settled until it's settled right". When Senator Feinstein asked 
you about this statement at your confirmation hearing, you said that it “expressed 
[your] personal viewpoint that the abortion issue should be settled in a pro-life 
way.” As you know, however, whether or not Roe v. Wade Is settled precedent is a 
constitutional issue, not just a political one. Your strong statement suggests an 
unwillingness to accept rulings of the nation’s highest court. Yet you have said that 
you would be able to set aside your strongly held beliefs in order to serve on the 
bench. 


Response: The quote Senator Feinstein raised was from 1991 or earlier. As I 

explained in my confirmation hearing, “1, as a politician and as a state legislator, 
expressed my personal viewpoint that the abortion issue should he settled in a 
pro-life way.” That was my viewpoint at that time, when the issue seemed 
opened hy the Supreme Court’s 1 989 decision in Webster . After the Court’s 
1 992 decision in Casey , it seemed clear that the issue was closed. 1 have had 
nothing to do with the issue since that period of time. 

As a state-level politician, while I did not always like the result of an election, I 
always accepted the result, content that democracy had been observed and the 
people had spoken. As a trial lawyer, while I have not always liked a jury’s 
verdict or ajudge’s decision, I have long ago learned to accept those verdicts and 
decisions and to live with them, content that the judicial system had worked. My 
career demonstrates a lifelong commitment to the rule of law, and I am certainly 
willing to accept the rulings of the nation’s highest court. 

a. How can you assure the public that, if confirmed, you will you faithfully 
apply legal precedents? 

Response: I have sworn to do so. Applying legal precedents is what I have 

done for 32 years as a lawyer, and I am absolutely committed to faithfully 
applying legal precedents as a judge. I respect our system of law, and recognize 
that a judge is fiilly subject to the rule of law. 

1 believe that it further testifies to my principled commitment to the rule of law 
and to equal justice under the law that 1 was elected by my peers to serve as 
president of the Wyoming State Bar and the Wyoming Trial Lawyers Association, 
that I serve on the national board of the American Board of Trial Advocates and 
am co-chair of its committee on judicial independence, and that I serve as vice- 
chair of the Board of Professional Responsibility, sitting in judgment on attorney 
ethics cases. In addition, 1 have received the unanimous “Well Qualified” rating 


VerDate Nov 24 2008 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 


Frm 00375 Fmt6601 


Sfmt 6601 


S:\GPO\HEARINGS\47450.TXT SJUD1 


PsN:CMORC 



366 


VerDate Nov 24 2008 


of the American Bar Association’s Standing Committee on the Judiciary, and my 
nomination has received the bi-partisan support of Wyoming’s legal community, 
and the support of Wyoming’s federal judiciary. 

b. Can you provide a concrete example of a time when you have advocated a 
legal position with which you did not agree? 

Response: The time would be during my years as a public defender. I 

represented wrongfully accused citizens, but I also represented some individuals 
who seemed utterly devoid of any conscience. When 1 was the State Public 
Defender, I had to personally take on the cases that no public defender would 
touch. The worst cases were the sexual assault/murders of small children. 1 
represented a teen-age defendant in Evanston, Wyoming charged with the first 
degree murder of a seven-year old girl, dumping her body in a river. And I 
represented a drifter in Douglas, Wyoming, who murdered a four-year old girl in 
a city park, and her grandfather found her. In both of these cases, and in others, it 
was my responsibility to thoroughly investigate and prepare the case, and to 
construct formidable defenses, bolstered by suppression motions. And in both 
cases, though I knew a jury could return a verdict of death, 1 accomplished my 
purpose of avoiding the death penalty for these defendants. In these cases, I 
always tried to find something redeeming in my client, because I had to 
communicate with them and have their confidence, and I always had to find 
evidence I could ethically present to a judge or jury that potentially could create a 
reasonable doubt. 

2. In a 1992 speech you stated that “In the abortion debates, [I say] that 
abortion is the killing of an innocent, living human being, and it’s wrong, and no 
one should have the right to do what is wrong....’’ You also have compared the 
abortion debate to the debate over slavery, suggesting that the Supreme Court’s 
decision establishing the legal right to an abortion in Roe v. Wade was analogous to 
its infamous Dred Scott decision. You said, “|i]n these debates, one side [the anti- 
abortion or anti-slavery side] advances an absolute value. The other side advances 

an ethical choice based on varying situations But this nation was founded upon 

absolutes. It could not have been otherwise.” 

a. Do you still believe that Roe v. Wade is analogous to the Dred Scott 
decision? 


Response: I do not. The decision of a woman not to bear a child is not 

analogous to the decision of one human being to enslave another and to 
pursue that “slave” across state lines. As a passionate young legislator, I 
was using rhetoric to advance a political position, and I regret having 
drawn that analogy at that time. 
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b. The clear implication of these statements is that Roe v. Wade, like the 
Dred Scott decision, was based on a flawed interpretation of the Constitution. Is 
that still your view? 

Response: Roe v, Wade has been the law of the land for 35 years. It is 

settled law, and I accept it. Roe was strengthened by the Casey decision in 
1992. Sixteen years later Casey is settled law, and I accept it. 
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Responses of Richard H. Honaker 
Nominee to the U.S. District Court for the District of Wyoming 
to the Written Questions of Senator Joseph R. Biden, Jr. 


1. In a speech before the Wyoming Christian Legal Society in 1992, you said, 
“...in our law schools, Charles Evans Hughes’ statement has become true: ‘The law 
is only what the judges say it is.’ Law students don’t study the law; they study what 
the Judges say the law is. They study appellate opinions. They don’t concern 
themselves with the source of the law, with the source of justice.” What, in your 
view, is the source of justice? Please explain what role, if any, judicial precedent, 
including opinions of higher federal courts, should play in decision-making by a 
federal district court. 

Response: In that speech 1 quoted President Kennedy’s statement that . .the 

rights of man come not from the generosity of the state but from the hand of 
God.” President Kennedy also said, in his Inaugural Address, that “here on earth 
God’s work must truly be our own.” 1 agree that the source of justice can be 
conceived of in both metaphysical and practical terms. As a prosecutor and 
defender and civil litigator, representing clients over the course of a 32-year 
career in the federal and state courts, I know that, practically speaking, the source 
ofju.stice is found in judges and juries. 

Judicial precedent plays a central role in decision-making by a federal district 
court. The judge has a duty to come to each case with an open mind, to provide a 
fair and impartial tribunal marked by an atmosphere of civility and 
professionalism, to give the litigants wide latitude to present their cases and make 
their records, to ensure that only relevant and admissible evidence comes before 
the jury, to decide all motions and issues of 1^ based upon a fair reading of the 
law and faithful application of the precedent of higher courts, and to instruct the 
jury based upon precedent and sound principles of law. The faithful application 
of precedent is an essential component of the rule of law, and, in my view, 
adherence to the rule of law is an issue of judicial integrity. I have been 
committed to this noble process throughout my career, and I will continue to be 
committed to it if confirmed as a federal trial judge. 

2. In a letter dated March 24, 2007, in reference to your record on abortion, 
you said, “In any event, on such a controversial subject, the losing party would 
appeal to the Tenth Circuit, and perhaps on to the United States Supreme Court, 
and nobody would remember what the trial judge did anyhow. Trial judges simply 
don’t make substantive constitutional law.” What is your view of the federal district 
court’s role in our legal system? What impact, if any, do you believe federal district 
courts have on constitutional law? 

Response: The intent of the March 24, 2007 letter was to convey my 

commitment to approach each case with an open mind and to decide cases fairly 
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and impartially. I regret the quoted statement, which conveyed an inaccurate 
impression that federal trial judges do not decide important constitutional 
questions. A federal district judge, committed to extending the protections and 
liberties of the Constitution of the United States to citizens who are being denied 
those protections or liberties, can make substantive constitutional law - subject to 
review by the higher courts - and does have enormous power to do positive things 
for our citizens. It is not power, so much as it is duty. If confirmed, I would take 
that duty very seriously. 

I have tried many cases to judges and juries, and also have handled more than 50 
appellate matters. The review of an appellate court is limited to the record made 
in the trial court. I have a great appreciation for the necessity of a complete 
record, and for how that record ought to be made. First and foremost, the federal 
district court must be a fair and impartial tribunal in which litigants are given 
wide latitude to introduce relevant evidence and to thoroughly present their theory 
of the case, both by evidence and by law. 1 believe in wide latitude in argument, 
limited only by the widely accepted boundaries set by case law. The trial judge 
has an obligation to present a complete and orderly record to the circuit court. At 
the same time, the federal trial judge has an obligation to apply the precedent of 
the circuit court and the United States Supreme Court on all issues of federal 
constitutional and statutory law, both substantive and procedural, and the 
precedent of his or her State’s supreme court on all issues of substantive state law. 
Where there is a lack of applicable precedent, the federal trial judge must exercise 
wisdom to identify and apply sound rules of law, consulting the precedent of other 
circuits and of state courts that have considered the particular issue - but keeping 
his or her eyes firmly upon the north star of the Constitution of the United States. 

3. You have criticized the principle of neutrality - the principle that the First 
Amendment prevents the government from acting with the purpose of advancing 
religion or promoting a particular point of view on religious matters. In a speech 
before the Wyoming Christian Legal Society yon said, “Neutrality was not 
neutrality at all. It was a calculated method of moving American society away from 
its Christian base and toward a secular base. It was a calculated method of pushing 
Christians into a corner from which they could have little or no impact on society. 
The idea of neutrality relied upon the myth that law and government can function 
with relying upon shared moral premises. The upshot of neutrality was that some 
moral premises could be considered in the formulation of law and policy, but that 
Christian moral premises could not.” What, in your view, is the proper application 
of the protections of religious liberty enshrined in the First Amendment? 

Response: What 1 was attempting to communicate in my speech was a concern 
that the Court’s Establishment Clause tests, including the neutrality test, not be 
interpreted so as to justify hostility toward religious believers. Justice Breyer, for 
one, has also taken up this concern, articulating it in his recent concurrence in Van 
Orden v. Perry . 545 U.S. 677, 699 (2005): 
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“[T]he Court has found no single mechanical formula that can accurately 
draw the constitutional line in every case. Where the Establishment 
Clause is at issue, tests designed to measure ‘neutrality’ alone are 
insufficient, both because it is sometimes difficult to determine when a 
legal rule is ‘neutral,’ and because ‘untutored devotion to the concept of 
neutrality can lead to invocation or approval of results which partake not 
simply of that noninterference and noninvolvement with the religious 
which the Constitution commands, but of a brooding and pervasive 
devotion to the secular and a passive, or even active, hostility to the 
religious.’” (citations omitted). 

I have not litigated an Establishment Clause case, and I do not claim to fully 
understand the complexities of the various Establishment Clause “formulas” -- as 
Justice Breyer calls them — that the Court has used in detail. One thing, however, 
is crystal clear: that my duty, as a trial judge, would be to apply the precedent of 
the Supreme Court in Establishment Clause cases. Were such a case to come 
before me, I would do my very best to study the Court’s Establishment Clause 
jurisprudence, and apply it as accurately and completely as possible. 

4. You have said that Roe v. Wade contravenes the “higher law of God.” As a 
federal judge, would you apply the Supreme Court’s holding in Roe even if it 
conflicts with your personal beliefs? 

Response: I do not recall having made such a statement, and 1 do not believe 

that. I reiterate my testimony before the Committee that, if confirmed, I shall 
apply the letter and spirit of Roe as the settled law of the land. 

I was only 35 years old when 1 came to the Wyoming legislature as a Democrat, 
representing a blue collar constituency of mining families who often were 
characterized as “pro-union” and “pro-life.” My constituents elected me three 
times, by increasingly larger margins. 

My record demonstrates that 1 have long accepted Roe as settled law. My 
legislative efforts on the subject of abortion ended on February 20, 1992, when 
the “Human Life Protection Act” failed introduction in the Wyoming House. 
Casey was decided by the United States Supreme Court on June 29, 1992, and, in 
my view, foreclosed any further attempts to revisit Roe through state legislation. 

In 1994, 1 was retained to represent a group of citizens who sought to put the 1991 
bill on the ballot as an initiative. The Wyoming Supreme Court ruled in my 
clients’ favor in Wvomine NARAL v. Karpan . 881 P.2d 281 (Wyo. 1994), and the 
initiative went on the ballot where it was defeated. As I testified, that vote settled 
the issue in Wyoming. 
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Responses of Richard H. Honaker 
Nominee to the U.S. District Court for the District of Wyoming 
to the Written Questions of Senator Dianne Feinstein 


1. In a 1992 speech to the Christian Legal Society, you said that “the most basic 
question for those who would define justice in this society” is, “are we one nation 
under God, or are we a nation under men?” 

• What did you mean by this statement? 

Response: The quoted statement was meant to communicate the American 

political ideal articulated best in the Declaration of Independence: that certain 
unalienable rights come not from men — in that they could be taken away by men 
or by government - but from an absolute source. President Kennedy reiterated 
the same ideal in his Inaugural Address, saying that “...the rights of man come 
not from the generosity of the state but from the hand of God.” An integral part 
of American political philosophy has always been that citizens have certain 
fundamental rights that cannot be arbitrarily taken away by government. Those 
rights are guaranteed by the Constitution of the United States, and in particular, 
the Bill of Rights. 

• Do you support the Supreme Courtis precedent on the separation of church and 
state? Do you believe it is settled law? 

Response: Yes, I do. And yes, I believe it is settled law. 

2. In the same speech to the Christian Legal Society, you said that “the Supreme 
Court no longer talks about America as a Christian nation or about the Christian 
underpinnings of the law.” You spoke approvingly of 19th-century Supreme Court 
cases that said this country is a “Christian nation,” and harshly criticized the 
Supreme Court for its more recent rulings that require government to be neutral 
toward religion. 

• Given your strong support of outdated Supreme Court cases and your criticism 
of prevailing Supreme Court precedent, what in your record demonstrates that 
you will follow current Supreme Court precedent on church-state issues? 

Response; Our country has changed demographically and in many other ways 
since those early Supreme Court opinions in Church of the Holy Trinity v. United 
States . 143 U.S. 457 (1892) and United States v. Macintosh . 283 U.S. 605 (1931). 
Our country’s religious heritage has broadened, has deepened, and has become 
much more rich and diverse. In that 1992 speech, I traced some of those 
historical changes as chronicled by Supreme Court opinions, but did not propose 
- and would not propose now ~ that the Court should revert to its earlier opinions. 
I do not believe America is a “Christian nation” or should be a “Christian nation.” 
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I believe America is a nation in which people of all faiths, or of no faith at all, live 
together as equals under the Constitution and laws of the United States. 

What I was attempting to communicate in my speech was a concern that the 
Court’s Establishment Clause tests, including the neutrality test, not be interpreted 
so as to justify hostility toward religious believers. Justice Breyer, for one, has 
also taken up this concern, articulating it in his recent concurrence in Van Orden 
V. Perry. 545 U.S. 677, 699 (2005); 

“[T]he Court has found no single mechanical formula that can accurately 
draw the constitutional line in every case. Where the Establishment 
Clause is at issue, tests designed to measure ‘neutrality’ alone are 
insufficient, both because it is sometimes difficult to determine when a 
legal rule is ‘neutral,’ and because ‘untutored devotion to the concept of 
neutrality can lead to invocation or approval of results which partake not 
simply of that noninterference and noninvolvement with the religious 
which the Constitution commands, but of a brooding and pervasive 
devotion to the secular and a passive, or even active, hostility to the 
religious.’” (citations omitted). 

I have not litigated an Establishment Clause case, and I do not claim to fully 
understand the complexities of the various Establishment Clause “formulas” -- as 
Justice Breyer calls them — that the Court has used in detail. One thing, however, 
is crystal clear; that my duty, as a trial Judge, would be to apply the precedent of 
the Supreme Court in Establishment Clause cases. Were such a case to come 
before me, I would do my very best to study the Court’s Establishment Clause 
Jurisprudence, and apply it as accurately and completely as possible. 

You ask what in my record demonstrates that I will follow precedent. I would 
hope that members of the Committee will carefully consider my record as a 
lawyer in the federal and state courts and as a leader of my state’s Bar. That 
record demonstrates a lifelong commitment to the rule of law, including respect 
for the precedent of higher courts and for all litigants. Applying legal precedents 
is what f have done for 32 years as a lawyer, and 1 am absolutely committed to 
applying legal precedents as a Judge. I respect our system of law, and recognize 
that a Judge, too, is subject to the rule of law. 

I believe that it further testifies to my principled commitment to the rule of law 
that I was elected by my peers to serve as president of the Wyoming State Bar and 
the Wyoming Trial Lawyers Association, that 1 serve on the national board of the 
American Board of Trial Advocates and am co-chair of its committee on Judicial 
independence, and that I serve as vice-chair of the Board of Professional 
Responsibility, sitting in Judgment on attorney ethics cases. In addition, f have 
received the unanimous “Well Qualified” rating of the American Bar 
Association’s Standing Committee on the Judiciary, and my nomination has 
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received the bi-partisan support of Wyoming’s legal community, and the support 
of Wyoming’s federal judiciary. 


3. In a 1994 speech you criticized the Democratic party for favoring “hiring quotas 
for minorities” and “special interests for gays.” You also derided what you call 
“fringe anti-family groups which seek special rights.” 

• What did you mean by “hiring quotas for minorities”? 

Response: This was a partisan political speech given at a Republican rally 

during a 1994 Republican primary campaign for a state legislative seat. Many of 
the phrases used were purely rhetorical. 1 cannot now recall whether there were 
specific issues in 1994 that would have provided a context for my use of this 
phrase. My understanding of a “hiring quota” is that it is a rigid, inflexible 
program in which a fixed number of Jobs are exclusively reserved for a certain 
group, without consideration of any factor other than the group’s race. I expect 
that is the sense in which I used the phrase in 1994, and that is the sense in which 
the Supreme Court has condemned the use of quotas, both before and after 1994. 
See, for example, Richmond v. Croson . 488 U.S. 469 (1989), and Adarand 
Constructors v. Pena. 515 U.S. 200 (1995). 

• What are your current views on affirmative action? 

Response: My views are consistent with the views expressed by Justice 

O’Connor in her opinion for the Court in Grutter v. Bollinser . 539 U.S. 306 
(2003). 

• If confirmed, will you adhere to the Supreme Court ’s precedent in Grutter v. 
Bollinser ? 

Response: Yes, I will. 

• What “special rights” were you referring to? 

Response: I do not recall. 

• Do you believe that gay and lesbian Americans are entitled to the same rights 
under the law as all other Americans? 

Response: Absolutely. In the course of my career, I have represented gays 

and lesbians in seeking redress of their legal rights, and it has been my honor to 
do so. 1 am committed to the principle of equal justice under the law for all 
citizens. 
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My commitment to equal justice under the law is best demonstrated by the clients 
I have represented - people from all walks of life. I have represented women who 
have been victims of abusive relationships, employment discrimination, medical 
malpractice, and negligence. I have represented people with diverse racial and 
ethnic backgrounds, religious beliefs, and sexual orientations. I have represented 
unions and businesses. I have represented miners and oilfield workers and 
railroaders and doctors and sheepherders and teachers and children and senior 
citizens in nursing homes. 

4. You testified that the issue of abortion was “one issue that came up during my 
service as a legislator.” It would be useful to know about the other issues that you 
worked on as a State representative. Presumably, you drafted and sponsored 
various other pieces of legislation. 

• Will you commit to providing the Committee the text of all bills of which you 
were the author, sponsor, or lead co-sponsor in the Wyoming House of 
Representatives? 

Response: Upon receiving this request, I promptly requested complete textual 

data from the Wyoming Legislative Service Office. The director of that office, 
Dan J. Pauli, has written to me and explained why the LSO cannot satisfy my 
request. I attach Mr. Pauli’s letter to me of February 27, 2008, and include it as a 
part of my response. 

I have done the next best thing in order to be responsive to the request. Attached 
are the complete digest entries from the House Journal and Senate Journal of the 
Wyoming Legislature for each bill I authored, sponsored or co-sponsored during 
the years I served in the Wyoming House of Representatives. The subject of each 
bill is expressed in its title. With this data, I have also included a list of the bills 
for each year. 

• If you are unable to provide the text of ail bills, will you provide a list and a 
summary of all legislation of which you were the author, sponsor, or lead co- 
sponsor? 

Response: Please refer to the response above. 
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Responses of Richard H. Honaker 
Nominee to the U.S. District Court for the District of Wyoming 
to the Written Questions of Senator Richard J. Durbin 

1. As a Wyoming state legislator, you introduced multiple bills designed to serve as 
challenges to the Roe v. Wade case. At your nomination hearing, you testified that 
despite your personal and legislative opposition to Roe v. Wade, you would 
“faithfully apply the precedent of all higher courts” as a judge. 

Response: I appreciate the opportunity to clarify that, as a young Democratic 

legislator, I did introduce a bill in 1991 designed to serve as a challenge to Roe v. 
Wade . The same bill failed introduction in 1992. 

a. Do you believe Roe v. Wade is the settled law of the land? 

Response: Yes, I do. 

b. Do you believe Griswold v. Connecticut is the settled law of the land? 

Response: Yes, I do. 


2. In a 1992 speech, you stated that people who support abortion rights are ethically 
similar to people who once supported slavery in the United States. You stated that 
during the debate over slavery, “Abraham Lincoln would say that one man cannot 
have property in the life of another, that slavery is wrong, and that no one should 
have the right to do what is wrong” and you called the other side “pro-choice” 
explaining: “I say ‘pro-choice’ because many of the pro-choicers, like Illinois 
Senator Stephen Douglas, were personally opposed to slavery, but felt that new 
states and territories ought to have the right to choose.” 

Please explain why you believe that people who are “pro-choice” on abortion rights 
are ethically similar to people who you say were “pro-choice” about slavery. 

Response: I regret having made that comparison in 1992. I do not believe that 

people who are pro-choice on abortion rights are “ethically similar” to people who 
favored the potential extension of slavery into new states. The decision of a 
woman not to bear a child is not analogous to the decision of one human being to 
enslave another and to pursue that “slave” across state lines. As a passionate 
young legislator, I was using rhetoric to advance a political position, and I regret 
having drawn that analogy at that time. 

3. In light of your anti-abortion track record, many abortion rights organizations 
oppose your nomination. In a March 24, 2007 letter to the executive director of 
NARAL Pro-Choice Wyoming, you wrote you could be fair in cases involving 
abortion rights and would set aside your personal, political opinions as a Judge. But 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00385 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



376 


VerDate Nov 24 2008 


you went on to write: “In any event, on such a controversial subject, the losing party 
would appeal to the Tenth Circuit, and perhaps to the United States Supreme 
Court, and nobody would remember what the trial judge did anyhow. Trial judges 
simply don’t make substantive constitutional law.” 

I question your narrow vision of the role of federal district court judges. 

Throughout our nation’s history, federal district court judges have played an 
essential role in interpreting our Constitution and ensuring our rights and liberties. 

For example, while serving as a federal district court judge in Alabama from 1955- 
1979, Judge Frank M. Johnson, Jr. issued many decisions involving substantive 
constitutional law. In 1955, he struck down the Montgomery, Alabama law that 
required Rosa Parks and other African Americans to sit in the back of public buses, 
because the law violated their constitutional rights to due process and equal 
protection. In 1965, Judge Johnson permitted Dr. Martin Luther King, Jr, to lead 
the voting rights march from Selma to Montgomery. And he issued many other 
rulings that safeguarded the constitutional rights of African Americans, voters, the 
mentally ill, criminal defendants, and prison inmates. As a federal district court 
judge. Judge Johnson helped change the legal and social fabric of our nation 
through his constitutional rulings. 

a. Do you believe Judge Frank Johnson overstepped his role as a federal district 
court judge by issuing substantive constitutional legal rulings? 

Response: Absolutely not. I have enormous respect for Judge Frank Johnson, 

and U.S. District Judges Elbert Tuttle and John M. Wisdom, for courageously 
extending the protections of the United States Constitution to African-American 
citizens who were being systematically denied their rights in the state courts. I 
have enormous respect for the perseverance of Attorney General Robert F. 
Kennedy in administering a Justice Department that prioritized civil rights. These 
were defining events in my generation, and they emphasize for me the great 
power of federal trial Judges to do good by extending Constitutional protections 
and liberties to alt citizens, without regard to poverty or wealth, weakness or 
power, race or gender or religion or sexual orientation or any economic, social or 
political factor. The example of Judge Johnson is inspiring to me. 

b. Do you stand by your statement that “trial judges simply don’t make 
substantive constitutional law?” 

Response: No. The example provided is one illustration of why my statement 

was wrong. 


4. In a 2005 speech, you criticized President Bush for stating, in his 2005 inaugural 
address, that America’s ideal of freedom has been sustained by “the truths of Sinai, 
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the Sermon on the Mount, the words of the Koran, and the varied faiths of our 
people.” You wrote: 

“By ‘the words of the Koran,’ the President was obviously referring to the 
Islamic faith. And yet, anyone who has studied history of the western world 
knows that the Koran and the Islamic faith played no role in the 
Reformation or in the development of Western political thought. It certainly 
played no role in the colonization of America, in the battle of independence, 
in the drafting of the Constitution, or in the establishment of freedom on 
these shores. We welcome a plurality of religious faiths in our country, but 
current cultural trends and changes simply cannot be allowed to rewrite the 
history of the past.” 

a. Do you believe President Bush’s comments about the Koran in his 2005 
inaugural address were an attempt to “rewrite the history of the past”? 

Response: No, I do not believe that President Bush’s comments were 

an attempt to rewrite history. 1 believe that the President was trying to 
emphasize the way in which all faiths do join together in this country to help 
sustain freedom. 

b. Do you disagree with President Bush that “the varied faiths of our 
people” have helped sustain America’s ideal of freedom? 

Response: No, I do not. In the speech referred to, 1 was speaking 

specifically about certain aspects of our nation’s past. I hope and believe that 
the past is simply one aspect of our nation’s lifeblood that, along with the 
present and the future, will continue to enrich our nation and sustain its ideals 
of liberty, diversity, mutual respect. Justice, and peace. 

c. In your 2005 speech, you also stated: “We would like to see political 
liberty established in an Islamic country - Iraq - but the question is, how 
will political liberty sustain itself in the absence of a Judeo-Christian 
base?” Is it your belief that Muslims and others who do not practice 
religion in the Judeo-Christian tradition are less capable of safeguarding 
political liberty? 

Response: Absolutely not. 1 have a daughter who has made two trips 

to Baghdad in the past year as part of our country’s effort to help establish 
democratic self-government in Iraq. As an American who enjoys the 
blessings of political liberty, I would like to see nothing more than the spread 
of liberty throughout the world. I am confident that such liberty can spread 
and be sustained regardless of a country’s history or religion. 1 believe 
strongly in the First Amendment rights of all persons of all faiths, or of no 
faith at all, to freely exercise their beliefs. 
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5. The U.S. Supreme Court has interpreted the Establishment Clause of the First 
Amendment of the Constitution to ensure government neutrality when it comes to 
religion. The Supreme Court has stated: “The touchstone for our analysis is the 
principle that the First Amendment mandates governmental neutrality between 
religion and religion, and between religion and nonreligion.” 

You have criticized this approach. In a 1992 speech, you stated: 

“Neutrality was not neutrality at all. It was a calculated method of moving 
American society away from its Christian base and toward a secular base. It 
was a calculated method of pushing Christians into a corner from which they 
could have little or no impact upon society. . . . Autonomy is the new secular 
religion sanctioned by the United States Snpreme Court. The Supreme 
Court no longer talks about America as a Christian nation. . .” 

a. Is it still your belief that the Supreme Court has been “pushing Christians 
into a corner from which they could have little or no impact upon society”? 

Response: No, I do not believe that. What I was attempting to communicate in 
my speech was a concern that the Court’s Establishment Clause tests, including 
the neutrality test, not be interpreted so as to justify hostility toward religious 
believers. Justice Breyer, for one, has also taken up this concern, articulating it in 
his recent concurrence in Van Orden v. Perry . 545 U.S. 677, 699 (2005): 

“[Tjhe Court has found no single mechanical formula that can accurately 
draw the constitutional line in every case. Where the Establishment 
Clause is at issue, tests designed to measure ‘neutrality’ alone are 
insufficient, both because it is sometimes difficult to determine when a 
legal rule is ‘neutral,’ and because ‘untutored devotion to the concept of 
neutrality can lead to invocation or approval of results which partake not 
simply of that noninterference zmd noninvolvement with the religious 
which the Constitution commands, but of a brooding and pervasive 
devotion to the secular and a passive, or even active, hostility to the 
religious.’” (citations omitted). 

I have not litigated an Establishment Clause case, and I do not claim to fully 
understand the complexities of the various Establishment Clause “formulas” — as 
Justice Breyer calls them -- that the Court has used in detail. One thing, however, 
is crystal clear: that my duty, as a trial judge, would be to apply the precedent of 
the Supreme Court in Establishment Clause cases. Were such a case to come 
before me, 1 would do my very best to study the Court’s Establishment Clause 
jurisprudence, and apply it as accurately and completely as possible. 

b. If the Supreme Court were to talk about America as a “Christian nation,” 
wouldn’t it fly in the face of the Supreme Court’s admonition that 
government sponsorship of a religious message “sends the ancillary message 
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to members of the audience who are non-adherents that they are outsiders, 
not full members of the political community, and an accompanying message 
to adherents that they are insiders, favored members of the political 
community”? 

Response: Yes, it would. I agree with Justice O’Connor’s concern. Our 

country has changed demographically and in many other ways since those early 
Supreme Court opinions in Church of the Holy Trinity v. United States . 143 U.S. 
457 (1892) and United States v. Macintosh. 283 U.S. 605 (1931). Our country’s 
religious heritage has broadened, has deepened, and has become much more rich 
and diverse. In that 1992 speech, I traced some of those historical changes as 
chronicled by Supreme Court opinions, but did not propose - and would not 
propose now — that the Court should revert to its earlier opinions. I do not 
believe America is a “Christian nation” or should be a “Christian nation.” I 
believe America is a nation in which people of all faiths, or of no faith at all, live 
together as equals under the Constitution and laws of the United States. 

6. In a 1992 speech, you criticized a line from the Supreme Court’s decision in 
Planned Parenthood v. Casey that said: “At the heart of liberty is the right to define 
one’s own concept of existence, of meaning, of the universe, and of the mystery of 
human life.” Here’s what you said about that line: “This is a wholesale 
abandonment of the concept that a fabric of common values binds this nation 
together. This statement means that there are no absolute truths, no absolute rights 
and wrongs, and that each individual, without accountability or responsibility, is 
free to define truth for himself. Each man becomes a law unto himself.” 

Please explain in more detail why you believe this line in the Casey decision signifies 
“a wholesale abandonment of the concept that a fabric of common values binds this 
nation together” and why it means that “each man becomes a law unto himself.” 

Response: I believe my quarrel with the phrase was purely semantic, and I 

surely overstated its effect with hyperbole. 1 firmly believe that the individual 
liberties and rights of the people, as enunciated in the Bill of Rights and elsewhere 
in the Con.stitution, must be fully and faithfully recognized and protected. I also 
believe in the American system of ordered liberty in which a free people is subject 
to the rule of law. 

7. In a 1992 speech, you stated: “It doesn’t take a legal scholar to perceive that the 
nation’s highest court, its universities and law schools, its political institutions, and 
its news media have moved radically away from a Christian base toward a secular 
base in which man, not God, is the creator of values, of rights, of law, and of justice. 

. . . Historically, such an intellectual movement away from the concept of higher 
law, though the movement initially espouses liberty and autonomy, leads to tyranny, 
to totalitarianism.” 

Is it your belief that the United States is on a path to tyranny and totalitarianism? 
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Response: I do not believe the United States is on any such path. 


8. You are a board member of the Home School Legal Defense Association, whose 
website asserts: “the argument for gay rights is an argument that fundamentally 
erodes the very premise of all human rights as rights.” In a 1994 speech, you 
criticized “special interests for gays.” The Human Rights Campaign - one of the 
leading gay rights organizations in America — has written to the Senate Judiciary 
Committee indicating it is “deeply concerned” about your nomination. 

Is it your belief that laws prohibiting hate crimes, employment discrimination, and 
other adverse actions against gays and lesbians constitute “special interests for 
gays” and that such laws erode the premise of human rights? If so, please explain 
why. If not, please provide examples of what you consider to be “special interests 
for gays” and what you meant by that term. 

Response: Absolutely not. I was wrong when I criticized “special interests 

for gays” in a political speech in 1994. 

My commitment to equal justice under the law is best demonstrated by the clients 
1 have represented — people from all walks of life. I have represented women who 
have been victims of abusive relationships, employment discrimination, medical 
malpractice, and negligence. I have represented people with diverse racial and 
ethnic backgrounds, religious beliefs, and sexual orientations. I have represented 
unions and businesses. I have represented miners and oilfield workers and 
railroaders and doctors and sheepherders and teachers and children and senior 
eitizens in nursing homes. 

I believe that it further testifies to my principled commitment to the rule of law 
and to equal justice under the law that 1 was elected by my peers to serve as 
president of the Wyoming State Bar and the Wyoming Trial Lawyers Association, 
that I serve on the national board of the American Board of Trial Advocates and 
am co-chair of its committee on judicial independence, and that I serve as vice- 
chair of the Board of Professional Responsibility, sitting in judgment on attorney 
ethics cases. In addition, I have received the unanimous “Well Qualified” rating 
of the American Bar Association’s Standing Committee on the Judiciary, and my 
nomination has received the bi-partisan support of Wyoming’s legal community, 
and the support of Wyoming’s federal judiciary. 

1 am concerned that the website for Home School Legal Defense Association 
contains the quoted assertion. As a board member, 1 have asked the organization 
to eliminate it. My interest in HSLDA has always been in its primary mission of 
defending the constitutional rights of parents to choose viable educational 
alternatives for their children, including home schooling. Through HSLDA’s 
efforts, home schooling is now a valid educational alternative in all 50 states, and 
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that took 20 years of lobbying and litigation that sought to apply Wisconsin v. 
Yoder and other Supreme Court precedent. 

9. In a 1994 speech, you criticized Democrats and the Democratic Party. You said: 
“The Democratic Party has aligned itself with a ‘government knows best’ mentality, 
a growing welfare state, and fringe anti-family groups which seek special rights. . . . 
Instead of being advocates for the people, the Democrats are advocates for 
government. When Democrats say ‘people,’ read ‘government.’” 

Do you continue to hold these views about Democrats and the Democratic Party? 

Response: No. This was a partisan political speech given at a Republican 

rally during a 1994 Republican primary campaign for a state legislative seat. 

Many of the phrases used were purely rhetorical. I was a registered Democrat 
from 1972 to 1994. I was press secretary to a three-term Democratic Governor of 
Wyoming, Ed Herschler, in 1978. I served three terms in the Wyoming 
legislature, from 1987-93, as a Democrat. I believe the positive impression of me 
among Wyoming Democrats is reflected by the fact that my nomination has been 
endorsed by prominent Democrats in Wyoming, including two-term Democratic 
Governor Michael J. Sullivan and former Democratic national committeeman and 
congressional candidate Robert P. Schuster. 


10. Canon 3 of the Code of Conduct for U.S. Judges states: “A judge shall disqualify 
himself or herself in a proceeding in which the Judge’s impartiality might 
reasonably be questioned.” 

In light of your views about abortion, the separation of church and state, and the 
Democratic Party, many litigants might reasonably question your impartiality with 
regard to these subjects. If you are confirmed, please indicate if you would agree to 
recuse yourself upon request of a litigant in a case involving the following: 

a. abortion rights 

Response: If confirmed, I am committed to complying with Canon 3, which 

provides an objective test for recusal, based upon reasonableness. 1 would give 
fair and serious consideration to any request for recusal, and would determine that 
issue based upon the objective test of Canon 3, together with consideration of all 
applicable case law. 

b. the separation of church and state 

Response: If confirmed, I am committed to complying with Canon 3, which 

provides an objective test for recusal, based upon reasonableness. I would give 
fair and serious consideration to any request for recusal, and would determine that 
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issue based upon the objective test of Canon 3, together with consideration of all 
applicable case law. 

c. the Democratic Party (such as a voting rights or redistricting matter) 

Response: If confirmed, I am committed to complying with Canon 3, which 

provides an objective test for recusal, based upon reasonableness. I would give 
fair and serious consideration to any request for recusal, and would determine that 
issue based upon the objective test of Canon 3, together with consideration of all 
applicable case law. 

11. At your nomination hearing, you stated: “I think that a judicial activist can be 
conservative, liberal, moderate, or of any viewpoint. But the essence of judicial 
activism is the substitution of one’s own personal viewpoints or opinions for the laws 
written by Congress.” 

Please provide examples from Supreme Court opinions of the last half century that 
you believe constitute “conservative judicial activism” and examples that you 
believe constitute “liberal judicial activism” and explain the basis of your reasoning 
for each example. 

Response: A judge who substitutes application of the law for his or her own 

political ideology - whatever that political ideology is - acts as an “activist,” in 
contravention of his or her duty to apply the law faithfully and to resist policy- 
making. I am not presently aware of nor can I cite Supreme Court opinions of the 
last half century that exemplify this kind of activism. 

12. In a 1992 speech, you stated “we are seeing vicious political battles over judicial 
appointments which would not have occurred had the Court not politicized itself by 
creating rights rather than construing them.” 

a. At the time you made this speech, which rights did you believe the Supreme 
Court had created rather than construed? 

Response: This speech was given in the immediate aftermath of the 1991-92 

legislative activity on the subject of abortion. The reference was to my 
disagreement with Roe v. Wade . Despite having taken that position at that time, I 
have sworn before this Committee that I will faithfully apply United States 
Supreme Court precedent, including the letter and spirit of Roe v. Wade . 

b. Since the time you delivered this 1992 speech, do you believe there are 
additional rights the Supreme Court has wrongfully created? If so, please 
identify them. 

Response: No, I do not. 
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Responses of Richard H. Honaker 
Nominee to the U.S. District Court for the District of Wyoming 
to the Written Questions of Senator Benjamin L. Cardin 


(1) In the Wyoming House of Representatives, you were the author and 
primaiy sponsor of the Human Life Protection Act of 1991, which 
criminalized abortion from the moment of conception, and only 
provided narrow exceptions for rape, incest, or the life of the woman. 
The bill contained no health exception, and only allows the rape and 
incest inceptions to be invoked if the woman reports the incidents to 
authorities within five days of its occurrence. 

Part of the findings in the bill stated that “this state has a compelling 
interest in protecting the lives of unborn children throughout 
pregnancy. ...Unborn children are human beings, and abortion is the 
taking of the life of an unborn child who is a member of the human 
race.” 

(a) Were these legislative findings consistent with Roe v. Wade as 
you understand the decision? 

Response: No. As I have testified, the legislation, if enacted, 

was intended to provide a legal challenge to Roe . 

(b) If not, please discuss which findings and provisions of this 
legislation are inconsistent with Roe and subsequent Supreme 
Court cases that affirmed Roe. 

Response: Because the legislation was intended to provide a 

legal challenge to Roe , I would readily concede that there were a 
number of findings and provisions that were inconsistent with Roe 
and its progeny, including Casey . 1 have not studied that issue 
since 1991-92, nor have I studied any Supreme Court cases on the 
issue after the 1992 Casey case. 

If confirmed, I shall apply the letter and spirit of Roe , and of 
subsequent Supreme Court eases affirming Roe , as the settled law 
of the land. 

My record demonstrates that 1 have long accepted Roe as settled 
law. My legislative efforts on the subject of abortion ended on 
February 20, 1992, when the “Human Life Protection Acf’ failed 
introduction in the Wyoming House. Casey was decided by the 
United States Supreme Court on June 29, 1992, and, in my view, 
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foreclosed any further attempts to revisit Roe through state 
legislation. 

In 1 994, 1 was retained to represent a group of citizens who sought 
to put the 1991 bill on the ballot as an initiative. The Wyoming 
Supreme Court ruled in my clients’ favor in Wvomim NARAL v. 
Karpan , 881 P.2d 281 (Wyo. 1994), and the initiative went on the 
ballot where it was defeated. As I testified, that vote settled the 
issue in Wyoming. 

(2) You stated in a letter to a Wyoming pro-choice group that if an 

abortion case came to you as a judge, “the losing party would appeal 
to the Tenth Circuit, and perhaps on to the U.S. Supreme Court, and 
nobody would remember what the trial judge did anyhow.” 

(a) Does this properly represent your view of the role of a trial 
judge? 

Response: No, it does not. The intent of the March 24, 2007 

letter was to convey my commitment to approach each case with 
an open mind and to decide cases fairly and impartially. I regret 
the quoted statement, which conveyed an inaccurate impression 
that federal trial judges do not decide important constitutional 
questions. A federal district Judge, committed to extending the 
protections and liberties of the Constitution of the United States to 
citizens who are being denied those protections or liberties, can 
make substantive constitutional law - subject to review by the 
higher courts - and does have enormous power to do positive 
things for our citizens. It is not power, so much as it is duty. If 
confirmed, I would take that duty very seriously. 

I have tried many cases to judges and juries, and also have handled 
more than 50 appellate matters. The review of an appellate court is 
limited to the record made in the trial court. 1 have a great 
appreciation for the necessity of a complete record, and for how 
that record ought to be made. First and foremost, the federal 
district court must be a fair and impartial tribunal in which litigants 
are given wide latitude to introduce relevant evidence and to 
thoroughly present their theory of the case, both by evidence and 
by law. I believe in wide latitude in argument, limited only by the 
widely accepted boundaries set by case law. The trial judge has an 
obligation to present a complete and orderly record to the circuit 
court. At the same time, the federal trial judge has an obligation to 
apply the precedent of the circuit court and the United States 
Supreme Court on all issues of federal constitutional and statutory 
law, both substantive and procedural, and the precedent of his 
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State’s supreme court on all issues of substantive state law. Where 
there is a lack of applicable precedent, the federal trial judge must 
exercise wisdom to identify and apply sound rules of law, 
consulting the precedent of other circuits and of state courts that 
have considered the particular issue. 


(b) In your view, what effect does an incorrect decision that is not 
appealed have on the litigants, the court, the community, and 
the precedents of the court? 

Response: An unjust effect. 

(c) How would this view about the role of the trial judge affect an 
indigent or pro se petitioner appearing before you who may be 
unable to easily appeal your decision? 

Response: If confirmed, I would be the first federal judge in 

Wyoming who also served as a public defender. 1 represented 
indigent criminal defendants and also was appointed to assist pro 
se petitioners. I was committed then and am committed now to 
ensuring that indigent and pro se petitioners receive every measure 
of due process. 

(d) How would this view of the role of the trial judge affect a 
woman appearing before you, who is applying for an 
emergency judicial bypass order to waive parent consent for 
an abortion, when the woman needs an expedited decision on 
the merits based on the law? 

Response: I am committed to faithfully applying the precedent 

of the United States Supreme Court and the Tenth Circuit on all 
issues of federal constitutional and statutory law, and the precedent 
of the Wyoming Supreme Court on all issues of substantive state 
law. That woman hypothetically appearing before me would 
receive every measure of justice and expediency. She would 
receive the benefit of having all binding precedent faithfully 
applied in her case, including Roe v. Wade and its progeny. In 
Wyoming, the state juvenile courts have exclusive jurisdiction over 
such judicial bypass procedures, and they must hold an expedited 
hearing within five days of the filing of an application. Should a 
state court fail to provide federal constitutional protections to such 
a litigant, however, and should she then come before a United 
States District Court for relief, I can promise you that, if 
confirmed, 1 would give her all the federal relief to which she is 
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entitled under the Constitution of the United States as interpreted 
by the Tenth Circuit and the United States Supreme Court. 

(e) In your view what burdens does your philosophy place on 
parties who would have difflculty effectively appealing your 
decision to the Tenth Circuit? 

Response: Again, 1 regret the quoted statement, which 

conveyed an inaccurate impression. The philosophy I intended to 
express in the letter was a philosophy of deciding cases fair and 
impartially. In that letter I wrote: 

“I want you to know that I take very seriously the 
obligation of a United States District Judge to honor the 
people of Wyoming and the people of the United States by 
faithfully applying the precedent of the United States 
Supreme Court and the Tenth Circuit on all issues of 
federal constitutional and statutory law, and by faithfully 
applying the precedent of the Wyoming Supreme Court on 
all issues of substantive state law. That is the essence of 
the rule of law, and every judge is every bit as bound by the 
rule of law as is every citizen. 

“As a practical matter, it is unlikely that any case involving 
the abortion issue would ever come before the United 
States District Court in Wyoming. If it did, I can promise 
you that I would set aside any personal political opinions I 
have held in the past, and would listen carefully to the 
evidence and faithfully apply the law to the issues 
presented,” 

(3) You have stated that “liberty springs from Christianity.” 

(a) Does that mean that other religions, in your view, have not 
contributed to the advancement of liberty? 

Response: Absolutely not. Our nation, and its tradition of 

advancing liberty both at home and abroad, have been strengthened 
by a broad diversity of religious values and beliefs. Our traditions 
are enriched and advanced by diversity. 

(b) Does liberty, in your view, spring from any non-religious 
sources? If so, which ones? 

Response: Yes. In our country, liberty springs from a 

constitutional republic ingeniously designed by a Constitution that 
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is not a religious document. While guaranteeing its citizens the 
right to freely express diverse religious beliefs, the Constitution 
also protects its citizens from any government-imposed religious 
orthodoxy. 

(c) As a judge, what type of weight would you give religious 
sources when making your decision? 

Response: I cannot imagine a scenario in which I would 

consider any religious source in the context of a decision. In my 
32-year career as a trial lawyer, I have never relied upon a 
religious source for the development of any legal argument. I 
believe that my long record in the courts, and the bi-partisan 
support my nomination has from Wyoming’s legal profession - 
both lawyers and judges - demonstrates that, as a judge, I would 
not inject religious matters into the legal decision-making process. 

(4) You have stated that “autonomy is the new secular religion sanctioned 
by the United States Supreme Court. The Supreme Court no longer 
talks about America as a Christian nation or about the Christian 
underpinnings of the law.” 

(a) How would this view impact your work as a federal district 
court judge? 

Response: When I made that statement 16 years ago, I was a 

passionate young legislator speaking to a breakfast gathering of 
Christian lawyers. Looking back with greater maturity and insight, 
I recognize that some of the statements 1 made were overly broad 
and even hyperbolic. I do not believe the United States Supreme 
Court has sanctioned any religion whatsoever. 

I believe America is a nation in which people of all faiths, or of no 
faith at all, live together as equals under the Constitution and laws 
of the United States. In my practice 1 have represented people of 
many faiths, and people of no faith at all, and as a judge, if 
confirmed, I pledge to provide a fair and impartial tribunal for 
people of all or no religious persuasions. 

(b) How would you decide a case where your personal religious 
views conflict with a statute enacted by Congress, or a binding 
precedent of a court? 

Response: It is the absolute duty of a federal trial judge to give 

full effect to statutes enacted by Congress, and to faithfully apply 
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all binding precedent. I am committed to fulfilling that duty 
without equivocation. In my 32-year career as a lawyer, I have 
never taken my personal religious views into a courtroom, and I 
would not do so as a judge. 

(c) Would you faithfully apply rulings of the Supreme Court on 
church-state separation issues, even if they contradicted your 
own personal religious views regarding the proper role of 
religion in the law? 

Response: Absolutely. 

(d) Based on your previous statements, do you understand that a 
litigant before you might be concerned that you could issue an 
impartial ruling based on the law, irrespective of your religious 
beliefs? 

Response: If confirmed, I will seek to be understanding of the 

concerns of any litigant appearing in my court. I intend to 
approach each case with an open mind, and to decide cases fairly 
and impartially. The appearance of fairness and impartiality is of 
critical importance to providing an atmosphere in which justice can 
be done. I would hope that my long record of having represented a 
wide range of individuals in diverse actions would give that litigant 
comfort in the fact that I could decide his or her case fairly and 
impartially. 

My commitment to equal justice under the law is best 
demonstrated by the clients I have represented - people from all 
walks of life. I have represented women who have been victims of 
abusive relationships, employment discrimination, medical 
malpractice, and negligence. 1 have represented people with 
diverse racial and ethnic backgrounds, religious beliefs, and sexual 
orientations. I have represented unions and businesses. I have 
represented miners and oilfield workers and railroaders and doctors 
and sheepherders and teachers and children and senior citizens in 
nursing homes. 

1 believe that it further testifies to my principled commitment to 
the rule of law and to equal justice under the law that I was elected 
by my peers to serve as president of the Wyoming State Bar and 
the Wyoming Trial Lawyers Association, that I serve on the 
national board of the American Board of Trial Advocates and am 
co-chair of its committee on judicial independence, and that I serve 
as vice-chair of the Board of Professional Responsibility, sitting in 
judgment on attorney ethics cases. In addition, I have received the 
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unanimous “Well Qualified” rating of the American Bar 
Association’s Standing Committee on the Judiciary, and my 
nomination has received the bi-partisan support of Wyoming’s 
legal community, and the support of Wyoming’s federal judiciary. 
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BILLS SPONSORED OR CO-SPONSORED BY 
RICHARD HONAKER 


1987 General Session 


HBOOl 5 - Child safety restraints - tax exemptions. 
HB0023 - Sales tax exemption - public recreation. 
HB0080 - Use of urinalysis tests. 

HB0108 - Worker’s compensation-third party recoveries. 
HB0109 -- Worker’s compensation-coemployee liability. 
HB0199 - Special malt beverage permits. 

HB0200 - Worker’s compensation - contested cases. 
HB0201 - Worker’s compensation-total disability. 
HB0203 - Martin Luther King, Jr birthday - holiday. 
HB0241 - Red Desert task force smdy. 

HB0277 - Worker’s compensation-third party suits. 
HB0278 — Liens - house trailers. 

HB0332 - Licensing of exhibitions, circuses, etc. 

HB0384 - State preference law. 

HB0385 - Labor-industry council. 

HB0466 - Licensing board - lay midwives. 

HB0008 - Mine land reclamation costs. 

SF0009 - Speed limit. 

SJR0006 - Oil import fee. 

1987 Special Session 

XHBOOOl - Speed limit increase. 

1988 Budget Session 


HB0022 - Publishing game & fish orders. 

HB0023 — Drinking age increase. 

HB0059 - Sovereign immunity. 

HB0073 - Governmental claims act - 2. 

HB0080 - Public works - work hours. 

HB0081 - Worker’s compensation-coemployee liability. 
HB0087 - Worker’s compensation - rate surcharge. 
HB0096 - Worker’s compensation - intentional tort. 
HB0099 - Worker’s compensation — employer rates. 
HBOlOO - Worker’s compensation-third party recoveries. 
HBOl 10 - Parental consent for abortions upon minors. 
HB0193 - Implementation of tier system. 

HB0202 - Registration of real estate mortgages. 

HB0210 - Insurance - reporting requirements-2. 

HB022 1 - Hazardous wastes-joint and several liability. 
HJROO 1 2 - Level of assessment - const amend. 

HJR0020 - Constitutional tier system. 

SF0050 - Employment time sharing. 
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1989 General Session 


HB0008 - Exemption from execution. 

HB0063 - Worker’s comp-coemployee liability. 
HB0133 - Funding for dinosaur display. 

HB0154 - Hazardous wastes-joint and several liability. 
HB0168 - Industrial siting permit requirements. 
HB0223 - Parental consent for abortions upon minors. 
HB0301 - Implied consent - tests results. 

HB0321 - Exemption from execution - 2. 

HB0433 - Crime victim restitution. 

HB0435 - Child support - parents of minor father. 
HB0436 - UCCC - credit service charge. 

HB0458 - Trona ore valuation. 

HB0462 - Underground storage tanks. 

HB0470 - Firearms regulation. 

HB0492 - Interest on judgments. 

HJR0012 - Repeal constitutional convention call. 
HJR0013 - Balanced budget and line item veto. 


1990 Budget Session 

HB0041 - Health care services-provider access. 

HB0048 - Restitution to crime victims. 

HB0103 - Purchase of recycled materials. 

HB0139 - Worker’s compensation-employer rates. 
HB0146 - Worker’s compensation-coemployee liability. 
HB0152 - Worker’s compensation-telephone service. 
HB0159 - Worker’s compensation-temporary disability-2. 
HB0160 - Drug free school zones. 

HB0161 - State board of education membership. 

HB0162 ” Waste facilities-bonds. 

HB0163 - Uniform sentencing commission. 

HB0173 - Waste disposal facility siting. 

HB0174 - Worker’s compensation-employer fraud. 
HB0191 - Roadways maintenance accountability. 
HJR0005 - Physical education programs. 

HJR0007 - Worker’s compensation-private coverage. 
SF0072 - Peace officer-felony conviction. 

SF0091 - Controlled substances-penalties. 

SFOlOl - License suspensions for youth offenders. 
SF0106 - Commercial vehicle fees-reduction. 

SJR0007 - Federal health care funding. 
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1991 General Session 

HB0065 - Bond elections-restrictions. 

HB0066 — State insect. 

HB0071 - Minimum liability insurance for motorists. 
HB0094 - Retiree benefits adjustment. 

HB0095 - Restitution to crime victims. 

HBOl 13 - Triple trailer ban. 

HB0145 - Child pornography. 

HBOl 52 - Law enforcement member retirement. 
HBOl 78 - Probation before conviction. 

HBOl 89 - Ownership of wildlife-exotic species. 
HB0201 - Juries-civil cases. 

HB0202 - Sale of state lands-public hearing. 

HB0205 - Medicaid coverage expansion. 

HB0206 - Mediation-confidentiality and immunity. 
HB0221 - Human life protection act. 

HB0236 - Excise taxes. 

HB0238 - Solid waste recycling districts. 

HB0239 - Drug free school zones. 

HB0242 - Basic health insurance. 

HB0350 - Insurance rate filing. 

HB0385 - International coal marketing incentive act. 
HJR0009 - Consumptive use of wildlife. 

SF0080 - Tobacco sales to minors. 

SF0102-POST commission. 

SFOl 10 - Annexation. 

SF0150 - Triple trailer ban. 


1992 Special and Budget Session 


HBOOl 1 - Joint child custody act. 

HB0050 - Worker’s compensation-temporary disability-2. 
HB0073 - Pay-per-call telephone services. 

HB0084 - Attorney’s fees determination, 

HBOl 15 - Handicapped parking enforcement. 

HBOl 88 - Juvenile court-closed proceedings. 

HBOl 91 - Taxable costs in civil actions. 

HBOl 98 - Concealed weapons-permits. 

HB0200 - Link deposits and investments-amendments. 
HB0207 - Human life protection act. 


HB0216 - Midwifery exemption-medical practice act. 
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Gus Puryear 

10 Burton Hills Boulevard 
Nashville,™ 37215 


The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, DC 20510 


March 5, 2008 


Dear Mr. Chairman: 

Attached are my responses to your written questions, questions from Senator Kennedy, 
questions from Senator Feingold, and a letter from Senator Feinstein. I am also enclosing 
a letter to you addressing my corrections to the transcript, as requested in your letter of 
February 25, 2008. 


Sincerely, 



Gus Puryear 


cc: 

The Honorable Arlen Specter 
Ranking Member 
Committee on the Judiciary 
United States Senate 
Washington, DC 20510 
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Responses of Gustavus Adolphus Puryear IV 
Nominee to the U.S. District Court for Middle District of Tennessee 
To the Written Questions of Chairman Patrick Leahy 


1 . In July 2004, while you served as Executive Vice President and General 
Counsel of Corrections Corporation of America, Estelle Richardson, a 
female inmate at the company's Metro Detention Facility in Nashville, 
Tennessee, was beaten to death. She was in a solitary confinement cell when 
she was found unresponsive; an autopsy revealed a skull fracture, four 
broken ribs and liver damage. Tennessee’s Chief Medical Examiner, Dr. 
Bruce Levy, ruled her death a homicide, saying her injuries were consistent 
with blunt force trauma and could not have been self-inflicted. 

When asked about Ms. Richardson’s death at your confirmation hearing, 
you testified “[Tjhere were a range of alternative explanations [for Ms. 
Richardson’s death], many of which would not have involved a beating death 
that could have explained what happened.” You testified that Ms. 
Richardson’s rib fractures and the liver injury, in particular, could also have 
been consistent with CPR being performed, which you said “does commonly 
happen.” 

In a February 21, 2008, letter. Dr. Levy, who performed the autopsy on Ms. 
Richardson disputes your testimony that the cause of death could not be 
determined, citing bis ruling that the case of Ms. Richardson’s death was 
“Blunt force injuries of the head: and the manner of death was “Homicide.” 
Both rulings are reflected in Ms. Richardson’s autopsy report and death 
certificate. 

In his letter. Dr. Levy’s letter describes your testimony regarding CPR as a 
possible cause of the injuries as “misleading at best” and writes, “While CPR 
has been reported to cause minor injuries in some patients, both the location 
and severity of Ms. Richardson’s injuries were not consistent with attempted 
resuscitation. Mr. Puryear’s claim makes even less sense when taken in 
context with the more serious fatal head injuries, which line up with the rib 
fractures perfectly. There is no doubt in my mind that both the fatal head 
injuries and the rib fractures/liver damage were inflicted on Ms. Richardson 
while in custody and not the result of CPR.” In addition, none of the publicly 
available pleadings in the civil lawsuit settled by CCA reference CPR as a 
possible cause of Ms. Richardson’s injuries. 

I am attaching Dr. Levy’s letter and the autopsy and investigation reports he 
sent to the Committee. How do you explain the inconsistency between your 
testimony and Dr. Levy’s autopsy report and ruling? 
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Response; The inconsistency between the autopsy report and my testimony arises 
from the inconsistency of the autopsy with the medical evidence developed by 
both the Richardson family and CCA over a two year period. Below, I will detail 
the process through which CCA and the Richardson family’s investigations 
arrived at a conclusion at odds with the medical examiner. 

At the outset, I want to make clear that the death of Estelle Richardson was 
profoundly distressing to me personally and professionally. The circumstances 
surrounding the initial report of her death were truly disturbing; a female inmate 
in solitary confinement dies of apparent head injuries mere hours after she had to 
be extracted from her cell by four corrections officers (a cell extraction is 
categorized as a “use of force” incident in corrections). Her death led to both 
federal and local criminal investigations of CCA and its employees, as well as 
civil litigation. 

At my direction, CCA fully cooperated with all law enforcement authorities. 
Throughout the process, the four corrections officers who were under suspicion in 
connection with Ms. Richardson’s death were placed on administrative leave and 
were not in the facility. 

The four corrections officers who were indicted for homicide in connection with 
the Richardson death steadfastly maintained their innocence. Meanwhile, in the 
course of preparing for the civil litigation, both CCA’s medical expert (a 
specialist in traumatic brain injuries who serves as the Deputy Chief Medical 
Examiner of the State of Tennessee) and the Richardson family’s medical experts 
(a neurosurgery expert from Stanford University Medical School and a former 
Chief Medical Examiner of the Commonwealth of Kentucky) concluded that Ms. 
Richardson’s death did not result fi-om a brain injury within 24 hours of her death, 
and thus could not have been caused by the four officers who performed the cell 
extraction hours before her death. 

I understand that the Committee has been provided a transcript of the settlement 
hearing in the federal civil case, which is now publicly available. In that hearing, 
the Richardson family’s lawyer, David Randolph Smith, disputed the medical 
evidence underlying the criminal prosecution and noted that Ms. Richardson had a 
seizure disorder. He also opined that the homicide cases would likely “fall apart,” 
as Indeed they did. In a separate letter to this Committee dated February 25, 

2008, Mr. Smith further stated; 

[T]he circumstances and cause of Ms. Richardson’s tragic death 
were complex and debated. Ehr. Levy, the Teimessee medical 
examiner, attributed the cause of death to a recent traumatic brain 
injury (skull fracture). That opinion was contested vigorously by 
the defense and our own experts attributed the death to a seizure 
and concluded that the skull fi'acture was not caused bv the four 
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guards who had been indicted . ... There were also issues on 
whether CPR may have caused the liver and rib iniuries . 

(Emphasis added.) 

I stated at my hearing that I had been advised that the broken ribs and liver injury 
could have been caused by the cardiopulmonary resuscitation (“CPR”) that was 
performed on Ms. Richardson when she was found non-responsive in her cell. 

This was based on my recollection of an oral report made by CCA’s medical 
expert. Dr. McCormick. In addition to Mr. Smith’s letter, which notes that this 
was an issue, the Committee also has a letter from Dr, McCormick to one of 
CCA’s lawyers expressing in writing his view that these injuries are “almost 
certainly” attributable to CPR, though he caimot make a definitive conclusion 
because the medical examiner neither performed a microscopic examination of 
the injured tissue nor retained tissue samples that could be used to determine the 
precise timing of the injuries. Dr. McCormick also opines that such injuries 
commonly occur with CPR, and cites extensive medical literature to that effect. 

It is unlikely that anyone will ever know the definitive cause of Ms. Richardson’s 
rib and liver injuries. It is known, however, that CCA cooperated fully with all 
law enforcement investigations into the death, and that CCA cooperated fully with 
the Richardson family in the civil litigation. It is known that the Richardson 
family voluntaiily dismissed its civil actions against the four corrections officers 
who were under indictment. It is known that the Richardson family and CCA 
settled the dispute over the exact causes of the death and CCA’s liability, if any, 
in connection with those possible causes. It is known that the District Attorney 
General met with both CCA’s and the family’s medical experts. Last, it is known 
that the District Attorney General, who had access to Dr. Levy’s opinions and all 
of the police investigatory materials relating to this matter, then dismissed the 
charges against the four corrections officers. 

Unfortunately, the medical findings by both the family’s and CCA’s experts do 
not permit a definitive conclusion as to how Ms. Richardson died. In my 
testimony to the Committee, I relied in good faith on these opinions. My opinion 
that there is substantial uncertainty regarding the cause of Ms. Richardson’s death 
was also shared by the lead lawyer for the Richardson family as expressed in his 
letter to the Committee. In sum, the inconsistency between my testimony and the 
autopsy is merely derivative of an inconsistency between the autopsy and the 
conclusions of the other medical experts retained by CCA and the Richardson 
family. 


2. Ms. Richardson’s death occurred in 2004 while she was an inmate under 
your company’s care, yet in your testimony nearly 4 years later you raise a 
wide variety of possible explanations, all inconsistent with the Medical 
Examiner’s autopsy and report. You testified: “There is a possibility— well. 
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there are any number of possible explanations, including fights with other 
inmates, a flght with unknown correctional offlcers, self-inflicted wounds, 
medication issues. She had a history of seizures. I do not know what 
happened. Senator.” 

A. What investigation did you or CCA undertake upon learning of Ms. 

Richardson’s death? Did your investigation determine or rule out any 
cause of death? Why or why not? 

Response: First, CCA fully cooperated with law enforcement 
investigations into her death, and CCA believed that these investigations 
would determine the cause of her death, and who, if anyone, was 
responsible for it. Based on the initial reports surrormding Ms. 
Richardson’s death, CCA believed that this investigation would conclude 
rapidly; however, state and federal investigations continued for more than 
two years. 

In addition, CCA’s outside lawyers investigated the possible causes of 
death through examination of records, interviews of cooperative witnesses, 
depositions taken during the civil case, and consultations with medical 
experts; this process also involved more than two years’ work. 

CCA’s medical expert consulted directly with one of the Richardson 
family experts. Dr. Nichols (the former Chief Medical Examiner of the 
Commonwealth of Kentucky) to help determine a cause of death in a 
cooperative maimer. Their shared conclusions are discussed above, in 
response to Question 1. In sum, the only “cause of death” that could be 
ruled out by CCA and the Richardson family was the one that was being 
used to prosecute the four corrections officers, namely that Ms. 

Richardson allegedly died from a head injury tliat could have occurred 
within 24 hours of her death. The experts consulted by the Richardson 
family and CCA agreed that the head injury was at least three days old, 
and there were still substantial issues surrounding what role, if any, that 
injury played in her death. 

I agree with the view that David Randolph Smith, the lead lawyer for the 
Richardson family, expressed in his February 25, 2008 letter to this 
Committee: ‘3n a nutshell our extensive investigation and expert analysis 
. . . indicated that the circumstances and cause of Ms. Richardson’s tragic 
death were complex and debated.” After extensive law enforcement 
investigations, investigations by the Richardson family’s lawyers and 
CCA’s lawyers, and protracted and cooperative discovery efforts by the 
Richardson family and CCA, the exact cause of Ms. Richardson’s head 
injury and the precise role that injury played in her death are not known. 
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B. When did you first learn that Ms. Richardson had died? What steps 
did you take to determine what happened? 

Response: As I testified at my hearing, the time and place of my learning 
of her death is seared into my memory. It was the morning of July 5, 

2004, at around 9:00 a.m. I was told that detectives from the police 
department had been on the scene for some time. CCA cooperated fully 
and allowed these detectives access to any information, so that they mi girt 
determine what happened. Additional steps relating to the criminal 
investigations and our efforts to imderstand what happened are detailed in 
response to Questions 1 and 2A. 

C. What steps did you or CCA take to ensure that what happened to Ms. 
Richardson would not happen to other inmates? 

Response: As soon as police investigators disclosed to CCA personnel on 
July 5, 2004 that they believed that four corrections officers involved in a 
cell extraction the day before Ms. Richardson’s death may have been 
responsible for that death, CCA inunediately placed the officers on 
administrative leave and kept them out of the facility. CCA then 
cooperated fiilly with the investigations by various law enforcement 
agencies and the plaintiffs’ efforts in civil discovery. 

As neither CCA nor the Richardson family knows with any certainty 
exactly what happened to Ms. Richardson, it would be difficult to know 
what steps could be taken to prevent it from recurring; however, CCA did 
implement certain remedial measures as result of what was learned from 
the circumstances surrounding the death. 

Examples of actions that I understand the facility properly emphasized in 
the wake of the Richardson death included: following CCA policy 
concerning special needs medical assessments, both as to timing and 
documentation; additional in-service training regarding use of force policy 
(especially as it related to approval of uses of force, reporting of such uses, 
and the requirement that photographs be taken of an inmate following 
such a use of force); additional in-service training concerning video 
camera procedures; a written directive to medical staff requiring signed 
documentation by an inmate when she refuses medical treatment; and a 
written directive that inmates must be seen by the facility physician on the 
date of a scheduled appointment. 

More broadly, as a result of this incident and certain other, unrelated 
incidents, within two months CCA’s Chief Executive Officer decided that 
additional resources should be committed to the Company’s Quality 
Assurance Department (which had approximately three employees at the 
time). He transferred the department to the Office of General Counsel to 
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give it independence from the Operations Department, which supervises 
facility operations. Under my leadership, the Quality Assurance 
department was completely reorganized. I placed a former Director of the 
Federal Bureau of Prisons in charge of the department and instructed him 
to design a new audit program. The department hired two five-person 
teams to conduct annual audits of each facility’s operations. In addition, 
an analysis group staffed by employees with backgrounds in statistics was 
created within the department to review data collected from facilities and 
attempt to recognize trends that could point to management issues or otlier 
concerns within a facility. 

Also within two months CCA’s then-Chief Operating Officer resigned. 
That individual did not have a background in corrections. A new position. 
Chief Corrections Officer, was created and was filled by Richard P. Seiter. 
Dr. Seiter was serving as an Associate Professor in the Department of 
Sociology and Criminal Justice at St. Louis University. Dr. Seiter has had 
a distinguished career in corrections: he served in a variety of positions 
with the Federal Bureau of Prisons, including Warden and Assistant 
Director; he served from 1983-1988 as Director of the Ohio Department of 
Rehabilitation and Correction; and he has authored two textbooks on 
corrections management. Dr. Seiter has since reorganized the operations 
departments at CCA, implemented unit management and direct 
supervision within the Company’s facilities, and sought to standardize 
procedures throughout CCA. Virtually every policy and procedure at 
CCA has since been re-written, and new training programs are in place. 

3. Please describe the steps taken by CCA personnel when Ms. Richardson was 
found unresponsive in a solitary cell, including whether and how quickly she 
received medical treatment on site and from whom? How soon after being 
found was she transported to Southern Hills Medical Center? How quickly 
did CCA call the local police and what law enforcement investigation of the 
circumstances surrounding the fatality occurred? 

Response: While I was not at the scene when these events occurred, and thus 
have no first-hand knowledge of these events, I can give you my understanding 
based upon the facility's documentation regarding this matter. It is my 
understanding that breakfast was served in Pod 1 of the Segregation Unit (where 
Ms. Richardson was housed) around 4:35 a m. on July 5, 2004. Ms. Richardson 
came to her cell door and received her breakfast tray. When the corrections 
officers came back to her cell a while later to pick up her breakfast fray, Ms. 
Richardson was laying on her bed and did not respond when officers called her 
name. Tire officers entered her cell, checked her pulse, and immediately called a 
medical emergency (at 5:32 a.m.). Medical personnel and other corrections 
officers from the facility arrived immediately thereafter. 9 1 1 was called and the 
facility’s medical personnel and corrections officers administered CPR and placed 
an Automated External Defibrillator on Ms. Richardson after checking Ms. 
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Richardson for a pulse and breathing. Paramedics arrived at approximately 5:43 
a.m. and Ms. Richardson was thereafter transported to the hospital. Police 
officers arrived at the facility a short time thereafter and began their investigation; 
they were at the facility before I learned of the event at around 9:00 a.m. 

While I was not privy to the investigation conducted by law enforcement, I do 
know that the state investigation of Ms. Richardson's death began on the morning 
of July 5, 2004, and the investigation continued by state and federal investigators 
for more than two years. Over that period, numerous CCA employees were 
interviewed by investigators and gave grand jury testimony, thousands of 
documents were produced by CCA to investigators, and CCA cooperated fully in 
the investigation. 

4. You testified that if eonfirmed you would recuse yourself from cases 

involving CCA during the period in which you divested yonr interest in the 
company and for an extended period thereafter. 

A. Would your recusal include cases involving CCA’s executives, 
subsidiaries and employees? 

Response: Yes. 

In all cases, I would abide by the then-current statutes and Code of 
Conduct for United States Judges to ensure the absence of actual or 
apparent partiality and to ensure that the litigants receive due process of 
law. With respect to any action involving a CCA executive or employee 
not arising out of or related to their official activities for CCA (e.g., a 
personal bankruptcy appeal by a CCA employee), I would assess the facts 
of such a case with reference to relevant statutes and the Code of Conduct 
for United States Judges and make my decision accordingly. Applying 
these criteria, and given my personal relationship with current CCA 
executives, I would almost certainly recuse myself from any case 
involving a CCA executive in his or her entirely personal capacity for the 
foreseeable future due to the possible appearance of bias. After the 
passage of time and natural turnover in executive positions at CCA, this 
concern would likely dissipate. 

B. Will you also recuse yourself from any cases involving the private 
prison industry, even if they do not directly involve CCA? 

Response: I would not create an automatic recusal mle for such cases, but 
instead I would resolve any potential conflict of interest by complying 
with relevant statutes and the Code of Conduct for United States Judges. 

In the case presented in the question (which is exceedingly unlikely given 
that there are no other private prison operators conducting business in the 
Middle District of Tennessee), I do not believe that a typical case 
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involving other private prison operators would pose any actual conflict of 
interest, assuming I did not hold any direct financial interest in the 
operator. But one can envision hypothetical cases where appearance 
concerns might counsel in favor of recusal (e.g., a case that required 
interpreting a state statute that controls prison privatization generally). In 
tlie absence of concrete parties, facts and claims, I thus believe it would 
not be wise for me to opine definitively on this question. 

C. Will you recuse yourself from lawsuits brought by prisoners, even if 
they do not directly involve CCA? 

Response: I would not create an automatic recusal rule for lawsuits 
brought by a prisoner, but instead would look to the facts and 
circumstances of an individual case and apply the appropriate statutes and 
canons of the Code of Conduct for United States Judges to determine 
whether any recusal was necessary. I think it unlikely that recusal would 
be necessary, but would not want to opine on any individual case without 
knowing the particular parties, facts, and claims pleaded in that matter. 

One way to think of this would be to consider the case of a public 
defender who is appointed as a district judge; a judge with such a 
background would likely consider the issue of recusal on a case-by case 
basis, rather than a blanket recusal from all criminal cases. 

I think it important to know that my exposure to corrections over the past 
seven years has made me aware that there are, in fact, individuals in 
corrections who commit grievous crimes against inmates - ranging from 
physical abuse to sexual exploitation. Indeed, it is my personal belief that 
some individuals may be attracted to careers in corrections because they 
seek to control and exploit others, and, no matter how careful a corrections 
employer is in attempting to screen out such individuals, some may wind 
up being hired. I also know that some corrections officers become 
compromised by simple errors in judgment, and that those errors can have 
terrible consequences. 

I have also seen first-hand the good that can come from corrections. I 
remember encountering an inmate at a facility who tied beautiful flies for 
fishing. The delicacy and precision of his work caught my eye, even 
though I had never before fly-fished. We talked about how he became 
interested in that hobby; how long it took him to tie various flies; and, 
ultimately, why he was in prison, when he hoped to get out, and what his 
dreams were for the future. I have likewise met former inmates who now 
work for CCA as counselors, who have movingly described their 
rehabilitation. So I have seen the humanity of those who are, and have 
been, incarcerated, and I understand that the hope for rehabilitation that 
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must be carefully nurtured in environments that are not always conducive 
to it. 

In private practice, I saw a jury simply refuse to credit the testimony of a 
former inmate, who was my client, in spite of the fact that the corrections 
officials involved were effectively impeached and lacked credibility 
themselves - at least in my judgment. So I am aware that many in our 
society may never give an ex-inmate a fair shake. 

In short, I think my experiences will make me particularly sensitive to 
issues raised in inmate lawsuits. And, there are other, objective actions 
that I believe demonstrate my personal commitment to the humane 
treatment of inmates: 

• Volunteering to serve as an appointee of the National Prison Rape 
Elimination Commission; 

• Defending the civil rights of an inmate in a lawsuit against a 
Tennessee Department of Corrections warden and other staff; 

• Instituting an aggressive, new quality assurance program while at CCA 
to promote inmate welfare and ensure high-quality operations; 

• Settling meritorious inmate lawsuits for substantial monetary awards; 
and 

• Implementing CCA’s first corporate compliance program and drafting 
the company’s first Code of Ethics and Business Conduct, which 
includes standards of conduct to protect inmates and provides for 
anonymous reporting by employees of possible mistreatment of 
inmates by staff 

I close with a statement I made on the record, long prior to this 
nomination, when commenting on my visits to corrections facilities 
operated by CCA: 

[Tjhere is a human dimension to our business, not just for 
our employees, but also the inmates entrusted to our care. 

So you’re aware, every day, that this company has to 
conduct itself with absolute integrity, because the lives of 
the people we’re housing depend on it, the lives of the 
people who work for us depend on it, the lives of those 
outside of our facility who depend on us to protect them 
depend on it. So you’re acutely aware of that dimension 
and of the good that can come from corrections. 

Greg Land, ‘TSfo More Get Out of Jail Free,” GC South October 2005 at 

21 . 
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Responses of Gustavus Adolphus Puryear IV 
Nominee to the U.S. District Court for the Middle District of Tennessee 
To the Written Questions of Senator Edward M. Kennedy 


1. Dnring the hearing on yonr nomination. Senator Feinstein asked you several 
questions about the death in 2004 of Estelle Richardson, a female inmate in solitary 
confinement at a facility operated by your client. Corrections Corporation of 
America. An autopsy showed that Ms. Richardson had a fractured skull, multiple 
broken ribs, and liver damage. The Chief Medical Examiner for the State of 
Tennessee ruled her death a homicide caused by “blunt force injuries to the head,” 
and in 2005, four CCA guards were indicted on murder charges in connection with 
her death. The charges were dropped by prosecutors, apparently because they 
could not determine the exact time the injuries were inflicted, and CCA settled a 
civil lawsuit by Richardson's family in 2006. 

a. You testified that experts for CCA and Ms. Richardson’s family 

concluded “that [Ms. Richardson’s] was not a death that resulted from a 
beating within anything close to the timeframe that had been assumed by 
the medical examiner.” Do yon dispute that Ms. Richardson’s death was 
a homicide? 

Response; Despite the intense investigatory efforts of law enforcement 
authorities, various medical experts, lawyers engaged by CCA, and lawyers 
engaged by the Richardson family, it was not possible to determine with 
certainty the medical cause of Ms. Richardson’s death. I personally do not 
know the cause of Ms. Richardson’s death. I can only state that her death was 
a profoundly distressing event to me personally and professionally. Because I 
do not know whether Ms. Richardson’s death was a homicide, I would neither 
dispute nor concur with the opinion that her death was a homicide, although 
there is substantial evidence that it was not. 

Four corrections officers involved in a cell extraction hours before Ms. 
Richardson’s death were indicted for homicide, though they steadfastly 
maintained their innocence. In the course of preparing for the civil litigation, 
both CCA’s medical expert. Dr. William McCormick (a specialist in traumatic 
brain injuries who serves as Deputy Chief Medical Examiner of the State of 
Tetmessee), and the family’s medical experts (a neurosurgery expert from 
Stanford University Medical School and the former Chief Medical Examiner 
of the State of Kentucky) concluded that Ms. Richardson’s death did not result 
from a brain injury within 24 hours of her death, and thus could not have been 
caused by the four officers who performed the cell extraction hours before her 
death. 

I understand that the Committee has received a transcript of the settlement 
hearing in the federal civil case, which is now publicly available. In that 
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hearing, the Richardson family’s lawyer, David Randolph Smith, disputed the 
medical evidence underlying the criminal prosecution and noted that Ms. 
Richardson had a seizure disorder. He also opined that the homicide cases 
would likely “fall apart,” as indeed they did. In a separate letter to the 
Judiciary Committee dated February 25, 2008, Mr. Smith further stated that: 

[T]he circumstances and cause of Ms. Richardson’s tragic death 
were complex and debated. Dr. Levy, the Tennessee medical 
examiner, attributed the cause of death to a recent traumatic brain 
injury (skull fracture). That opinion was contested vigorously by 
the defense and our own experts attributed the death to a seizure 
and concluded that the skull fracture was not caused by the four 
guards who had been indicted . ... There were also issues on 
whether CPR may have caused the liver and rib injuries . 

(Emphasis added.) 

It is taiown that CCA cooperated fully with all law enforcement investigations 
into tire death, and that CCA cooperated firlly with the Richardson family in 
the civil litigation. It is known is that the Richardson family voluntarily 
dismissed its civil actions against the four corrections officers who were under 
indictment. It is known that the Richardson family and CCA settled the 
dispute over the exact causes of the death and CCA’s liability, if any, in 
connection with those possible causes. It is known that the District Attorney 
General met with both CCA’s and the family’s medical experts. Last, it is 
known that the District Attorney General, who had access to the medical 
examiner’s opinions and all of the police investigatory materials relating to 
this matter, then dismissed the charges against the four corrections officers. 

Unfortunately, the medical findings by both the family’s and CCA’s experts 
do not permit a definitive conclusion as to how Ms. Richardson died. In my 
testimony to the Committee, I relied in good faith on these opinions. My 
opinion that there is substantial uncertainty regarding the cause of Ms. 
Richardson’s death is also shared by the lead lawyer for the Richardson family 
in his letter to the Committee. 

b. You testified that the correctional officers suspected of beating Ms. 

Richardson to death were “exonerated.” It appears that there was never 
any final legal determination of these officers’ guilt or innocence, because 
there was never a trial at which they could be either acquitted or found 
guilty. Instead, it appears that prosecutors determined that evidence was 
insufficient to support a prosecution. What did you mean when you 
stated that the officers had been exonerated? Do you agree that a 
prosecutor’s decision not to press charges is different from a jury finding 
of innocence? 
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Response: When I stated that the officers had been exonerated, I meant that 
they had been relieved of the criminal charges against them. I was using this 
term according to its common, colloquial meaning. 

I do agree that a prosecutor’s decision not to prosecute a previously indicted 
defendant is different from a jury’s verdict of “not guilty.” 

c. You also testified that Ms. Richardson’s injuries “would be consistent 
with CPR being performed . . . and the liver injury could also be 
explained that way. That commonly does happen.” The Chief Medical 
Examiner for the State of Tennessee, who performed the autopsy on Ms. 
Richardson, informed the Committee that “[tjhere is no doubt in my 
mind that both the fatal head injuries and the rib fractures/liver damage 
were inflicted on Ms. Richardson and not the result of CPR.” Please 
describe in detail the reasons you believe that injuries to the skull, ribs, 
and liver like those suffered by Ms. Richardson “commonly” result from 
CPR? Do you have any evidence suggesting that Ms. Richardson’s 
injuries were inflicted in this manner? If so, please provide to the 
Committee any evidence you have to support this view. 

Response: I appreciate the opportunity to clarify tire record. I do not believe I 
testified that that the skull injury was caused by CPR, nor do I have any 
reason to believe that to be true. 

I did testify that I had been advised that the broken ribs and liver injury could 
have been caused by the cardiopulmonary resuscitation (“CPR”) that was 
performed on Ms. Richardson when she was found non-responsive in her cell. 
Tliis was based on my recollection of an oral report made by CCA’s medical 
expert, Dr. McCormick. The Committee now has a letter from Dr. 

McCormick to one of CCA’s lawyers expressing in writing his view that these 
injuries are “almost certainly” attributable to CPR, though he cannot make a 
definitive conclusion because the medical examiner neither performed a 
microscopic examination of the injured tissue nor retained tissue samples that 
could be used to determine the precise timing of the injuries. Dr. McCormick 
also opines that such injuries commonly occur with CPR, and cites extensive 
medical literature to that effect. 

In addition to Dr. McCormick’s cited authorities, the American Heart 
Association’s website with information on CPR notes that “[ejven properly 
performed chest compressions can cause ribs to break in adult victims.” 
American Heart Association National Center, “Is it True that I Could Break 
Someone’s Ribs by Doing CPR?” (created Feb. 9, 2006) available at 
http://my.americanheart.org/jive/en try .jspa!extemalID+115&categoryID=10. 
“Rib fractures are the most common complication associated with CPR and 
may occur in up to 50 percent of patients.” M.D. Ziegenfuss & D.V, Mullany, 
“Traumatic Liver Injury Complicating Cardiopulmonary Resuscitation. The 
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Value of a Major Intensive Care Facility; A Report of Two Cases,” 6 Critical 
Care and Resuscitation 102, 104 (2004). 

Finally, in a letter to the Committee dated February 25, 2008, David Randolph 
Smith, the lead lawyer for the Richardson family in the civil litigation, states 
in his discussion surrounding the “complex and debated” cause of Ms. 
Richardson’s death: “There were also issues on whether CPR may have 
caused the liver and rib injuries.” 

To be sure, it is unlikely that anyone will ever know definitively what caused 
the rib and liver injuries. 

d. You testified that “there are any number of possible explanations” for 
Ms. Richardson’s death, “including fights with other inmates [and] self- 
inflicted wounds,” among other things. Please explain in detail why you 
believe that Ms. Richardson, who was in solitary confinement, could have 
been involved in a fight with other prisoners. In addition, please explain 
in detail why you believe Ms. Richardson might have fractured her own 
skull and ribs. Please also provide the Committee with any evidence you 
have to support these contentions. 

Response: With respect to my statement regarding “fights with other 
inmates,” it is important to remember that there were disputes concerning the 
timing of Ms. Richardson’s primary skull injury, and that there were older 
brain injuries. As noted in the letter from Dr. McCormick to Dr. Levy, dated 
April 18, 2006 (attached to the letter from James F. Sanders to the Committee 
dated February 26, 2008), Dr. McCormick believed the brain contusions 
resulting from the primary skull injury could not have occurred within 72 
hours of her death “with a more probable date of 2 to 3 times that interval.” 
The conclusion that these brain contusions occurred at least three days prior to 
death was shared by the Richardson family’s experts. 

Furthermore, my recollection of what I learned about the medical experts’ 
opinions is that they believed Ms. Richardson had some other, older head 
injuries that likely occurred weeks before her death. For at least those 
injuries, there would be a range of possible third parties who could be 
responsible (inmates or officers) as Ms. Richardson was placed in solitary 
confinement on June 17, or about 18 days prior to her death. Ms. Richardson 
had a history of altercations with other inmates, which is part of the reason she 
was placed into solitary confinement. 

Of course, as discussed later, it also seems clear to CCA’s and the Richardson 
family’s experts that the brain injuries or injury by themselves did not cause 
her death (otherwise, she would have died closely after such an injury or 
injuries was sustained, not days later). My recollection of the expert opinions, 
however, is that one possible explanation for Ms. Richardson’s death is that 
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the cmnulative effect of the brain injuries - both the older, less severe injuries 
and the more recent, primary injury - when combined with her medical 
history of seizures, may have contributed to a significant, fatal seizure on the 
morning of July 5, 2004. So it would have been more accurate for me to have 
testified that “previous fights with other inmates may have played a role in her 
death.” I did state that some contact with an unknown corrections officer 
could have been a possible explanation, too. 

Concerning the possibility that Ms. Richardson’s death could have involved a 
self-inflicted injury, based on what Dr. McCormick related to me (and others), 
the primary skull fracture was a deceleration injury. Dr. Levy has publicly 
affirmed this view, too (telling the press that Ms. Richardson’s head was 
likely slammed into a hard object, such as a wall). Put differently, the “blunt 
force trauma” to the head was the result of a head in motion striking an object; 
not an object in motion striking the head. My understanding of the medical 
experts’ opinions is that this raises the possibility that Ms. Richardson could 
have unintentionally struck her own head against an object or concrete floor 
(as in the case of a seizure or fall). That was at least one theory that our 
expert expressed to me, and I was attempting to offer the Committee, on 
behalf of my current client, the entire range of possible explanations for her 
death. 

In that regard, I believe that it is instructive to look to what the Richardson 
family’s lawyer has told the Committee about the range of possible causes in 
his letter dated February 25, 2008; 

In a nutshell our extensive investigation and expert analysis 
(including a neurosurgery expert from Stanford University Medical 
School, Dr. Tse, and the former Chief Medical Examiner of the 
State of Kentucky, Dr. Nichols) indicated that the circumstances 
and causes of Ms. Richardson’s tragic death were complex and 
debated . Dr. Levy, the Tennessee medical examiner, attributed the 
death to a recent traumatic brain injury (skull fracture). That 
opinion was contested vigorously by the defense and our own 
experts attributed the death to a seizure and concluded that the 
skull fracture was not caused by the four guards who had been 
indicted. From the standpoint of the plaintiff there was still a very 
strong case on death being caused from lack of timely medical 
treatment and a real fact issue on when the skull fracture occurred. 

(Emphasis added.) As you can see, the potential causes of death were 
sufficiently “complex and debated” that several explanations - many of which 
may still have posed the risk of civil liability for CCA - are still presented, 
including a seizure and lack of timely medical treatment. 
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Finally, as should be clear, I do not believe Ms. Richardson fractured her own 
ribs, and there is no evidence to support that conclusion. 

e. Some suggest that your testimony that Ms. Richardson’s death might 
have been caused by CPR reveals that you would not be able to separate 
yourself from your role as an advocate in cases involving the treatment of 
inmates in order to impartially weigh evidence as a federal judge. What 
is your response to this concern? 

Response: I appreciate the opportunity to clarify the record. I did not testify 
that CPR caused Ms. Richardson’s death and 1 do not hold that belief. 

Nonetheless, I appreciate the broader context of this question, as it raises a 
number of important issues. When a judicial nominee is questioned in detail 
about the facts and circumstances of an event giving rise to litigation for one 
of his clients years before, that questioning forces the nominee to consider his 
ethical duties to his current and former client with respect to that matter, and 
not just his own self-interest. As you know, I am still CCA’s lawyer, and owe 
CCA my duty of professional loyalty. If I appeared to defend CCA with 
respect to the questions about Ms. Richardson’s death, that is because I take 
my professional obligations seriously. 

I think the only legitimate issue that could be raised from this testimony is 
whether I could be fair in resolving a case in which I acted as the lawyer. The 
self-evident answer to that question is “no,” and that is the very reason why 
judges recuse tliemselves from all matters in which they were involved as 
lawyers. Moreover, to ensure that there is no perception of partiality 
involving my current and former client, CCA, I reiterate that I will recuse 
myself from cases involving CCA in the event I am confirmed. 

As to the broader suggestion, about whether I could be fair regarding cases 
involving the treatment of inmates generally, I think it imp)ortant to know that 
my exposure to corrections over the past seven years has made me aware that 
there are, in fact, individuals in corrections who commit grievous crimes 
against inmates - ranging from physical abuse to sexual exploitation. Indeed, 
it is my personal belief that some individuals may be attracted to careers in 
corrections because they seek to control and exploit others, and, no matter 
how careful a corrections employer is in attempting to screen out such 
individuals, some may wind up being hired. I also know that some 
corrections officers become compromised by simple errors in judgment, and 
that those errors can have terrible consequences. 

I have also seen first-hand the good that can come from corrections. I 
remember encountering an inmate at a facility who tied beautiful flies for 
fishing. The delicacy and precision of his work caught my eye, even though I 
had never before fly-fished. We talked about how he became interested in 
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that hobby; how long it took him to tie various flies; and, ultimately, why he 
was in prison, when he hoped to get out, and what his dreams were for the 
future. I have likewise met former inmates who now work for CCA as 
counselors, who have movingly described their rehabilitation. So I have seen 
the humanity of those who are, and have been, incarcerated, and I understand 
that the hope for rehabilitation that must be carefully nurtured in environments 
that are not always conducive to it. 

In private practice, I saw a jury simply refuse to credit the testimony of a 
former inmate, who was my client, in spite of the fact that the corrections 
officials involved were effectively impeached and lacked credibility 
themselves - at least in my judgment. So I am aware that many in our society 
may never give an ex-inmate a fair shake. 

In short, I think my experiences will make me particularly sensitive to issues 
raised in inmate lawsuits. And, there are other, objective actions that I believe 
demonstrate my personal commitment to the humane treatment of inmates: 

• Volunteering to serve as an appointee of the National Prison Rape 
Elimination Commission; 

• Defending the civil rights of an inmate in a lawsuit against a Tennessee 
Department of Corrections warden and other staff; 

• Instituting an aggressive, new quality assurance program while at CCA to 
promote inmate welfare and ensure high-quality operations; 

• Settling meritorious inmate lawsuits for substantial monetary awards; and 

• Implementing CCA’s first corporate compliance program and drafting the 
company’s first Code of Ethics and Business Conduct, which includes 
standards of conduct to protect inmates and provides for anonymous 
reporting by employees of possible mistreatment of inmates by staff 

I close with a statement I made on the record, long prior to this nomination, 
when commenting on my visits to corrections facilities operated by CCA: 

[TJhere is a human dimension to our business, not just for our 
employees, but also the iiunates entrusted to our care. So you’re 
aware, every day, that this company has to conduct itself with 
absolute integrity, because the lives of the people we’re housing 
depend on it, the lives of the people who work for us depend on it, 
the lives of those outside of our facility who depend on us to 
protect them depend on it. So you’re acutely aware of that 
dimension and of the good that can come from coaections. 

Greg Land, “No More Get Out of Jail Free,” GC South October 2005 at 2 1 . 

2. You have acknowledged that, if confirmed, you would be required to recuse 
yourself from cases involving your client CCA, in which you hold stock. You 
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disputed, however, that this recusal would create a case management problem for 
the court, and stated that you believe about 181 cases involving CCA have been filed 
in the Middle District of Tennessee since 2000. 

a. Does your estimate also include cases involving CCA operations or 
facilities that have been filed against CCA’s CEO or former CEO, the 
Prison Realty Trust, and CCA wardens? If not, please explain in 
detail why not. 

Response: My estimate did not include the cases filed against CCA’s 
CEO, former CEO, and Prison Realty Trast. CCA’s former CEO was no 
longer a related party by the midpoint of 2000. Likewise, Prison Realty 
Tmst (which did not conduct corrections activities, but instead was a 
holder of real estate) was merged into CCA in 2000 and ceased to be a 
separate entity. The cases naming the former CEO and Prison Realty 
Tiust would have largely been federal securities cases that would not be 
recurring. Finally, many cases naming wardens were included, to tire 
extent that they also named CCA - which they often do (unless the case is 
a habeas corpus case). 

b. Attached is a list of cases that appear to involve CCA or CCA 
officials, which have been filed since 2000. Do you agree that this list 
accurately reflects the cases against CCA that have been filed since 
2000? If not, please explain in detail what information you believe is 
inaccurate. If there are additional cases that should be included on 
this list but are not, please identify those them. 

Response: I do agree that the list accurately reflects cases filed against 
CCA, Prison Realty Trust, CCA’s former CEO, CCA’s current CEO and 
various CCA wardens. 

What cannot be determined from this PACER list, due to common codes 
used for civil rights cases and habeas corpus petitions, is whether the cases 
naming wardens are actually civil rights cases against CCA or are habeas 
corpus petitions where the real party in interest is a governmental entity, 
not CCA. Although the custom in a habeas case is to name the warden of 
the facility holding the person, that does not make CCA (or the warden) 
the real party in interest. Most such cases would be handled by the 
Teiuiessee Attorney General’s office with respect to Tennessee inmates. 
Only by checking the individual pleadings in each case naming a warden 
would it become clear whether such was the case. 

Assuming that every case presented on the attached PACER list did, in 
fact, involve CCA (even though this almost certainly overstates the 
frequency of cases), there were 273 cases filed against CCA during the 
more than eight-year period from January 1, 2000 to February 12, 2008. 
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Of these cases, PACER also shows that 105 were dismissed on tlie very 
same day they were filed ( apparently by a magistrate judge pursuant to the 
Prison Litigation Reform Act), and thus did not require a district judge’s 
efforts. Accordingly, over more than eight years, 168 cases actually 
required assignment to a district judge for responsive pleadings - an 
average of just under 21 cases per year. 

This compares to about 15,000 cases filed since 2000 in the Middle 
District. I do not believe that my recusal from CCA cases would impose a 
substantial burden on the other district judges in the Middle District of 
Tennessee. 

3. You stated at your hearing that you would recuse yourself from cases 
involving any company that you have served as a fiduciary, including the 
community bank in Nashville for which you serve as a member of the Board of 
Directors, and “any nonprofits” with which you have a fiduciary relationship. 

Please identify the specific institutions to which you referred in your answer. 

Response: I serve as a director of Nashville Bank & Trust Company. The non-profit 
institutions to which I referred are: American Red Cross, Nashville Chapter; Antiques & 
Garden Show of Nashville; Boy Scouts of America, Middle Tennessee Council; 
Cheekwood Botanical Gardens & Museum of Fine Art; Exchange Club of Nashville; and 
First Presbyterian Church, Nashville. 

4. You’ve stated that you’re a member of Nashville's Belle Meade Country 
Club, a private club that did not admit African American members until 1994. In 
addition, the club reportedly grants voting privileges to male members, but not 
female members. 

a. Is it true that the Belle Meade Country Club does not permit female 
club members to vote? If not, please explain why, and state whether 
you have ever sought to change this policy. If you do not know the 
reasons for this policy, please obtain a response from the club and 
provide that answer to the committee. 

Response: Belle Meade Country Club has a membership that includes 
people of different genders, races, religions, national origins, and sexual 
orientation. The club has several different membership categories, and all 
members and their families, regardless of category, are permitted to utilize 
the club’s facilities. When I Joined the club in 2001, 1 did so with the 
belief that it was not restrictive with respect to gender, race, national 
origin, religion, or sexual orientation. 

I understand that the only category that may vote is the “Resident 
Member” category. (I am not a Resident Member, so I may not vote, 
either, nor may I propose new members. I am also not permitted to be 
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involved in the governance of the club.) At present, there are no women 
who are in this membership category; however, I understand that the 
bylaws of the club do not restrict eligibility for the “Resident Member” 
category except by age (18 years and older) and geography (within 100 
miles of Nashville). Thus, I do not believe there is a policy to restrict a 
woman from being proposed as a “Resident Member.” I am not aware, 
nor have 1 been made aware, that any woman has been proposed or has 
sought to be proposed as a “Resident Member.” 

Given my understanding that at least three judges bound by the Code of 
Conduct for United States Judges are currently members of Belle Meade 
Country Club, I had assumed and still assume that there are no issues with 
respect to Canon 2(c) of the Code of Conduct for United States Judges. If 
confirmed, I will consult immediately with the General Counsel’s Office 
at the Administrative Office of the U.S. Courts, and/or seek a confidential 
advisory opinion from the Committee on Codes of Conduct, to confirm 
this rmderstanding regarding Canon 2(c) and the current practices of Belle 
Meade Country Club, hi the event my assrunption and understanding 
should be mistaken, I will set about taking the actions required pursuant to 
Canon 2(c), up to and including resignation from the club. 

b. Please inform the Committee of the racial diversity of the Belle Meade 
Country Club, in terms of the number of minority members in 
comparison to the total number of members. If you do not know, 
please inquire with the Club and provide the Committee with a 
response. 

Response: I am advised that the club does not track its members based on 
race, nor does it respond to such requests. I am personally aware that 
there are minority members, but I do not myself know the number. 

Should the club respond to my inquiry, I will forward any such response. 

c. Why were no African Americans admitted as members of the Club 
until 1994? Has the club ever had a policy against admitting African 
American members? If you do not know, please inquire with the 
Club and provide the Committee with a response. 

Response: I understand that there were no African Americans admitted 
prior to 1994; however, I was not an Associate Member until 2001, and 
tlius camiot opine on this question based on my personal knowledge. I 
will forward any response I may receive from the Club. 

d. It is essentia] for federal judges to be, and to be perceived as, 
impartial decisionmakers who will treat all parties fairly. What can 
you say to assure the public that, if you are confirmed, your affiliation 
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with the Belle Meade Country Club will not prevent you from doing 
so? 

Response: I strongly agree that federal judges must be impartial and be 
perceived as impartial. I would hope that my membership in a club that 
has among its members people of different genders, races, faiths, national 
origins, and sexual orientation would not cause people to question my 
impartiality. Nevertheless, as I committed to do earlier, if confirmed I will 
seek to make sure that my understanding of the application of Canon 2(c) 
to the membership policies of the club is correct, and, if not, will take such 
actions as are required by the canon, up to and including resignation from 
the club. 
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Responses of Gustavus Adolphus Puryear IV 
Nominee to the U.S. District Court for the Middle District of Tennessee 
To the Written Questions of Senator Russ Feingold 


1. With respect to your litigation experience, please expand on the information 
provided in your questionnaire by providing the following information for both 
federal and state cases: 

a. The number of cases where you personally drafted a motion for summary 
judgment or a response to such a motion. 

Response; As the question relates to my litigation experience when I was counsel 
of record in private practice (1994-97), I cannot recall all such instances. I do specifically 
recall at least four such cases. I also recall drafting two post-judgment motions and 
memoranda of law, which were essentially identical to motions for summary judgment. 
As general counsel of a corporation over the past seven years, I have reviewed and edited 
numerous motions for summary judgment. 

b. The number of cases where you personally presented an oral argument to 
the court in connection with dispositive or discovery motions. 

Response; Again, I cannot recall all such instances. I personally argued at least 
two dispositive motions as a lawyer in private practice. As to discovery motions, the 
state courts within Davidson County held “motion day” on virtually every Friday. I 
would estimate that I was in state court at least every third or fourth Friday during private 
practice on a discovery or discovery-related motion, which I would have argued. I caimot 
recall a total number of such arguments. I also recall personally presenting oral 
arguments on discovery-related motions in state courts in at least four counties elsewhere 
in Tennessee. I recall personally presenting discovery motions to at least two U.S. 
Magistrate Judges in federal court. In addition, I have reviewed numerous such motions 
over the past seven years as general counsel to a corporation. 

c. The number of cases in which yon personally participated in voir dire and 
jury selection. 

Response: Two. 

d. The number of cases in which you personally made an opening argument, 
examined or cross-examined witnesses, or presented a closing argument. 

Response: Excluding cases in General Sessions court, I presented an opening 
argument in one case, examined or cross-examined witnesses in two cases, and presented 
a closing argument in one case. 

e. The number of cases in which you personally drafted an appellate brief. 
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Response: I recall four, and I have reviewed and edited numerous briefs since 
becoming general counsel of a corporation more than seven years ago. 

f. The number of cases in which you personally presented an oral argument 
to an appellate court. 

Response: One. 

Feel free to provide any further explanation you think would be useful to the 
Committee in connection with this question. 

Response; The American Bar Association’s Standing Committee on the Federal 
Judiciary unanimously found me “Qualified” for this appointment. 

While engaged in the private practice of law, I have tried two jury cases, one in 
federal court as first chair and one in state court as second chair. (I have excluded from 
this calculation trials handled in General Sessions Court, as such trials are bench trials 
regarding smaller amounts.) In addition, I have handled the appellate argument of a 
commercial litigation matter. I have been in numerous motion hearings, including 
evidentiary hearings in federal court, such as hearings in support of temporary restraining 
orders. 


I also believe I have had otlier experiences that relate to my ability to serve as a 
district judge. In my case, I have served as a law clerk to a distinguished federal court of 
appeals judge. I have also served as counsel to a U.S. Senate committee’s special 
investigation, which was an intense project in many ways similar to preparing for a major 
trial. For more than seven years I have served as the chief legal officer of a major 
corporation that today employs more than 16,000 people and cares for more than 73,000 
inmates. In that role, I have been exposed to a broad and diverse set of substantive legal 
issues: federal tax issues; state and federal criminal investigations; state and federal 
employment issues; insurance litigation; federal civil rights matters; federal securities 
laws issues; complicated, multi-jurisdictional litigation; federal regulatory matters; and 
more. I believe this experience has exposed me to more areas of the law than most 
traditional litigation practices, and this broad experience would help inform my judgment 
about the wide diversity of cases that come before a federal district judge if I am 
confirmed. 


2. At your hearing, you testified that you planned to divest yourself over time of 
stock in Corrections Corporation of America (“CCA”), your current employer. You 
also stated that you would continue to recuse yourself from cases involving CCA for 
“an extended period of time” after the divestiture is complete. 

a. Please explain more fully what you understand your ethical responsibility 
to be in connection with cases filed by CCA in your court At what point do you 
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believe it will be appropriate to begin hearing such cases, and how would you go 
about deciding that that point has arrived? 

Response: I reiterate that, though I will completely divest my remaining financial 
interest in CCA, I will recuse myself from all cases involving CCA for an “extended 
period of time” after my divestment. That recusal would also cover officers and 
employees of CCA being sued for their actions as officers and employees. 

Upon further consideration, I have concluded that there are no circumstances 
under which I would hear a CCA case prior to five years from my divestment, leaving 
open the possibility that it may be a substantially longer period of time. To me, some of 
the critical issues with respect to my recusal from CCA cases would include the 
following factors; the length of time since complete divestment from CCA; whether 
senior management of CCA is comprised of people with whom I worked; whether any 
such matter could still relate to facts and circumstances that may have been known to me 
while at CCA; and whether sufficient time has passed that the bar and public have ceased 
to perceive me as a zealous advocate for CCA. 

Facts outside of my control could have an impact on my assessment of these 
issues. Two hypothetical situations may help illuminate this thought: What if CCA were 
acquired by a private equity firm and current executive management were completely 
replaced, and the corporate headquarters relocated, but two prisons remained in the 
Middle District of Tennessee? What if a new management team at CCA divested its 
prison operations and decided to provide information technology consulting services to 
public prison systems? I am hesitant to commit to any defined period of time beyond five 
years, as these factors beyond my control could shape my analysis of the recusal issue. I 
would, of course, consult with the Administrative Office of the Courts and the then- 
current statutes and Code of Conduct for United States Judges to ensure that there would 
be no rules violation or actual or apparent partiality. This, combined with disclosure to 
the parties, should ensure a fair and impartial judicial proceeding conducted in 
accordance with due process of law. 

b. Does your promise to recuse yourself extend to cases involving CCA’s 
executives or employees but not the corporate entity? 

Response; Yes. 

There is the possibility that there could be actions involving a CCA executive or 
employee not arising out of or related to their official activities for CCA (e.g., a personal 
bankruptcy appeal by a CCA employee). In such purely personal cases, I would assess 
the facts of such a case with reference to relevant statutes and the Code of Conduct for 
United States Judges, and malce my decision accordingly. Applying these criteria, and 
given my personal relationship with current CCA executives, I would almost certainly 
recuse myself from any case involving a CCA executive in his or her personal capacity 
for the foreseeable future due to the possible appearance of partiality. After the passage 
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of time and natural turnover in executive positions at CCA, these concerns would likely 
dissipate. 


3. The Estelle Richardson case discussed at your hearing has engendered a great 
deal of controversy. You testifled at your hearing that Ms. Richardson’s rib and 
liver injuries may have been caused by the administration of CPR and you 
characterized the four corrections officers involved in the case as “innocent.” You 
also testified that possible explanations for Ms. Richardson’s injuries include “fights 
with other inmates, a fight with unknown correction officers, self-inflicted wounds, 
medication issues.” 

a. Please explain in detail your role and involvement in CCA’s handling of 
this matter, including its investigation of the initial incident, its involvement in the 
criminal investigation, and its defense of the civil action brought by Ms. 
Richardson’s family. 

The death of Estelle Richardson while incarcerated at the Metropolitan Davidson 
County Detention Facility in Nashville was a profoundly distressing event to me both 
personally and professionally. As I recalled at the hearing, the place and time I learned of 
her death are seared into my memory. The circumstances surrounding the initial report of 
her death were truly disturbing: a female inmate in solitary confinement dies of apparent 
head injuries mere hours after she had to be extracted from her cell by four corrections 
officers (a cell extraction is categorized as a “use of force” incident in corrections). Her 
death led to both federal and local criminal investigations of CCA and its employees, as 
well as civil litigation. 

As general counsel to CCA, my responsibility was to represent CCA. At all 
times, acting in consultation with executive management at CCA and its board of 
directors, I provided general supervision of CCA’s approach to the handling of the 
criminal investigations related to Ms. Richardson’s tragic death, as well as civil litigation 
brought on behalf of Ms. Richardson’s family. At my direction, CCA fully cooperated 
with all law enforcement authorities. CCA believed that these investigations would 
determine the cause of her death. CCA’s outside lawyers (under my direction and 
supervision) also investigated the possible causes of death through examination of 
records, interviews of cooperative wimesses, depositions taken during the civil case, and 
consultations with medical experts; this process involved more than two years’ work. In 
fact, CCA’s and the Richardson family’s lawyers cooperated during the discovery 
process of the civil litigation, as all parties were seeking to understand the truth about 
what happened. 

I was CCA’s representative at a mediation between the Richardson family and 
CCA on February 22, 2006. The civil case between CCA and the Richardson family did 
settle that evening shortly before midnight. Criminal charges against the four corrections 
officers who were employees of CCA were ultimately dismissed in the light of the 
medical evidence developed jointly by the Richardson family and CCA. 
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In short, while I was acting as the lead CCA lawyer on this matter, CCA 
cooperated fully with all law enforcement investigations into the death, and CCA 
cooperated with the Richardson family in the civil litigation. The Richardson family 
voluntarily dismissed its civil actions against the four corrections officers who were 
under indictment and the Richardson family and CCA settled the dispute over the exact 
causes of the death and CCA’s liability, if any, in connection with those possible causes. 


b. News reports suggest that Ms. Richardson had been isolated from other 
inmates prior to her death. What evidence is there that her injuries resulted from 
fights with other inmates? 

Response: With respect to my statement regarding “fights with other inmates,” it 
is important to remember that there were disputes concerning the timing of Ms. 
Richardson’s primary skull injury, and that there were other, older brain injuries. As 
noted in the letter fi'om Dr. McCormick to Dr. Levy, dated April 1 8, 2006 (attached to tire 
letter from James F. Sanders to the Committee dated February 26, 2008) Dr. McCormick 
believed the brain contusions resulting from the primary slcull injury could not have 
occurred within 72 hours of her death “with a more probable date of 2 to 3 times that 
interval.” The conclusion that these brain contusions occurred at least three days prior to 
deatli was shared by the Richardson family’s experts. 

Furthermore, my recollection of what I learned about the medical experts’ 
opinions is that they believed Ms. Richardson had some other, older head injuries that 
likely occuixed weeks before her death. For at least those injuries, there would be a range 
of possible third parties who could be responsible (inmates or officers) as Ms. Richardson 
was placed in solitai'y confinement on June 17, or about 18 days prior to her death. Ms. 
Richardson had a history of altercations with other inmates, which is part of the reason 
she was placed into solitary confinement. 

Of course, it also seems clear to CCA’s and the Richardson family’s experts that 
the brain injuries or injury by themselves did not cause her death (otherwise, she would 
have died closely after such an injury or injuries was sustained, not days later). My 
recollection of the expert opinions, however, is that one possible explanation for Ms. 
Richardson’s death is that the cumulative effect of the brain injuries - both the older, less 
severe injuries and the more recent, primary injury - when combined with her medical 
history of seizures, may have contributed to a significant, fatal seizure on the morning of 
July 5, 2004. It would have been more accurate for me to have testified that “previous 
fights with other inmates may have played a role in her death.” I did state that some 
contact with an unknown corrections officer could have been a possible explanation, too. 


c. What steps did CCA take to determine who among its employees may 
have been responsible for Ms. Richardson’s death? 
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Response: CCA fully cooperated with various law enforcement investigations 
into her death, and CCA believed that these investigations would determine the cause of 
her death and who, if anyone, was responsible. CCA’s outside lawyers also investigated 
the possible causes of death through examination of records, interviews of cooperative 
witnesses, depositions taken during the civil case, and consultations with medical experts; 
this process involved more than two years’ work. 

d. Are the four officers who were initially charged in the case still employed 
by CCA? Was any disciplinary action taken against them in connection with this 
case? 


Response: CCA immediately placed the fom corrections officers on 
administrative leave upon learning on July 5, 2004 that they were under suspicion for 
homicide. Although the criminal charges against them were later dismissed, they did not 
return to work for CCA. 

e. What evidence is there that Ms. Richardson’s injuries were self-inflicted? 

Response: Concerning the possibility that Ms. Richardson’s death could have 
involved a self-inflicted injury, based on what Dr. McCormick related to me (and others), 
the primary skull fracture was a deceleration injury. Dr. Levy has publicly affirmed tliis 
view, too (telling the press that Ms. Richardson’s head was likely slammed into a hard 
object, such as a wall). Put differently, the “blunt force trauma” to the head was the 
result of a head in motion striking an object, not an object in motion striking the head. 

My understanding of the medical experts’ opinions is that this raises the possibility that 
Ms. Richardson could have unintentionally struck her own head against an object or 
concrete floor (as in the case of a seizure or fall). That was at least one theory that our 
expert expressed to me, and I was attempting to offer the Committee, on behalf of my 
current client, the full range of possible explanations for her death. 

In that regard, it is instructive to look to what the Richardson family’s lawyer has told die 
Committee about the range of possible causes in his letter dated February 25, 2008: 

In a nutshell our extensive investigation and expert analysis (including a 
neurosurgery expert from Stanford University Medical School, Dr. Tse, 
and the former Chief Medical Examiner of the State of Kentucky, Dr. 

Nichols) indicated that the circumstances and causes of Ms. Richardson’s 
tragic death were complex and debated . Dr. Levy, the Tennessee medical 
examiner, attributed the death to a recent traumatic brain injury (skull 
fracture). That opinion was contested vigorously by the defense and our 
own experts attributed the death to a seizure and concluded that the skull 
fracture was not caused by the four guards who had been indicted. From 
the standpoint of the plaintiff there was still a very strong case on death 
being caused from lack of timely medical treatment and a real fact issue 
on when the skull fracture occurred. 
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(Emphasis added.) As you can see, the potential causes of death were sufficiently 
“complex and debated” that several non-homicidal explanations - many of which may 
still have posed the risk of civil liability for CCA - were presented, including a seizure 
and lack of timely medical treatment. 


f. Did CCA provide all reports and investigations of this matter carried out 
by its employees or by persons it retained to state authorities? If not, why not? 

Response: As part of CCA’s cooperation with state and federal authorities, CCA 
produced more than 33,000 pages of documents. CCA did not waive its attorney-client 
and work product privileges, and thus did not produce those documents involving 
attorney-client communications or attorney work product. 

4. The Committee has received a letter from Bruce P. Levy, M.D., the Chief 
Medical Examiner of the State of Tennessee. The letter is attached. Dr. Levy takes 
strong issue with your testimony concerning the Richardson case. Please respond in 
detail to Dr. Levy’s allegations. 

The inconsistency between my testimony and the autopsy report and ruling arises 
from the inconsistency of the autopsy with the medical evidence developed by both the 
Richardson family and CCA over a two year period, and thus requires some explanation 
of that process. 

In the course of preparing for the civil litigation, both CCA’s and the Richardson 
family’s medical experts concluded that Ms. Richardson’s death did not result from a 
brain injury within 24 hours other death, and thus could not have been caused by the four 
officers who performed the cell extraction the day before her death. 

I understand that tlie Committee has been provided a transcript of the settlement 
hearing in the federal civil case, which is now publicly available. In that hearing, the 
Richardson family’s lawyer, David Randolph Smith, disputed the medical evidence 
underlying the criminal prosecution and noted that Ms. Richardson had a seizure 
disorder. He also opined that the homicide cases would likely “fall apart,” as indeed they 
did. In a separate letter to this Committee dated February 25, 2008, Mr. Smith further 
stated that; 

[T]he circumstances and cause of Ms, Richardson’s tragic death were 
complex and debated. Dr. Levy, the Teiuiessee medical examiner, 
attributed the cause of death to a recent traumatic brain injury (skull 
fracture). That opinion was contested vigorously by the defense and our 
own experts attributed the death to a seizure and concluded that the skull 
fracture was not caused by the four guards who had been indicted . ... 

There were also issues on whether CPR may have caused the liver and rib 
injuries . 
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(Emphasis added.) 

I stated at my hearing that I had been advised that the broken ribs and liver injury 
could have been caused by the cardiopulmonary resuscitation (“CPR”) that was 
performed on Ms. Richardson when she was found non-responsive in her cell. This was 
based on my recollection of an oral report made by CCA’s medical expert, Dr. 
McCormick. In addition to Mr. Smith’s letter, which notes that this was an issue, the 
Committee also has a letter from Dr. McCormick to one of CCA’s lawyers expressing in 
writing his view that tliese injuries are “almost certainly” attributable to CPR, though he 
cannot make a definitive conclusion because the medical examiner neither performed a 
microscopic examination of the injured tissue nor retained tissue samples that could be 
used to determine the precise timing of the injuries. Dr. McCormick also opines that 
such injuries commonly occur with CPR, and cites extensive medical literature to that 
effect. 


In any event, it is unlikely that anyone will ever know definitively what caused 
the rib and liver injuries. What is known, however, is that CCA cooperated folly with all 
law enforcement investigations into the death, and that CCA cooperated folly with the 
Richardson family in the civil litigation. It is known is that the Richardson family 
voluntarily dismissed its civil actions against the four corrections officers who were 
under indictment. It is known that the Richardson family and CCA settled the dispute 
over the exact causes of the death and CCA’s liability, if any, in connection with those 
possible causes. It is known that the District Attorney General met with both CCA’s and 
the family’s medical experts. Last, it is known that the District Attorney General, who 
had access to Dr. Levy’s opinions and all of the police investigatory materials relating to 
this matter, then dismissed the charges against the four corrections officers. 

Unfortunately, the medical findings by both the family’s and CCA’s experts do 
not permit a definitive conclusion as to how Ms. Richardson died. In my testimony to the 
Committee, 1 relied in good faith on these opinions. In fact, my opinion that there is 
substantial uncertainty regarding the cause of Ms. Richardson’s death is also shared by 
the lead lawyer for foe Richardson family in his letter to the Committee. In sum, the 
inconsistency between my testimony and the autopsy is merely derivative of an 
inconsistency between the autopsy and the conclusions of foe other medical experts 
retained by CCA and the Richardson family. 


5. The Committee has also received letters from attorneys James F. Sanders and 
David Randolph Smith, both of whom were involved in the civil case arising out of 
Ms. Richardson’s death. Did you request that they write to the Committee to 
support your nomination? Please describe in detail the contacts you have had with 
these two attorneys since you were nominated for this judicial position. 

Response: I did not ask Mr. Smith to write to the Committee in support of my 
nomination. I received a copy of his letter from foe Department of Justice after it was 
transmitted to the Committee. Since my nomination I have had no contact with Mr. 
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Smith xmtil after I received a copy of his letter to the Committee, at which point I called 
to express my appreciation for the sentiments he expressed in it. 

Since my nomination, Mr. Sanders and I have had telephone discussions 
concerning an unrelated legal matter. 

After my hearing, I had two or three telephone discussions with Mr. Sanders 
concerning die inquiries regarding the death of inmate Estelle Richardson that were being 
made with respect to my nomination. I was seeking confirmation as to my recollection of 
facts from that matter, which had concluded approximately two years before. We 
discussed the situation that these inquiries put me in, as one wanting to disclose all 
available information to the Committee yet not wanting to risk the abrogation of any of 
CCA’s rights. We also discussed the fact that some of my answers provided as a 
nominee would raise issues regarding CCA’s conduct that could implicate CCA’s 
interests. In that context, Mr. Sanders expressed his view that the information apparently 
being provided to the Committee may not be complete, and he volimteered to write a 
letter to the Committee and provide any factual information that may be helpful to the 
Committee in knowing the truth about what was involved in the matter. We agreed that 
Mr. Sanders should discuss this possible course with corporate coimsel for CCA other 
than me, and that I should not be involved in deciding whether such information would 
be provided. 

I did not review his letter, and I did not know of its contents (directly or 
indirectly), and I did not provide him with any instructions as to its content or what to 
disclose. I received a copy of the letter after it was transmitted to the Committee. 

6. At the hearing, you pointed to your service on the National Prison Rape 
Elimination Commission as evidence that you are not hostile to prisoner rights. 

a. Please describe in detail your work on the Commission. 

Response: The National Prison Rape Elimination Commission is a bipartisan 
panel created by the National Prison Elimination Act of 2003, 42 U.S.C. § 15601 et seq., 
the primary sponsors of which were Senators Kennedy and Sessions. The Commission is 
charged with studying federal, state and local governmental policies and practices 
relating to sexual violence behind bars. Prisoners get sentenced to prison, not sexual 
abuse. Sexual abuse is morally and legally wrong, and I agreed to serve on the 
Commission to help solve this problem. The Majority Leader of the United States Senate 
appointed me to the Commission in December 2003. 

Upon completion of its study, the Commission will report its findings, 
conclusions, and recommendations to the Congress, the President, and the U.S. Attorney 
General. These recommendations will include draft standards for the prevention of 
prison sexual violence that it is hoped will be implemented by the U.S. Bureau of Prisons 
and become a new national standard for various types of corrections institutions across 


9 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00432 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



423 


VerDate Nov 24 2008 


the country. These standards will attempt to enhance the prevention, detection, reduction 
and punishment of prison sexual assault by inmates and by staff. 

My involvement as a Commissioner involved work in the original, organizational 
meetings to establish procedures for the Commission to follow in pursuit of its final 
report, including findings, conclusions, recommendations, and draft standards. I was 
involved in various interviews in connection with hiring senior staff for the Commission 
(some hy telephone). Following a major staff transition, the Commission held a two or 
three day management retreat to attempt to get the Commission’s progress hack on track. 

Commissioners have reviewed various proposals for studies concerning prison 
sexual violence and the means of eliminating it. We have held eight public hearings and 
one public meeting for the purpose of learning more about the scope of the problem of 
sexual violence in prison, the nature of the problem, and the means to reduce it. 

We authorized certain expert committees to address specific areas for drafting 
standards: Classification and Technology; Confidential Reporting and Data Collection; 
Investigations and Staff Sexual Misconduct; Medical and Mental Health; Training; 
Juvenile Facilities; and Immigration Detention Facilities. I have helped recruit one well- 
known corrections expert to serve on an expert committee, and the Commissioners are 
kept abreast of committee development through regular written communications and 
conference calls. 

We are currently in a stage where we are reviewing “draft” standards that have 
been prepared by staff based upon the work performed at public hearings and meetings, 
as well as the expert committees. For example, on Monday, February 25, 2008, the 
Commission conducted a meeting to review suggested draft standards; the meeting lasted 
all day and I participated via conference call. 

We anticipate that draft standards will be released for public comment in the near 

future. 


b. How many meetings or hearings has the Commission held and how many 
have you attended? 

Response: There have been eight hearings, and I have attended four. 
Unfortunately, I had schedule conflicts with the remaining four, I was provided with 
written materials for review from those hearings that I missed. There has also been one 
public meeting at Notre Dame Law School, which I attended. As discussed earlier, those 
hearings comprise only a portion of the work done by commissioners. The Commission 
also has semi-regular non-public conference calls, and we have had a number of 
executive business meetings. 

c. Have you provided the Committee with ail public statements you made in 
connection with your service membership on the Commission? If not, please do so. 
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Response: Al! public proceedings of the Commission are available at its website, 
www.nprec.us . The website also has all public statements made by the Commission, hi 
the light of the length of the hearing transcripts, I am having the Commission deliver the 
transcripts in electronic form to you. During the hearings, I did ask questions, but I did 
not understand these questions to be the sort of public statements requested by the 
Committee. 

7. There have been reports that a country club to which you belong, the Belle 
Meade Country Club in Nashville, does not give its female members the same voting 
rights as men. Is that true? If so, when did you learn of this, and have you taken 
any steps to seek equal treatment of women by the club? 

Response: Belle Meade Country Club has a membership that includes people of 
different genders, races, national origins, religions, and sexual orientation. The club has 
several different membership categories, and all members and their families, regardless 
of membership category, are permitted to use the club’s facilities. When I joined the club 
in 2001, 1 did so with the belief that it was not restrictive with respect to gender, race, 
national origin, religion or sexual orientation. 

I understand tliat the only membership category that may vote is the “Resident 
Member” category. (I am not a Resident Member, so I may not vote, either, nor can I 
propose new members. I am also not permitted to be involved in the governance of the 
club.) At present, there are no women who are in this membership category; however, I 
understand that the bylaws of the club do not restrict eligibility for the “Resident 
Member” category except by age (18 years and older) and geography (within 100 miles 
of Nashville). Thus, I do not believe there is a policy to restrict a woman from being 
proposed as a “Resident Member.” I am not aware, nor have I been made aware, that any 
woman has been proposed or has sought to be proposed as a “Resident Member.” 

Given my understanding that at least three judges bound by the Code of Conduct 
for United States Judges are currently members of Belle Meade Country Club, I had 
assumed and still assume that there are no issues with respect to Canon 2(c) of the Code 
of Conduct for United States Judges. If confirmed, I will consult immediately with the 
General Counsel’s Office at the Administrative Office of the U.S. Courts, and/or seek a 
confidential advisory opinion from the Committee on Codes of Conduct, to confirm this 
understanding regarding Canon 2(c) and the current practices and policies of Belle Meade 
Country Club. In the event my assumption is mistaken, I will set about taking the actions 
required pursuant to Canon 2(c), up to and including resignation from the club. 
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Gus Puryear 

10 Burton Hills Boulevard 
Nashville, TN 37215 


The Honorable Dianne Feinstein 
United States Senate 
33 1 Hart Senate Office Building 
Washington, DC 205 1 0 


March 5, 2008 


Dear Senator Feinstein: 

Thank you for serving as the Chair of the Judiciary Committee’s hearing on my 
nomination to serve as U.S. District Judge for the Middle District of Tennessee. I write 
to respond to your letter dated February 26, 2008, in which you asked certain follow-up 
questions, and to which you attached certain allegations presented to you by a group 
known as the Private Corrections Institute, hic. (“PCI”). I appreciate your willingness to 
let me respond to the allegations raised by PCI. I will try to respond in a narrative 
fashion to both your follow-up questions and the PCI allegations. 

1 . The Estelle Richardson Matter 

The death of Estelle Richardson on Monday, July 5, 2004 was a profoundly 
distressing event to me personally and professionally. Her two young children were left 
without a mother; I can only begin to imagine the suffering her death has caused them to 
endure. As the father of two young children, I mourn her children’s loss. As I recalled at 
the hearing, the place and time I learned of her death are seared into my memory: I had 
just arrived at a lake near" Nashville with my wife, children, and another family when my 
cell phone rang. 

The circumstances surrounding tlie initial report of her death were truly 
disturbing: a female inmate in solitary confinement dies of apparent head injuries mere 
hours after she had to be extracted from her cell by four corrections officers (a cell 
extraction is categorized as a “use of force” incident in corrections). Her death led to 
both federal and local criminal investigations of CCA and its employees, as well as civil 
litigation. 

As general counsel to CCA, my responsibility was to represent CCA. At all 
times, acting in consultation with executive management at CCA and its board of 
directors, I provided general supervision of CCA’s approach to the handling of the 
criminal investigations related to Ms. Richardson’s tragic deatli, as well as civil litigation 
brought on behalf of Ms. Richardson’s family. At my direction, CCA fully cooperated 
with all law enforcement authorities. CCA believed that these investigations would 
deteiTnine the cause of her death, and who, if anyone, was responsible for it. CCA’s 
outside lawyers (under my direction and supervision) also investigated the possible 
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causes of death through examination of records, interviews of cooperative witnesses, 
depositions taken during the civil case, and consultations with medical experts; tliis 
process involved more than two years’ work. In fact, CCA’s and the Richardson family’s 
lawyers cooperated during the discovery process of the civil litigation, as all parlies were 
seeking to understand the truth about what happened. 

I was CCA’s representative at a mediation between the Richardson family and 
CCA on February 22, 2006. The civil case between CCA and the Richardson family did 
settle shortly before midnight on that date. Criminal charges against the four corrections 
officers who were employees of CCA were ultimately dismissed in the light of the 
medical evidence developed jointly by the Richardson family and CCA. 

In short, while I acted as the lead CCA lawyer on this matter, CCA cooperated 
fully with all law enforcement investigations into the death, and CCA cooperated with the 
Richardson family in the civil litigation. The Richardson family voluntarily dismissed its 
civil actions against the four corrections officers who were under indictment; further, the 
Richardson family and CCA settled the dispute over the exact causes of the death and 
CCA’s liability, if any, in cormection with those possible causes. 

a. Investigatory Efforts 

Your first two questions concern the nature of CCA’s efforts to find out what 
happened to Ms. Richardson. First, CCA fully cooperated with law enforcement 
investigations into her death, and CCA believed that those investigations would identify 
the cause of her death. The initial reports CCA received suggested that this would not be 
a difficult case to resolve. Law enforcement began its investigation before I was even 
informed of Ms. Richardson’s death on the morning of July 5, 2004. The investigation 
did not conclude as quickly as was expected. Federal and state investigations continued 
for more than two years. Numerous CCA employees were interviewed by investigators 
and/or gave grand Jury testimony, CCA produced thousands of documents to 
investigators, and CCA cooperated fully in the hopes that justice would be served. 

In addition, CCA’s outside lawyers also investigated the possible causes of death 
for a two-year period tlirough the examination of records, interviews of cooperative 
witnesses, depositions taken during the civil case, and consultations with medical experts. 
As discussed, CCA’s and the Richardson family’s lawyers and retained experts 
cooperated fully in an attempt to detennine tire truth about what happened. 

b. Cause of Death and CPR 

Your next two questions concern inconsistencies between my testimony on Ms. 
Richardson’s cause of death, including injuries to her ribs and liver, and the autopsy 
findings. The explanation for such inconsistencies is that the autopsy findings are at odds 
with the conclusions of CCA’s and the Richardson family’s medical experts. 
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As you loiow, four corrections officers involved in a cell extraction hours before 
Ms. Richardson’s death were indicted for homicide, though they steadfastly maintained 
their innocence. In the course of preparing for the civil litigation, both CCA’s medical 
expert. Dr. William McCormick (a specialist in traumatic brain injuries who serves as 
Deputy Chief Medical Examiner of the State of Temessee), and the family’s medical 
experts (a neurosurgei^ expert from Stanford University Medical School and tire fomier 
Chief Medical Examiner of the State of Kentucky) concluded that Ms. Richardson’s 
death did not result from a brain injury witliin 24 hours of her death, and thus could not 
have been caused by the four officers who performed the cell extraction hours before her 
death. 


I understand that the Committee has received a transcript of the settlement hearing 
in the federal civil case, which is now publicly available. In that hearing, the Richardson 
family’s lawyer, David Randolph Smith, disputed the medical evidence underlying the 
criminal prosecution and noted that Ms, Richardson had a seizure disorder. He also 
opined that the homicide cases would likely “fall apart,” as indeed they did. In a sepaiate 
letter to the Judiciary Committee dated February 25, 2008, Mr. Smith further stated: 

[T]he circumstances and cause of Ms. Richardson’s tragic death were 
complex and debated. Dr. Levy, the Tennessee medical examiner, 
attributed the cause of death to a recent traumatic brain injury (skull 
fracture). That opinion was contested vigorously by the defense and om' 
own experts attributed the death to a seizure and concluded that the skull 
fracture was not caused bv the four guards who had been indicted . ... 

There were also issues on whether CPR may have caused the liver and rib 
injuries . 

(Emphasis added.) 

I stated at my hearing that I understood that the broken ribs and liver injury could 
have been caused by the cardiopulmonary resuscitation (“CPR”) that was performed on 
Ms. Richardson when she was found non-responsive in her cell. This was based on my 
recollection of an oral report made by CCA’s medical expert. Dr. McCormick. In 
addition to Mr. Smith’s letter, which notes that this was an issue, the Committee now also 
has a letter from Dr. McCormick to one of CCA’s lawyers expressing in writing his view 
that these injuries are “almost certainly” attributable to CPR, though he cannot make a 
definitive conclusion because the medical examiner neither performed a microscopic 
examination of tlie injured tissue nor retained tissue samples that could be used to 
deteimine the precise timing of the injuries. Dr. McCormick also opines that such 
injuries commonly occur with CPR, and cites extensive medieal literature to that effect. 

It is unlikely that anyone will ever know definitively what caused the rib and liver 
injuries. What is known, however, is that CCA cooperated fully with all law enforcement 
investigations into the death, and that CCA cooperated fully with the Richardson family 
in the civil litigation. It is loiown that the Richardson family voluntarily dismissed its 
civil actions against the four corrections officers who were under indictment. It is known 
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that the Richardson family and CCA settled the dispute over the exact causes of the death 
and CCA’s liability, if any, in connection with those possible causes. It is known that tlie 
District Attorney General met with both CCA’s and the family’s medical experts. Last, it 
is known that the District Attorney General, who had access to the medical examiner’s 
opinions and all of the police investigatory materials relating to this matter, then 
dismissed the charges against the four corrections officers. 

Unfortunately, the medical findings by both the family’s and CCA’s experts do 
not permit a definitive conclusion as to how Ms. Richardson died. In my testimony to the 
Committee, I relied in good faith on these opinions. My opinion that there is substantial 
uncertainty regarding the cause of Ms. Richardson’s death is also shared by the lead 
lawyer for the Richardson family in his letter to the Committee. As CCA’s lawyer, I 
regret that this uncertainty leaves a cloud over CCA; however, I know that the greater 
tragedy is that the children of Estelle Richardson will likely never know exactly why their 
mother died. 

2. Recusal Issue 

I reiterate that, though I will completely divest myself from my remaining 
financial interest in CCA, I will recuse myself from all cases involving CCA for an 
extended period of time after my divestment. That recusal would also cover officers and 
employees of CCA being sued for their actions relating to CCA. On any recusal 
decision, I will, of course, abide by the then-current statutes and Code of Conduct for 
United States Judges to ensure both that there is no actual or apparent partiality and that 
the litigants receive due process of law. 

In response to your question concerning how long this “extended period of time” 
would be, I simply cannot answer precisely today; however, in no event would that 
period be less than five years. Though I am aware that some judges have established 
defined time periods before they will hear cases involving their former law firms, some 
also recuse themselves for the duration of their careers. To me, some of the critical issues 
with respect to my recusal from CCA cases would include the following factors: the 
length of time since complete divestment from CCA; whether senior management of 
CCA is comprised of people with whom I worked; whether any such matter could still 
relate to facts and circumstances that arguably may have been known to me while at 
CCA; and whether sufficient time has passed that the bar and public have ceased to 
perceive me as a zealous advocate for CCA. 

Facts outside of my control could have an impact on my assessment of these 
issues. Two hypothetical situations may help illuminate this thought: What if CCA were 
acquired by a private equity firm and the current executive management were completely 
replaced and the corporate headquarters relocated, but two prisons remained in the 
Middle District of Tennessee, run by wardens I did not know? What if a new 
management team at CCA divested its prison operations and decided to provide 
information technology consulting services to public prison systems? I am hesitant to 
commit to recuse myself beyond a five-year minimum, as these factors beyond my 
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control could shape my analysis of the recusal issue. I want to assure you that I will be 
driven by a desire to err on the side of recusal with this issue. 

With respect to the attached PCI materials concerning the administration of 
justice issues allegedly raised by this recusal, I believe we fully discussed this matter at 
the hearing. Wliether the number of cases filed against CCA since 2000 is 165 (as one 
press source has noted) or more than 400 (as PCI contends), that number must be seen 
within the context of a judicial district in which approximately 15,000 total cases were 
filed in that same period. Many of those filings against CCA may also have been 
dismissed quickly (in answering questions for Senator Kennedy, I have determined that 
more than 100 cases apparently filed against CCA since 2000 were dismissed on the day 
they were filed, without being referred to a district judge). My recusal will not impose a 
“substantial burden” on the otlier district judges if I am confirmed. 

3. Objectivity in Prisoner Cases 

I expressed at the hearing my view that all civil rights lawsuits, including inmate 
lawsuits, deserve a fair hearing. I reiterate my support of the right of inmates to assert 
civil rights claims. If confirmed as a judge, I will strive to be fair and impatfial and to 
fulfill my sworn duty to the Constitution and laws of the United States in all cases, 
including tliose brought by inmates. 

At the hearing, I had an opportunity to provide context for the single quotation on 
which PCI relies to assert that I would not be fair to inmate lawsuits. Furthermore, PCI’s 
own presentation notes that I have authorized substantial payments to inmates who 
brought meritorious claims against CCA. I clearly know that tliere are serious, 
meritorious inmate lawsuits. 

I think it important for you to know that my exposure to corrections systems over 
the years has made me very much aware that there are, in fact, individuals in the 
corrections field who commit grievous crimes against inmates - ranging from physical 
abuse to sexual exploitation. Indeed, it is my personal belief that some individuals may 
be attracted to careers in corrections because they seek to control and exploit otliers, and, 
no matter how careful a corrections employer is in attempting to screen out such 
individuals, some may wind up being hired. I also know that some corrections officers 
become compromised by simple errors in judgment, and that those errors can have 
terrible consequences. 

I have also seen first-hand the good that can come from coirections. I remember 
encountering an imnate at a facility who tied beautiful flies for fishing. The delicacy and 
precision of his work caught my eye, even though I had never before fly-fished. We 
talked about how he became interested in that hobby; how long it took him to tie various 
flies; the names of the flies; and, ultimately, why he was in prison, when he hoped to get 
out, and what his dreams were for the future. I have likewise met former inmates who 
now work for CCA as counselors, who have movingly described their rehabilitation by 
the con ections system. Experiences like this have allowed me to see the humanity of 
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those who are, and have been, incarcerated, and have convinced me that the hope of 
rehabilitation must be carefully nurtured in environments that can be difficult. 

In private practice, I saw a jury simply refuse to credit the testimony of a former 
inmate, who was my client, in spite of the fact that the corrections officials involved were 
effectively impeached and lacked credibility themselves ~ at least in my judgment. So I 
am aware that many in our society may never be willing to believe an ex-inmate, much 
less give that person a fair shake. 

In short, I think my experiences will make me particularly sensitive to issues 
raised by inmate lawsuits. I think my exposure to the corrections arena has given me an 
awareness of the risks posed to those inmates. I regret that the discussion of a particular 
case at our hearing, as opposed to my general experiences while at CCA, made it difficult 
for me to express some of my personal convictions, and I appreciate this opportunity to 
share these thoughts with you. 

Of course, you need not rely solely on my personal assurances on this issue. 

There are other, more objective actions that I believe help demonstrate my personal 
conraiitment to the humane treatment of inmates: 

• Volunteering to serve as an appointee of the National Prison Rape 
Elimination Commission; 

• Defending the civil rights of an inmate in a lawsuit against a Tennessee 
Department of Corrections warden and other staff; 

• Instituting an aggressive, new quality assurance program while at CCA to 
promote inmate welfare and ensure higli-quality operations; 

• Settling meritorious inmate lawsuits for substantial monetary awards; and 

• hnplementing CCA’s first corporate compliance program and drafting its 
first Code of Ethics and Business Conduct, which includes standards of 
conduct to protect inmates and provides for anonymous reporting by 
employees of possible mistreatment of inmates by staff. 

Finally, long prior to this nomination, when commenting on my visits to 
corrections facilities operated by CCA, I made the following statement: 

[Tjhere is a human dimension to our business, not just for our employees, 
but also the inmates entrusted to our care. So you’re aware, every day, 
that this company has to conduct itself with absolute integrity, because the 
lives of tlie people we’re housing depend on it, the lives of the people who 
work for us depend on it, the lives of tliose outside of our facility who 
depend on us to protect them depend on it. So you’re acutely aware of that 
dimension and of the good that can come from corrections. 

Greg Land, “No More Get Out of Jail Free,” GC South October 2005 at 2 1 , 
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4. Protecting Privileged Information 

At the hearing we discussed an after-action report concerning the hostage-taking 
incident at the Bay County Jail in 2004. In reviewing the PCI materials you have 
attached with respect to the Bay County hostage report, PCI does not assert that 
withholding any such after-action report was an improper assertion of CCA’s rights. In 
fact, PCI acknowledges that I was “doing my job” as CCA’s lawyer. 

Your first follow-up question concerns whether the report was provided to Bay 
County. First, there was never a written report supplied to CCA; the outside counsel to 
CCA provided an oral report based on the notes and documents prepared in his 
investigation, and he shared his understanding of what had transpired and his mental 
impressions surrounding the defenses CCA could make in the litigation likely to result. 
So, there was not a written report to provide to Bay County. Nevertheless, and at the 
request of Bay County authorities, CCA ^ provide a written statement concerning 
remedial measures that were being undertaken at the Bay County Jail as a result of what 
had been learned about the hostage-taking episode. 

You also ask whether, if Florida authorities conducted their own investigation, 
such a report would have been protected from disclosure by the work product doctrine. 

In fact, the Bay County Sheriff s Department and the Florida Department of Law 
Enforcement conducted their own investigations. So such a report may already exist. 
Although I am not an attorney licensed to practice in Florida, I believe state agencies may 
also assert work product protections. See Fla. Stat. Ann. § 1 19.07(1), In addition, there 
may be other grounds for withholding such a document under state law. The 
investigation related to the way in which physical security systems at the facility were 
defeated by a criminal act, and thus may not be a public record. See Fla. Stat. Ami. § 

1 19.07 (6) (b) (exception for records for “active criminal intelligence information and 
active criminal investigative information”); Fla. Stat. Ann. § 109.071 (exception for 
records relating directly to tlie “physical security of a facility”). 

In response to your final question in this area, I do generally agree that factual 
information about a violent incident in a prison should be available to the public 
regardless of who operates the prison, provided such infonnation does not compromise a 
criminal investigation or the ability of the prison to operate it securely (as might be the 
case in discussing how certain physical security features were defeated). 

5. Experience 

As you note, PCI has also raised issues relating to my qualifications. The 
American Bar Association’s Standing Committee on the Federal Judiciary unanimously 
found me “Qualified” for this appointment. 

As discussed at my hearing, while engaged in the private practice of law, I have 
tried two jury cases, one in federal court as first chair and one in state court as second 
chair. (I have excluded from this calculation trials handled in General Sessions Court, as 
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such trials are bench trials regarding smaller amounts.) In addition, I have handled the 
appellate argument of a commercial litigation matter. I have been in numerous motion 
hearings, including evidentiary hearings in federal court, such as hearings in support of 
temporary restraining orders. 

I also believe that I have had other experiences that relate to my ability to serve as 
a district judge. I served as a law clerk to a distinguished federal court of appeals judge. 

I also served as counsel to a U.S. Senate committee special investigation, which was an 
intense experience very much like prepar ing for a major trial. Most significantly, for 
more than seven years I have served as the chief legal officer of a major corporation that 
today employs more than 16,000 people and cares for more than 73,000 inmates. In that 
role, I have been exposed to a broad and diverse set of substantive legal issues: federal 
tax issues; state and federal criminal investigations; state and federal employment issues; 
insurance litigation; federal civil rights matters; federal securities laws issues; multi- 
jurisdictional litigation; and federal regulatory matters, to name a few. I believe this 
experience has exposed me to more areas of the law than most traditional litigation 
practices, and this broad experience would help inform my judgment about the wide 
diversity of cases that come before a federal district judge if I am confirmed. 

I thanlc you for your letter and for your consideration of these responses. 



Gus Puryear 
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SUBMISSIONS FOR THE RECORD 


Mark D. Anselmi 

1824 Parkview - Reek Springs, WY 82901 - (307) 362-2525 - Cell (307) 389-5200 


The Honorable Patrick J. Leahy July 11, 2007 

Chairman 

Committee on the Judidaty 

-UnitectStat^^nate 

Washington, D.C. 20510 

RE: Nomination of Richard Honaker 

HBitea^itffiYOistfictxwintroistiicnrv^ ' — 

Dear Senator Leahy. 

As a lifelong DemocraL I write this letter In full support or me pending nomimtioh oTITIcliaid 
Honaker as United States District Judge for the District of Wyoming. I am not sure if you remember 
me, but I remember you wen. My father, Don Anselmi, was a longtime chairman of the Wyoming 
DemocraticParty. On one of ywg trips to Teton Council to^ you fishing only Creek. We had 
the honor of spending time with President Clinton, as well, during his trips to Wyoming. I have 
been committed to the Ideals of the Democratic F^rty all my life, and remain active In our state 
party. 


As a businessman In Rock Springs, Uhromlng - we own and operate the Best Western Outlaw Inn - 
I first met Richard Honaker In 1980 when he came here to represent a deferxlant in a highly 
publldsed criminal trial. 


It was evident during our Initial Interactions that Dick was an intelligent, wise, and articulate man 
with an erdoyabls personality. He quickly became a good friend to me and to my family. Our sons 
attended the same boarding school In Vlrg[^i^^ which allowed our families to spend time together 


accomplished young ladles. 


t have iriiserved Dick Honaker over the years in his capadty as a lawyer and as a state legislator. 

-Hlsa b l ll^to - th lnk4hlngs4hfougn«ttter.Bian-ft>Bow-ttie4atesLfads4son»o(Jiisatrongest 

attributes. He has always been quite thoughtful and, for that reason, I have soi^t his guidance on 
a numb^ of occasions. Although he has never been hesitant to state what he believes, he has 
always been willing to listen Intently to opposing views. He and I may or may not agree on various 
issoeKtiowever,~he-hasalwaysie^ectedmyposltlontisThavfrtaspected-hls: 


Mthoi^ 1 would be sad to see Dick leave our community, the qualities he will bring with him in his 
capacity as United Slates District Judge will be of enormous benefit to tA^mlng and our nation. 


Wyoming. 


Respectfully submitted, 

Mark D. Anselmi 
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* 


Richard J. Barrett, P.C. Offices 




Richard J. Barrett 

Attorn^ at Law 


Phone: (307) 635-1175 

2515 Warren Avenue, Suite 501 635.1511 

Cheyenne, WV 82001 e-mail: rich@richardbaiTetUaw.com 

Website: www.richardbarrettiaw.com 


February 7, 2007 

Richard H. Honaker 
Honaker Law Offices, LC 
214 Winston Drive 
P.O. Box 366 
Rock Springs, WY 82902 

Dear Dick: 

Brandi Wilson- White, an attorney in the Justice Department, contacted me a few 
days ago regarding the U.S. District Court judgeship. She asked me a series of very 
specific questions about you. We visited for several minutes. I provided detailed 
responses. She asked several follow-up questions. Suffice it to say that I explained why 
you would be an ideal federal judge. I emphasized your legal abilities, poise, calm and 
thoughtful disposition, intellectual prowess, compassion, reliability, diligence, and 
respect for your fellow man. I compared your potential favorably to the performance of 
my father on the appellate bench and opined that you would bring honor to the federal 
judiciary. From a litigant’s perspective, I noted that you would be timely and prompt in 
your work and sensitive to the needs of attorneys and their clients. I predicted that you 
would move your docket at a brisk and efficient pace without compromising full and fair 
access to the justice system. I opined that you have the skill, talent and intellect to be one 
of the finest trial judges in the country. I gave specific examples of how you have proved 
to be a difference maker in your professional and personal life. 

I was asked whether your pro-life efforts would make you a target of pro-choice 
activists during confirmation hearings. I observed that you are so highly respected by 
people of every political stripe, including colleagues and legislators, an attack by pro- 
choice groups would backfire. I expressed my respect for your pro-family efforts in the 
legislature, and I noted that you were widely admired by pro-choice and pro-life 
legislators on both sides of the aisle. I stated that we you would excel on the bench 
precisely because of your convictions and principles. I predicted that pro-choice forces 
would not surface to oppose your nomination. Good luck and God speed. 

Best regards. 



Richard Barrett 
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UNITED STATES DISTRICT COURT 

District OF WYOMmG 

CLARENCE A. BRIMMER 2120 CopUol Avenue - Hoom 2603 C307) 433-2160 

U.S. DISTRICT JUDGE CHEYENNE, WYOMING 82001 (307) 634-6072 

November 7, 2006 


Richard Honaker, Esq. 

P.O. Box 366 

Rock Springs, WY 82902 

Dear Dick: 

Thank you for your letter of October 30, 2006, expressing an interest in service on the 
federal trial bench. I am sure that Judge Johnson, Judge Downes, and I, would certainly 
appreciate your presence. From the resume that you enclosed, you are clearly qualified, and I 
certainly think that Senator Thomas (and Senator Enzi, if the senior senator chooses to include 
him in the decision) will want to consider your application. You shouldn’t feel inadequate in 
any way; your experience in criminal litigation is undoubtedly greater that I had at the time of 
my appointment. 

I would be glad of the opportunity to write a letter to the Senator on your behalf. But, 
other applicants have also asked me to do just that. I have not agreed to do so, however, 
because I think that the decision of the Senator as to the name that he recommends to the 
President is basically a political decision. A selection of appointees has always been regarded 
in that manner. Of course, the federal judiciary is prohibited from taking a stand in politics. 
Since such a letter would apparently be interpreted that way by the public, I have decided that 
I’d better not do that and have declined the request of others, as I must do also in your case. 

However, in view of your obvious qualifications I urge you to submit your application 
and to submit other endorsements with it. Wishing you good luck in that endeavor, I am. 

Sincerely yours, 

CLARENCE A. BRIMMER, 

U.S. District Judge 

CAB:cjt 
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UNITED STATES DISTRICT COURT 



District of Wyoming 


CLARENCE A. BRIMMER 

2120 Capito! Aveoue - Room 2603 

(307) 433-2160 

U.S. DISTRICT JUDGE 

CHEYENNE, WYOMING 82001 

(307) 634-6072 


April 3, 2007 



Richard H. Honaker, Esq. 

214 Winston Drive 

P.O. Box 366 

Rock Springs, WY 82902 

Dear Dick: 

I returned last night from nearly a month in Rochester, Minnesota, where my wife and I 
were going through the Mayo Clinic and have learned from the accumulation of papers that 
you now have been nominated by the President to fill my position on the United States District 
Court of Wyoming. Congratulations on this attainment. I plan to call you about it but want to 
put in writing formally my views that you are very well-qualified for the position and should 
and will be confirmed by the Senate. 

My staff and I will be more than happy to assist you in anyway that we can during this 
long process. 

With hearty congratulations and all good wishes for a speedy confirmation, I am. 

Sincerely yours, 



CLARENCE A. BRIMMER, 

United States District Judge 


CAB:cjt 
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Jacqueline K. Brown, Attorney 

FAMILY LAW CENTER, LLC 


Downtown Office: P.O. Box 937 

254 North Center, Suite 104 Casper, WY 82602 

ikbwvo@vahoo.com (307) 237-1300 


Park Street: 

442 South Park Street 
fax: (307) 265-6832 


February 7, 2008 


The Honorable Patrick J. Leahy 
Chairman 

U.S. Senate Committee on the Judiciary 
152 Senate Dirksen Building 
Washington, D.C 20510 


The Honorable Arlen Spector 
Ranking Member 

U.S. Senate Committee on the Judiciary 
1 52 Senate Dirksen Building 
Washington, D.C. 20510 


Dear Senators Leahy and Spector: 

I am a practicing attorney in Casper, Wyoming. 1 was very pleased to learn that the Senate will 
be proceeding with hearings on Richard Honaker’s nomination to be a Wyoming Federal Judge. 

Wyoming is a big state with a small population. Thus, it is like a small town. We do not have 
that many attorneys in the entire state, thus, we all tend to know each other. In Wyoming your 
business is made or broken by your reputation. I have been practicing here for over 8 years. 

Richard Honaker is known as a principled, intelligent and fair attorney who would make an 
excellent federal judge. I would strongly recommend that you confirm his nomination. He will 
serve the judiciary well. 

Thank you for your time and attention to this matter. 




[ Jacqueline K. Brown 
Attorney at Law 
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JOSEPH B. BUJEMEL 
Attorney At Law 
510 Sapphire Street 
P.O. 80x47 
KEMMERET^ WkOMtNG 83101 

IkEPHONE; (307) 877-9091 Facsimile: (307) 877-9092 

July 11.2007 


Honorable Patrick J. Leahy. Chainnan 
Committee on the Judiciary United States Senate 
Washington. DC 205 1 0 

By Fax To: 202-224-95 16; Original via U.S. Mail 

Re: Ai^intment of Richard H. Honaker to be United States District Judge for the District of 

Wyoming 

Dear Senator Leahy: 

I am writing to express to you my support, both individually and as president of the Wyoming 
State Bar, for the appointment of Richard H. Honaker to be United States District Judge for the 
District of Wyoming. I am a lifelong democrat and a solo practitioner in rural Wyoming who was 
honored to have been elected this bar position neariy two years ago. As you probably are aware, 
Wyoming is a small state in many ways. I oftm tell folks that Wyoming is a small town with a very 
long main street because I consider people who live in other communities throughout Wyoming to 
be my neighbor. The neighbor analogy is even more true when discussing fellow members of the 
Wyoming Bar. (t is true that in the practice of law in Wyoming if one attorney does not personally 
know another attorney that is encountered in a matter they call a friend of theirs in that area and find 
out about the opposing counsel. 

I consider Richard Honaker to be my neighbor even though he lives nearly 100 miles from 
me. As with most ofour neighbors we develop personal relationships over the years. By the fact 
that he and I are both honored to be members of the same profession we are even closer neighbors. 
Our personal relationship began when I began practicing law as a prosecutor and Richard was doing 
a lot of criminal defense work in his private practice. Richard’s successful practice evolved and 
during that evolution he has gained a reputation in the state as being a top flight trial lawyer who has 
tried cases of nearly every type. My ’’neighborly” relationship with Mr. Honaker has evolved over 
the more than twenty years I have been practicing law from one where he and 1 were on opposite 
sides of litigation to me succeeding Mr. Honaker as president of the Wyoming State Bar and at 
times, working with him or consulting with him on legal mattos. 

As is true with neighbors and attorneys, Richard and I do not always agree on every issue or 
point of law. Even though Richard is a republican and 1 am a democrat. I wholly support his 
nomination and appointment to serve on the Federal Bench. Richard is a main stream Wyoming 
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Page Two 


lawyer who has been a part of Wyoming’s Main Street of lawyers. It is my opinion he is one of the 
best and the brightest of Wyoming’s attorneys. He has diligently defended the constitutional and 
legal rights of his clients in both criminal and civil matters while upholding the integrity of our 
profession in its truest sense. I have reappointed him to serve on the Board of Professional 
Responsibility to police Wyoming’s lawyers. I have a great deal of respect for Richard Honaker and 
support his appointment to the Federal Bench as do all the members of the Wyoming State Bar I 
have visited with concerning his appointment. I am not aware of any members of the Wyoming legal 
community who have any objection to Richard’s appointment. 

It is my opinion that should you and your colleagues approve and confirm Mr. Honaker’s 
appointment as United States District Judge for the District of Wyoming he will benefit the people 
of Wyoming and any patty who appears in his courtroom. I am confident that Richard Honaker has 
the demeanor and attitude, as well as acumen and intelligence to be a fine District Court Judge. If 
I may be of any assistance to you, your staff or the judiciary committee in the proceedings concerning 
the appointment of Mr. Honaker, I would be honored. 



JBB/dah 

cc: Senator Enzi 

Senator Barcasso 
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Casper law office, llc 
123w.f’^ST.,STE. 125 
P.O. BOX 1986 
Casper, Wyoming 82602 
(307) 472-5150 
Fax: (307) 472-3390 


Stacy E. Casper 

February 8, 2008 

The Honorable Patrick J. Leahy 
Chairman 

U.S. Senate Comittee on the Judiciary 
152 Senate Dirksen Building 
Washington, D.C. 20510 


RE: R. Honaker Judicial Nomination 
The Honorable Patrick J. Leahy: 

I am writing in support of the appointment of Richard Honaker to the federal bench. Although 
politically I do not necessarily agree with his political views, he is a well-known and well- 
respected attorney among the Wyoming bar. As a member of the Wyoming Trial Attorneys 
Association, I am aware that Dick has been very involved in trial practice and has created an 
excellent reputation for being a fair, knowledgeable, hard working trial attorney who would make 
an outstanding trial judge. Thanking you for your attention to this matter, I remain 

Sincerely, 

CASPER LAW OFFICE, LLC 

Stacy E. Cas|5er 

SEC:mei 
CC: File 
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If** v"* ^ in ^ V''>n(5tv^. <?S’j cSOO'] 

Letters&Commentary 

Wednesday, Mardi 28, 200? ljEttenaiitoDanidSsdaalcanbepeadedat(307)2660549, 


Colleague knows 
nominee’s mettle 

Editon 

I would like K> conunent on 
the response by some to the 
annoumremeiit of the selection 
of Didc Honaker as the nominee 
for tXS. district judge for 
AWoming. I have noticed an 
efim to measure his suitabili^ 
forthispostsolelyonhisposi- 
tum on an aboitian bill 16 years 
agovdienheservedlntbeLes^- 
lature. This i^ipnMKfo does a 
grave notice to h^ to our 
state and to out society. How 


ness to serve in important 
elected positions because of per- 
sonal attacks on account of hon- 
est differences of opinion? 

I served in the state House in 
1991 along with Mr Honaker I 
was on tiK other side of the 
abortion issue from him. I also 
observed his wotk on scores of 
other issues in hundreds of other 
tolls. He was a dedicate intdU- 

^^oneofthemo^^o^^ul 
and decent penile I served with, 
lb measure diis man based on 
his position on a slng^ is^ i» 
matter how divisive that issue 
msw be, is unfoir and short- 
sighted. 

I was very pleased to see that 
Dick Honakk had been selected 
to this portion. I believe he has 
the pMential to be one of the 
trial judges ever to serve in 
this state. His commitment to 
foirness is secfflKi to none. I can 
truMdly say that there is no 
|ieiscm I wo^ rather have as a 
]udge on a case, no matter what 
side of any issue I was on, than 
DidcHonaker. 

EKIC M. ALDEN, Wbeirtland 
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COTTON LAW OFFICES 
C. John Cotton, Attorney at Law 
222 South Gillette Avenue 
Suite 601 

Gillette, Wyoming 82716 

Telephone (307) 082-9887 Facsimile (307) 082-9888 

cottonlaw@vcn.com 


February 7*. 2008 

Via Federal Express Tracking No. 8555 8732 1938 0200 


The Honorable Patrick J. Leahy 
Chairman 

U.S. Senate Committee Judiciary 
152 Senate Dirksen Building 
Washington, D.C. 20510 

RE: 


The Honorable Aden Specter 
Ranking Member 
U.S. Senate Committee Judiciary 
152 Senate Dirksen Building 
Washington, D.C. 20510 


Appointment of Richard H. Honaker as 

United States District Court Judge for the District of Wyoming 


Dear Sirs: 


I would also like to add my voice to the numerous Wyoming attorneys 
who urge the speedy appointment of Richard H. Honaker as the new United 
States District Judge for the District of Wyoming. Mr. Honaker has 
impeccable credentials and character, and has a temperament and demeanor 
well suited for that of a District Judge. Mr. Honaker has had extensive 
experience in both criminal and civil law and would be a tremendous asset to 
the Judicial system in this distiict. 



C. John Cotton, Esq. 


ac/sh 
cc: file 
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Frank R. Chapman 

frc(g)bslo.coin 

Associates: 

Thomas R. Smith 

Also admitted in Colorado 
and 

Tamara K. Schroeder 


CHAPMAN VALDEZ 

Attorneys and CounseioK at Law 


125 West Second St. 

Post Office Box 2710 
Casper, Wyoming 82602-2710 
307-237-1983 
Fax (307) 577-1871 
E-Mail: bslo@bsto.com 
www.chapmanvaldezxom 


Thomas A. Valdez 

Also Admitted in 
Colorado & Idaho 

Of Counsel 

R. E. Rauchfuss 
Jeffrey C. Gosman 
Tom Sedar 


February 7, 2008 
Patrick J. Leahy 

Chairman, U.S. Senate Committee 
On the Judiciary 
And 

The Honorable Arlen Specter 
Ranking Member U.S. Senate Committee 
On the Judiciary 
152 Senate Dirksen Building 
Washington, DC 20510 

Re: Richard H. Honaker 

Dear Senators Leahy and Specter: 

Tve had the privilege of knowing Dick Honaker since we began law school in Laramie, Wyoming in 
1 973. During law school, Dick and I worked together for the State Planning Office of Wyoming 
Governor Ed Herschler and co-authored a Wyoming handbook on how Wyoming communities could 
apply for and receive grants for infrastructure development. Upon our graduation from law school, 
Dick and I remained friends and colleagues. When I became the first state wide public defender for 
the State of Wyoming in 1978, Dick was my appellate counsel for the Wyoming Public Defender 
Program and he and I authored the Wyoming Public Defender’s Manual, parts of which are still in 
use by Wyoming public defenders today 30 years later. I was pleased to recommend Dick as my 
replacement as State Public Defender and he became the second State PD in 1980. He went on to 
become president of the Wyoming Trial Lawyers Association and the Wyoming State Bar 
Association. He has a wide variety of experience and practice. 

Dick is an honorable, talented and compassionate lawyer. He has the training, education, experience, 
and most importantly, the temperament to be a federal jurist. 

I have had the honor and privilege to be around Dick and his family for over 30 years now and can 
attest to his good character, good judgment and good values. We have been blessed in Wyoming 
with talented, fair and experienced Judges. Dick will fit nicely into that mold. 
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CHAPMAN VALDEZ 


U.S. Senate Committee on the Judiciary 
February 7, 2008 
Page 2 


As a trial lawyer, Dick has been very successfiil. As a member of the Wyoming Legislature, he was 
always well respected and thoughtful. As a man, a husband, a father and friend, Dick has the love 
and admiration of all of us who know him well. 

I humbly request that you give Dick fair consideration and recommend him to the whole senate for 
confirmation. 

You will be able to look back with pride at this judicial choice if you approve Dick Honaker’s 
appointment. 


With best regards, I am 



FRC/mh 
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OFFICES: 

Gillene 307-682-6269 
Cheyenne 307-772-2477 
Casper 307-261-6572 
Cody 307-527-9444 

Jackson 307-739-9507 
D.C. 202-224-3424 

website enzi, senate.gov 


'^nxtzb 

WASHINGTON, DC 20510-5004 


February 27, 2008 


MICHAEL ENZl 

WYOMING 


COMMITTEES: 
Health, Education, 
Labor and Pensions 
Ranking Member 
Banking, Housing and 
Urban Affairs 
Small Business 
Budget 


Honorable Patrick J. Leahy 
Honorable Arlen Specter 
Committee on the Judiciary 
The United States Senate 
224 Dirksen Senate Office Building 
Washington, D.C. 20510-0001 

Dear Chairman Leahy and Ranking Member Specter: 

I appreciate your decision to hold a hearing on the nomination of Richard Honaker to be 
a District Judge for the District of Wyoming. I would like to submit these letters of 
support for the nomination of Mr. Honaker for his official nominations record. I made 
this request when I testified at the February 12 hearing to introduce his nomination. The 
letters show a broad array of support from both Democrats and Republicans in our state 
and make it clear that Mr. Honaker is well respected and well qualified to serve on the 
federal bench. If you require further information, please do not hesitate to contact me. 

Thank you for your consideration of Mr. Honaker's nomination. 

Sincerely. 

Michael B. Enzi 
United States Senator 

MBEijb 
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The Fitzgerald Law Firm 

A Partnership of Profe^ional Corporations 
In The Historic Capitoi District 
2108 Warren Avenue 
Cheyenne, Wyoming 82001-3740 


James E. Fitzgeraldf (307) 634-4000 

Sharon A. FilzgeraMt (307) 635-239! (Fax) 

www.fitzgeraldlaw.com 
e-mail; lawyers@fitzgeraldlavv.com 

A.G. McClintock 
(!9n-2004) 

tAiso Admitted in Colorado 


February 8, 2008 


The Honorable Patrick J. Leahy 
Chairman 

U.S. Senate Committee on the Judiciary 
152 Senate Dirksen Building 
Washington, DC 20510 

The Honorable Arlen Specter 
Ranking Member 

U.S. Senate Committee on the Judiciary 
152 Senate Dirksen Building 
Washington, DC 205 10 

Re: Richard Honaker 


Dear Senator Leahy and Senator Specter: 

Richard Honaker would be an excellent District Judge. 1 am a Democrat and 1 
whole-heartedly support him without reservation. 1 have known him and associated with 
him throughout my thirty-two years of law practice. During that time, 1 have served as an 
assistant to Senator Gale McGee (D- Wyoming), the treasurer in the campaign of Senator 
Ed Herschler (D-Wyoming), and in other roles in Wyoming’s Democratic Party. 
Throughout my legal and political career, 1 have always found Richard Honaker to be 
fair-minded, even-handed and highly ethical. 

If 1 may provide further information, please telephone me at 307-634-4000. 


JEF/jp 


Sincerely, 

0 ^ — 

/ames E. Fitzgerald 
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Davis 6" Cannon 


RICHARD M.OAVIS, JR.* 
KIMD. OWNON 
HAYreNF. HEAPHY,JR. 
KATCH-FOX 
X)HN C McJaNl£Y»* 
NANCY D. R«W«NTHAL 
CUNTALANGER 
AUSONAOCHS* 

J. MARK STEWART 
SASHA M.X>HN5rON 


ATTORNEYS AT LAW 


422 W. 26* STREET 
P.O.BOX43 
CHEYHypiE, WYOMING 
62003 


CHARLES R. HART 
OFCOUNSa 

•ALSO MMITTED IN COU3RADO 
■•ALSO ADMITTHJ IN UTAH 


TELEPHONE 307-634-3210 
FAX307-77S-7118 


SHBUBfiNCTOgL 


40 SOUTH MAIN 

p.aeax72S 

SHSUDAN. mOMWS 82801 
TaeWNE M7-«7a-74M 
FAX 307-672-6955 


GKlFTTCCfFlCEi 

lAXEWAY PAOf%SK)NAL 
CENTER 

201 WEST LNSVIEW ACMO, 
S1RTEU8 

QUETTA WYOMING 62716 
TBS’HONE 307-6S2-1246 


July 16, 2007 

TTie Honorable Patrick J Leahy 

Chairman Fax (202) 224-95 1 6 

Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

The Honorable Arlen Specter 

Ranking Member Fax (202) 224 9102 

Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

Re: Richard Honaker 


Dear Senator Leahy and Senator Specter: 

I am writing you about the nomination of Richard Honaker as Judge for the 
United States District Court for the District of Wyoming. I have represented parties on 
the opposite side of Dick in two rather hotly contested cases. I disagree with his position 
on reproductive rights, yet I support his nomination. He has extensive experience as a 
trial attorney, a good knowledge of the law, and a respect for the rule of law. He 
appreciates the importance of running a court with efBciency and compassion, in the 
great tradition of Judge Clarence Brimmer, whom he would be replacing. I believe Dick 
Honaker has the qualities that would make him a good judge. 

Sincerely, 


Cc: Tessa L. Platt 


Kate M. Fox 
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LAW OFFICES 

Lonabaugh and Riggs, LLP 


TELEPHONE (307) 672-7444 
FAX (307) 672-2230 
E-MAJL: Lawyers ©Lonabaugh-com 

E. E. LONABAUOH 
< 1861 - 1938 ) 

A. W. LONABAUGU 
( 1896 - 1971 ) 

RETIRED: 

E. E. LONABAUGH 

JACOB L. BROOKS 
AMANDA K. RUSTAD 
•Admittek in Coloeamo 
• •AriMiTTED IN Montana 

The Honorable Patrick J. Leahy 
Chairman 

U.S. Senate Committee on the Judiciary 
152 Senate Dirksen Building 
Washington, D.C. 20510 


SUITE no, 50 EAST LOUCKS STREET 
DAN B. RIGGS DRAWER 5059 

JEFFREY J. GONDA _ 

ROBERT G. BERGER SiLEHIDAN, WyOMENG 82801 

ROBERT W, BROWN 
HAULTAIN E. CORBETT 
THOMAS J. KLEPPERIGII* 

LORI A McMUTAEN 
DAVID C. SMITH* 

MIGILAEL G. STEEL* * 


AMANDA M. WEBER 


February 6, 2008 


The Honorable Arlen Specter 
Ranking Member 

U.S. Senate Committee on the Judiciary 
1 52 Senate Dirksen Building 
Washington, D.C. 20510 


Jl£: Judicial Nomination 
Richard Honaker 

Dear Senators Leahy and Specter: 

I am writing in support of Richard Honaker being confirmed as the next Federal 
District Court Judge for the District of Wyoming. 

I have known Richard for over twenty (20) years. Quite honestly, I cannot say enough 
good about him. He is extremely bright, and a very good lawyer. More important attributes 
in my mind, however, include things like being very loyal, dedicated, and committed to his 
family, community, country, and having a genuine love and concern for people in general. 
In addition to being a successful attorney, he and his wife have raised a beautiful family. 
And, he has also found time to do his civic duty, serving in the State Legislature, and in other 
capacities in his community. 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00459 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 


PsN: CMORC 



450 


Lon-A-Baugh and Riggs, LLP 

Honorable Patrick J. Leahy 
Honorable Arlen Specter 
February 6, 2008 
Page -2- 


Richard has prepared well for this moment, yet another opportunity to serve all of the 
citizens in Wyoming. He has all of the gifts, talents, and attributes to be an exceptional, 
kind, wise, and compassionate judge. I cannot think of a better nominee to fill this important 
assignment. 


Very truly yours. 


LONABAUGH AND RIGGS, LLP 



VerDate Nov 24 2008 
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HICKEY & EVANS, llp 

1 800 CAFEY AVENUE. Suite 700 

RICHARD D. BUSH POST OFFICE BOX 467 

J OHN A. COPPEDE * CHEYENNE. WYOMING 82003-0467 

DAVID EVANS* 

ROGER C. FRANSEN TELEPHONE <307) 634-1525 TELEFAX (307) 638-7335 

PAUL J. HICKEY * 

SCOTT W. MEIER, P.C. * 

JOHN M. WALKER 

PARALEGALS 

*AI-.SO ADMITTED IN COLORADO July 13,2007 Ceciiia Gutierrez 

Linda Huckfeldt 
Tammy Ganuno 


BRANDI L. MONGER 
HOWARD V. SCOTLAND. HI 
lAND. SHAW 

HAROLD E. MEIER 
MARY A. THRONE 

Of Counsel 


The Honorable Patrick J. Leahy, Chairman 
Committee on the Judiciary 
United States Senate 
Washington D.C. 20510 

Fax 202-224-9516 


RE: Nomination of Richard H. Honaker 

United States District Court, District of Wyoming 


Dear Senator Leahy: 

I am writing in support of Richard H. Honaker to the position of District Court Judge for 
the District of Wyoming. I have known Dick Honaker for approximately 30 years. He is a 
highly regarded trial lawyer, respected member of his community, and a committed father and 
husband. I believe Dick Honaker possesses those qualities necessary to serve in this most 
important role as a federal trial judge. 

My experience with Dick Honaker is based primarily upon my dealings with him as a 
member of the Wyoming State Bar. He was an outstanding President of the Wyoming State Bar 
during his recently concluded term in 2003. In addition to this leadership role, Dick has also 
served as a President of the Wyoming Trial Lawyer’s Association, and the Wyoming Chapter of 
the American Board of Trial Advocates. Dick continues to serve the State Bar Association in his 
current assignment as Vice Chairman of the Wyoming Board of Professional Responsibility. 

Dick Honaker has earned the respect of the practicing bar of this State because of his high 
standards of competence, integrity, and professionalism. Over the course of his 30 years as an 
active trial lawyer in both Federal and State court, Dick has tried numerous cases concerning 
tort, contract, and employment law issues. 
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Our firm has had litigation with Mr. Honaker over the years involving primarily tort and 
contract claims which were handled to the high standard of quality and integrity reflective of 
Dick’s practice of the law. Throughout his practice, Dick Honaker has consistently 
demonstrated a strong work ethic, a passion for trial work and a deep appreciation for our civil 
and criminal justice system. 

In my opinion, Dick Honaker is extremely well-qualified to serve this Country as District 
Court Judge for the District of Wyoming because of his vast trial experience, intelligence, 
integrity, and sound judgment. 

In addition to his extensive experiences in the courtrooms of this State as a trial lawyer, 
Dick Honaker has also served the State with distinction as a former member of the Wyoming 
Legislamre. His experience as a legislator adds to the overall depth of his experiences and 
qualifications to serve as a member of the judiciary. 

In all of my professional dealings with Dick Honaker over these past 30 years, I have 
found him to be balanced, thoughtful, insightful, and compassionate. He will discharge the 
responsibilities of the office of Federal Judge with distinction. 

I have learned of some opposition to Dick Honaker’s appointment from some who 
believe positions he may have taken some years ago as a legislator regarding abortion should 
disqualify him from appointment. I disagree. I know Dick Honaker will apply controlling law to 
the cases pending before him. He fully understands the principle of stare decisis and his 
opinions wUl be well-based in law, logic, and common sense. 

I urge you and the members of your committee to vote in favor of his nomination and 
recommend his confirmation to the full Senate at your earliest opportunity. 

Thank you for the great service that you provide not only the State of Vermont but to our 
Country. 
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CEhJTnAL WYOMING LAW ASSOCIATES, P.C. 

Attorney & Counselor at Law 
P.O. Box 1783 • 105 South Sixth Street East 
Riverton, Wyoming 82501 
Telephone; (307) 856-4157 
Telefax; (307) 856-8501 
E-Mail: jhnhursh@aol.com 


LEGAL ASSISTANT 
Marie Wilson 


The Honorable Patrick J. Leahy 
Chairman 

The Honorable Arlen Spector 
Ranking Member 

U.S. Senate Committee on the Judiciary 
152 Senate Dirksen Building 
Washington, D.C. 20510 


JOHN R. HURSH 
February 7, 2008 


Re: United States District Court Judge for the District of Wyoming Nomination - 

Richard Honaker. 

Dear Senators Leahy and Specter: 

I am given to understand that the nomination of Richard Honaker as a United States 
District Court Judge for the District of Wyoming has been called up for hearing before 
the Senate Judiciary Committee on February 12, 2008, 

Please accept this letter as one of recommendation for Mr, Honaker to the position of 
United States District Court Judge for the District of Wyoming. I have known Richard 
Honaker for many years both personally and professionally and he would be a fine 
Federal Judge. On working with him on cases and while 1 was a member of the Judiciary 
Committee of the Wyoming House of Representatives, I found him to be extremely 
intelligent and very fair minded. He has the type of temperament that we need in a 
Federal Judge and 1 would respectfully request your favorable consideration for his 
nomination as made by our late Senator Craig Thomas. 

Thank you for your consideration. 

Yours truly, 

john R. Hursh 
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Alan B. Johnson 
U.S. Disfrict Judge 


UNITED STATES DISTRICT COURT 
DISTRICT OF WYOMING 

(307)433-2170 
Fax (307) 433-2175 
yvyoJudgeabJ@wyd.uscouns.gov 

October 26, 2006 



Mr. Richard H. Honaker 
Honacker Law Offices, LC 
P.O. Box 366 
Rock Springs, WY 82901 

Re: Expression of Interest 

Dear Dick: 

Thank you for considering me for your application expressing your interest in 
serving Wyoming as a member of the federal judiciary. You would bring so much to the 
Court with your fine intellect and broad experience. I have enjoyed my experiences here 
and in the First Judicial District very much, and I know that you would feel the same. 

I have prepared a brief letter for your use, if you wish, for inclusion in the packet 
that you send forward to the Senator, I hope that your cover letter cover some of the same 
thoughts that you have expressed in the cover letter to me. I couldn’t agree more. 

Best wishes to Shannon and to you. Your interest in the bench is and should be 
good news to the bar and to the citizens of Wyoming. I know that it is good news to me. 


Yours very truly. 






ALAN B. JOHNSON 
United States District Judge 


ABJ/abj 

Attach 


2120 Capitol Avenue, Room 2242 ♦ Cheyenne, WY 82001 
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Alan B. Johnson 

UNITED STATES DISTRICT COURT 
DISTRICT OF WYOMING 

(307)433-2170 

U.S. District Judge 


Fax (307) 433-2175 


wyoJudgeabJ@wyd.uscourts.gov 


October 26, 2006 



The Honorable Craig Thomas 
c/o Ms. Bobbi Brown, State Director 
Office of Senator Craig Thomas 
P.O. Box 22201 
Casper, WY 82602 

Re: Application of Richard Honaker 

Dear Senator Thomas: 

Richard “Dick” Honaker has informed me of his plan to submit his expression of 
interest to be considered to fill the vacancy created upon Judge Brimmer’s acceptance of 
senior status. My acquaintance extends back approximately thirty-one years to the period 
when he worked as an Assistant Attorney General. My respect for the capacity of Mr. 
Honaker to assume a leadership role grew when he was appointed by Governor Hetschler 
to serve as the State’s second ^blic Defender, supervising the training and assignments 
of 30 attorneys spread over Wyoming providing criminal defense for the indigent in the 
trial courts and Supreme Court. Dick was 3 years out of law school at the time of this 
appointment. During this period I was privileged to have been asked to perform the 
wedding ceremony for Dick and Shannon at her parent’s home, north of Cheyenne. 

After experiencing State government Mr. Honaker embarked upon a successful 
and productive law practice centered at Rock Springs. That practice has provided 
opportunities for Dick to represent Wyoming litigants at all levels of courts in the State 
and Federal court systems. Despite the demands of a busy practice he has served as 
President of the Wyoming State Bar and President of the Wyoming Trial Lawyers, each 
position requiring years of devoted effort and hard work. Dick has more recently turned 
his considerable talents to writing and teaching, areas that are both important for judicial 
office. 


With his remarkable intellect Mr. Honaker is a thoughtful and considerate listener. 
He presents a warm and attentive demeanor to all persons, without regard to their station 


2120 Capitol Avenue, Room 2242 Cheyenne, WY 82001 
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October 26, 2006 
Page 2 

in life. Professionally he exhibits a devotion to the rule of law and a commitment to its 
application to resolve the issues of the day. 

Shannon and Dick have raised an accomplished and talented family, possessing 
strong Wyoming values and virtues. 


Yours very truly. 



United States District Judge 

ABJ/abj 


2120 Capitol Avenue, Room 2242 ♦ Cheyenne, WY 82001 
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Kirv.en and Kirven, P. C. 

ATTORNin S A1 LAW 
104 FORI STREET 
BUFFALO. WYOMING 82834-0(40 


Febmary 6, 2008 


NUii.iNG ADDRESS; 

P.O. BOX MO 

TELlO’HONI'o 007-6040;.?, 
FAX: :W-MI4-;242 


Honorable Patrick J. Leahy, Chairman 
U S. Senate Committee on the Judiciary 
152 Senate Dirksen Building 
Washington, D.C. 20510 

Honorable Aden Specter, Ranking Member 
U.S. Committee on the Judiciary 
152 Senate Dirksen Building 
Washington, D.C. 20510 


RE: Nomination of Richard H. Honaker 


Gentlemen: 

I am writing with respect to the nomination of Richard H. Honaker for United 
States District Court Judge for the District of Wyoming. I have known Dick Honaker 
for more than twenty years as a colleague and fellow member of the Wyoming State 
Bar, I have also had the privilege of serving with Dick Honaker as an officer of the 
Wyoming State Bar. 

Dick Honaker epitomizes the type of individual with character, integrity, and 
superlative skills as a lawyer that Wyoming has come to expect to have on the 
federal bench. These traits and skills would serve the federal judiciary well as Dick 
Honaker is an individual meticulous in his research and communication abilities. He 
possesses fairness and integrity that is beyond reproach. 

Dick Honaker has the qualities and the skills to serve the District of Wyoming 
with distinction. I wholeheartedly endorse his nomination and ask you to consider it 
favorably. 


Sincerely, 

KIRVEN and KIRVEN, P.C. 
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Hathaway 8c Kunz, p.c. 

Hon. Stanley K. Hathaway (13Z4-S005) 

Brent R. Kunz • Rick AThompsom • Michael Roseiythal • John E. Masters 
Associates: KevinD. Bohnenbuust • MeundaS. McCorkle 


November 8, 2006 


The Honorable Craig Thomas 
United States Senator From Wyoming 
c/o Ms. Bobbi Brown 
Dick Cheney Federal Building 
1 00 East B Street, Suite 220 1 
Casper, Wyoming 82601 

Re: Recommendation of Dick Honaker to be Federal District Court Judge 

Dear Craig: 

Congratulations and best wishes to you on your reelection. By overwhelming numbers, 
the People of Wyoming have once again affirmed their faith and confidence in your 
representation of Wyoming and the United States. Your service and contributions are gratefully 
appreciated. 

In your role as Wyoming’s Senior Senator, and as you did with your previous 
recommendations that led to the appointments of the U.S. Attorney, Marshall, and 10‘^ Circuit 
Court of Appeals Judge, you will make the recommendation to the President for the appointment 
of Wyoming’s next Federal District Court Judge. Your use of tlie Wyoming Bar Advisoiy 
Committee is prudent. I know that you will get excellent advice from them. I compliment you 
on your wisdom in your previous recommendations. I also thank you for your support of the 
President’s nominations to the Supreme Court. 

As you consider the numerous candidates who may express an interest in being the next 
Federal District Court Judge, I respectfully recommend Richard H. Honaker to be your nominee 
for appointment as the successor to Judge Brimmer. Like Judge Brimmer, Dick has the 
experience and background to serve in this critically important position. Dick is exceptionally 
well qualified, and would continue the pattern of excellence of our Wyoming judges. 

For close to thirty years, I have been directly involved with Dick in the practice of law in 
Wyoming. Our experience includes the joint representation of clients, litigating against one 
another in the representation of clients, lobbying Dick when he served as a Legislator, working 
together on Wyoming State Bar issues, and supporting the Wyoming Republican Party. 
Considering his character and experience, I endorse Dick without reservation to be the next 
Federal District Court Judge. 

Like you, Dick is honest, trustworthy, and ethical in all aspects of his life. With Dick, 
what you see is what you get. He epitomizes the virtues that are so vital to protect and enhance 
our freedom and liberty. Dick is a steady, consistent, diligent, and reliable “work horse.” He 


SENDCn'SE-MULADDRESS: brekt@hkwyolaw.com 

2515 Warren Ave., Suite 500 . p.o. Bax l Z09 . Cheyenne, WY 92003-1 209 • 307.634.7723 • FAX; 307.634.0995 • www.hkwyolaw.com 
LEGAL Assistants: Diana M. Gorman • Michelled. Olson, CLA • Holly A. H Kurz 
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Senator Craig Thomas 
November 8, 2006 
Page 2 


always gets the job done. Dick is eminently blessed with common sense. He is soft spoken, but 
firm. Dick is thoughtful, but decisive. 

As you have seen firsthand in your government service, there is a trend for the Judiciary 
to usuip the constitutionally mandated Separation of Powers. Consistent with the philosophy 
you share with President Bush, Dick will interpret the law and not make it. Dick believes that 
Judges should apply the facts to the laws established by our State Legislatures and Congress. 

Dick has been very successful in his private practice of law. Despite his success as one 
of Wyoming’s best attorneys, and the productive and financially rewarding years that are ahead 
of him, Dick is willing to give up his practice to serve our country. He is not interested in the Job 
because of the prestige of being a Judge, the lifetime appointment, the compensation or the 
retirement benefits. Dick is a candidate to be appointed because he recognizes a duty to share 
knowledge, experience, and time to assure the continued viability of our great nation. 

At your convenience, I would welcome the opportunity to share with you my detailed 
experiences with Dick, and additional reasons for my recommendation of him to you. 

Thank you for the privilege of making this recommendation. My thoughts and prayers 
are with you in your extraordinary representation of Wyoming and our nation. 

Sincerely, 

Brent R. Kunz 


BRK/dniB 
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Hathaway & Kunz, p.c. 

Hon. Stanlev K. Hathaway {1 924-2005) 

Brent R, Kunz « Rick A Thompson • Michael Rosenthal • John E, Masters 
Associate: Matthew D. Kaupman • Lucas Buckley 


February 8, 2008 

The Honorable Patrick J. Leahy The Honorable Arlen Specter 

Chairman Ranking Member 

U.S. Senate Committee on the Judiciary U.S. Senate Committee on the Judiciary 

152 Senate Dirksen Building 152 Senate Dirksen Building 

Washington, D.C. 205 1 0 Washington, D.C. 205 10 

RE: Nomination of Richard H. Honaker for the position of Federal District Judge 

for the District of Wyoming 

Dear Senators Leahy and Specter: 

As a member of the Wyoming State Bar, I urged your favorable consideration of Dick Honaker to 
be confirmed as a Federal District Judge for the District of Wyoming, Dick is exceptionally well 
qualified, and would continue the pattern of excellence of our outstanding Wyoming judges. 

For close to thirty years, 1 have been directly involved with Dick in the practice of law in 
Wyoming. Our experience includes the joint representation of clients, litigating against one another in the 
representation of clients, and working together on Wyoming State Bar issues. 

Dick is honest, trustworthy, and ethical in all aspects of his life. He epitomizes the virtues that are 
so vital to protect and enhance our freedom and liberty. Dick is a steady, consistent, diligent, and reliable. 
He always gets the job done. Dick is eminently blessed with common sense. He is soft spoken, but firm. 
Dick is thoughtful, but decisive. 

I understand that some special interest groups oppose his confirmation because as a legislator and 
an attorney he advocated positions that are contrary to their political views. These fears are unwarranted. 
He strongly believes in the Constitutionally mandated Separation of Powers. Dick will interpret the law 
and not make it. Dick believes that Judges should apply the facts to the laws established by our Stale 
Legislatures and Congress. 

Dick has been very successful in his private practice of law. Despite his success as one of 
Wyoming’s best attorneys, and the productive years and financially rewarding years that are ahead of him, 
Dick is willing to give up his practice to serve our country. He is not interested in the job because of the 
prestige of being a Judge, the lifetime appointment, the compensation or the retirement benefits. Dick is a 
candidate because he recognizes a duty to share knowledge, experience, and time to assure the continued 
viability of our great nation. 


Sincerely, 



Brent R. Kunz 


Sender's E-Mail address; BRENT^KWYOLAW.COM 

2515WARRENAVE..SurTE500 • P.O. Box 1208 • Cheyenne. WY 82003-1200 • 307.634.7723 • FAX: 307.634,0985 » www.hkwyolaw.COM 
Legal Assistai^ts: Holly AJH. Kurz • Dawn D. Swauger 
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Statement of Senator Patrick Leahy 
Chairman, Senate Judiciary Committee 
On Judicial Confirmation Hearing 
February 12, 2008 

Today, the Committee holds another hearing to consider President Bush’s judicial 
nominations. I thank Senator Feinstein for agreeing to chair this hearing. It has been 
especially difficult to schedule given the important matters that have been under 
consideration before the Senate so far this year. Indeed, the hearing had to be postponed 
from this morning when a series of Senate votes were scheduled on amendments to the 
Foreign Intelligence Surveillance Act legislation. We regret the inconvenience to the 
nominees, their families, and to Senators who wished to attend. 

Today’s hearing focuses on four nominees for lifetime appointments to the Federal 
bench — James Randall Hall for the Southern District of Georgia, Richard H. Honaker for 
the District of Wyoming, Gustavus Adolphus Puryear, IV for the Middle District of 
Tennessee, and Brian Stacy Miller for the Eastern District of Arkansas. 

All of these nominees have the support of their home-state Senators. With this hearing I 
have fulfilled my commitment to Senator Enzi by including the Honaker nomination in 
today’s hearing despite the controversy that this nomination has generated. 

We are building on the progress we made last year in reviewing judicial nominations. In 
2007, the Committee reported out 40 lifetime appointments to the Federal courts and the 
Senate confirmed all 40 of them. That is more than were confirmed by the Republican- 
led Senate in 1997, 1999, and 2000 when they were considering President Clinton’s 
nominations, and more than the Republican-led Senate confirmed in any of the last three 
years with a Republican President, in either 2004, 2005 or 2006. 

At the end of the Clinton administration, the Republican-led Senate returned to the 
President without action 17 of his appellate court nominees. 1 do not intend to duplicate 
that record any more than I intend to see the Senate pocket filibuster more than 60 of 
President Bush’s judicial nominees, as Republicans did with President Clinton’s. We 
have considered nominations - even those I do not support - openly and on the record. 

In the less than three years that I have chaired this Committee during President Bush’s 
administration, the Senate has confirmed 23 circuit court nominations and 140 total 
Federal judicial nominees. During the four full years Republicans were in charge during 
the Bush administration the total number of nominees confirmed was just 158. 

The Administrative Office of the U.S. Courts currently lists 45 judicial vacancies. 
Nineteen of them - almost half - have no nominee. In addition, several of the nominees 
do not have the support of their home state Senators. Of the vacancies deemed by the 
Administrative Office to be judicial emergencies, the President has yet to send us 
nominees for eight of them, more than a third. Of the circuit court vacancies, four, nearly 
a third, are without a nominee and more than half of the current circuit court nominees do 
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not have the support of both home-state Senators, 

If this President had worked with the Senators from Michigan, Rhode Island, Maryland, 
California, New Jersey, and Virginia, we could be in position to make even more 
progress. Instead we have lost precious time to nominations like that of Duncan Getchell 
and Claude Allen of Virginia. Those nominations were both withdrawn by the President 
after months of wasted time and effort. 

We have helped cut the circuit vacancies from a high water mark of 32 in the early days 
of this administration, to as few as 13 in 2007. Contrast that with the Republican-led 
Senate’s lack of action on President Clinton’s moderate and qualified nominees that 
resulted in increasing circuit vacancies during the Clinton years from 1 7 when he was 
inaugurated to 26 at the end of his term. 

Our work is complicated by our efforts to restore the Justice Department and restock its 
offices, which were decimated by resignations in the wake of the U.S. Attorney firing 
scandal. That work on executive nominations has been and remains a top priority. 

##### 
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PENCE AND MACMILLAN LLC 


Rebecca A. Lewis 
1818 Hunters Court 
Steamboat, CO 80487 
Phone; 970-879-5177 
Fax: 307-745-8669 
E-mail: beckj;alewis@aol.com 
WWW, pcnceandmacmiUan.com 


21 July 2007 


The Honorable Patrick Leahy 
Committee on the Judiciary 
United States Senate 
Washington, DC 20510 

The Honorable Arlen Specter 
Committee on the Judiciary 
United States Senate 
Washington, DC 20510 

Re: Richard Honaker 

Appointee for Federal Judgeship in Wyoming 
Dear Members of the Committee of the Judiciary: 

I am writing to support the nomination and to encourage the approval of Richard 
Honaker as a judge in the U.S. District Court, District of Wyoming. 

I have known Mr. Honaker for over twenty years. I am an attorney in Wyoming and 
have had numerous cases in which he was the opposing counsel. He was always very well 
prepared and a formidable opponent, yet he was polite and accommodating when 
appropriate. He was timely in his work, respecting and meeting deadlines. I do not recall a 
situation where he ever asked for an extension to complete matters required by the Court. 
He worked hard for his clients, but did so within the rules and, more importantly, did so 
with respect for other counsel and parties. 

I also knew Dick as President of the Wyoming Bar Association. As President, he 
knew how to lead an organization which is not amenable to being led. He understood the 
issues of the practice of law in Wyoming, which is different from a lot of states since the 
legal community is so small and close. That knowledge is also important for a judge. 


Laramie ofllce: 

SOI Garfield Str. 
Laramie, vyy 82073-1285 
307-745-3434 


Sheridan office: 

1101 Sngarview Dr., Sie 200 
Sheridan, WY 82801 
307-674-8500 
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307-324-5422 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00473 Fmt 6601 Sfmt 6i 


S:\GPO\HEARINGS\47450.TXT SJUD1 


PsN: CMORC 



464 


The Honorable Patrick Leahy 
The Honorable Arlen Specter 
21 July 2007 
Page 2 


Dick currently is a member of the Board of Professional Responsibility, having 
been appointed by the Wyoming Supreme Court to that Board. This is the Board that 
handles ethical complaints against lawyers. I am Bar Counsel which is similar to a 
prosecutor in a criminal matter. Therefore, I have had an opportunity to see him “judge" 
the conduct of attorneys and believe he has been decisive, just, and fair. 

One of the most important characteristics Dick possesses is that he clearly has the 
appropriate judicial demeanor. 1 have never seen him lose his temper, even in very nasty 
and adversarial cases in which other attorneys were acting less than professionally. Dick 
always remains calm, but firm in his position. 

Dick’s political views are quite far from mine, including has support of anti-abortion 
laws. I disagree with that position, but that does not affect my support for him. I am rather 
on the liberal side and am a Democrat. I still support Dick. The reason is that 1 believe he 
will not let his personal feelings about a case affect his rulings or handling of the case. He 
will be fair and he will apply the law, whether he agrees with it or not. The key is whether 
he can apply the law, not whether he agrees with it. 

Based on my knowledge of Dick, both personally and professionally, I believe he 
would be an asset to the Federal judgeship in Wyoming and should be approved. 



Laramie office: 

SOI Garfield Str. 
LarEjoie, WY 82073-1285 
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Sheridan office: 
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Sheridan, WY 82801 
307-674-8500 


Rawlins office: 

SOI West Buffalo 
RawUns,WY 82301 
307-324-5422 


VerDate Nov 24 2008 


1 2:21 Apr 06, 2009 Jkt 047450 


PO 00000 


Frm 00474 Fmt 6601 


Sfmt 6601 


S:\GPO\HEARINGS\47450.TXT SJUD1 


PsN: CMORC 



465 


VerDate Nov 24 2008 



STATE OF TENNESSEE 
DEPARTMENT OF HEALTH 
OFFICE OF THE STATE MEDICAL EXAMINER 
CENTER FOR FORENSIC MEDICINE 
850 R.S. GASS 8LVD. 

NASHVILLE, TN 3721S^2840 
(615) 743-1801 (Voice) 

(615) 743-1890 (Fax) 


Brace P. Levy, M,Z), Chi f 
Medical Examiner 


Februaiy 21 , 2008 

Senator Patrick Lehay 

Chair, Senate Judiciary Conunittee 

VIA FAX; 202-228-0861 

Dear Senator Lehay: 

This is with regard to the nomination hearing of Gnstavus Puryear IV to he a federal jndge ii i 
Nashville. 

I serve as the Chief Medical Examiner for the State of Tennessee and the County Medical 
Examiner for Metropolitan Nashville/Davidson County, positions I have held for the past 
decade, I am also a board certified forensic pathologist- 1 personally perfonned the autopsy 
on Estelle Richardson, an inmate who died as a result of injuries sustained while a prisoner 
at a Correctiems (Zorporation of America (CCA) fedlity in Nashville, TN in 2004. 

I was fiankly stunned by Mr. Puryear’s testimony to the committee regarding her deafli. It is 
my understanding that he told the committee that the cause of her death could not be 
detennined. That is completely incoirea. After I completed my investigation and autopsy I 
ruled the cause of death of Estelle Richardson as "Blunt force injuries of the head,” and 
ruled the manner of her death as “Homicide.” Her autopsy report and death certificate both 
reflea these opinions, which have remained unchanged since her death in 2004. 

He further went on to testify that her rib fractoxes and liver damage could have been caused 
by CPR (cardiopulmonary resuscitation), which he caEed a common occurrence during such 
resuscitation. This is misleading at best While CPR has been reported to cause minor 
injuries in some patients, both the location and severity of Ms. Richardson’s injuries were 
not consistent with attempted resuscitation. Mr. Puiyeai’s claim makes even less sense when 
taken in context with the more serious fatal head injuries, which line up with the rib fracture: 
perfectly. There is no doubt in my mind that both the fatal head injuries and the rib 
ft-accures/liver damage were infliaed on Ms. Richardson while in custody and not 1he result 
of CPR. 
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The committee should he very concerned ahout a nominee for federal judge who is less thar 
truthful when answering questions ftom the Senate Judidaiy Committee. It appears from hj s 
testimony that Mr. Puryear was either not answering truthfully or was completely 
uninformed about the drcumstaaces surrounding Ms. Richardson’s death and hm official 
autopsy report, sriiich is hard to believe as an attorney representing CCA. 

I would ejipect that Mr. Puryeai, serving as an attorney and advocate far CCA to maic sue! , 
One-sided statements. However, as a nominee for federal judge, I would expect him to adop : 
the more neutral position we expect from our judges. That he would make such statements 
during his nomination hearing seriously calls into question his aedibility and impartiality. 

As medical examiner, I work with the court system on a regular basis . I have had the honor 
and privilege of workmg with many fine judges in local, state and federal courts for over 
fifteen years. The Senate should be very concerned about appointing a nominee who has 
difficulty in separating the advocate role of an attomey and the neutral referee role of a 
judge. I hope Mi. Puryear’s statements before the Committee earher this week were an 
isolated miqudgment and not the alarming statements they appear to be. 

I have included a copy of my autopsy and investigation reports for jrour review. I am happy 
to answer any questions you might have, and am willing to come to Washington, D.C. if it 
would be helpfiil. 

Thank you for your serious consideration! 



Courrty Medical Examiner, Metropolitan Nashville and Davidson County 
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TENNESi^^sf DEPARTMENT OP HEALTH AND ENVIR0k^.ZNT 
OFFICE OF THE MEDICAL EXAMINER 
SSO RS. Gass Blvd., Nasbviile TN 3721&-2640 
(615)743-1803 

REPORT OF INVESTIGATION BY C^NTY MEDICAL EXAMINER 


DECEDENT: EstBlIe Richardson 

RACE: Black SEXiFamale AGE: 34 Years MARITAL STATVS: 
HOME ADDRESS; 332 Cedar Drive ; Nashville , TN 


MEC 

Statm Number: O^^lfhiTSO 


{ 04-2166 


OCCUPATION: DATE OF BIRTH: 12^05/69 


TYPE OF DEATH: G Apparent Natural/Unatlended 
G Casualty 

O hlon^Cfde/Suspected Homicide 
S In Prison 


G Motor V^ide 

□ other 

Q Suddenly when in apparent health 

□ Suicide 


COMMENT: 

AGENCY INVESTIGATOR AND COMPLAINT «: City Police Dept 


DKCRIiHton of BODY; U aothed U Unclothed U Partly Clothed 
Eyes; Hair Mustache: Beard: 

W Ight; (Lbs.) Length: (In.) Body Temp: 

Rigor? Livor Colon Fixed? 


Cremation: N 


CIrcumosod? 


Marks & Wounds 



I hereby dedai^ after receivir>g notice of death deso’ibed h^irij I took cha^ of the body and mad4 inquirl^ 

regarding the cause of death in accordance with Section 35-7-101 -117 Tennessee Code Annotated andjlhat the 
inftxmatlon contained herein regarding such deaOi is true aruj correct to th^^^est of rny knowledge 
and b^ief. 

Davidson 

County of Appointment 
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ME Report Form fot MEC0^21W R^ardsort 2 



Last Seen I Injtury or 
Alive 1 lllHMs 

Dea&t 

Discover 

Medical 

Examiner 

Notified 

Vi w of Body 

I 

Police Notified 

Date 

p/04/2004 

07/06/2004 



37/05S004 


nme 

IUnknown 

06:18 AM 



39:00 AM 



_ 

Location 

City OF County 

Type of Pram 
hotel, higf 

B8S {hospital, 
way, etc.) 

injury or onset of lUnsss 

6115 Haiding Race 

Nashville 

3fl*on 


Death 

Southern Hills Medical Cwrtar 

'tashville 

HospH^ 


Viewing of body by Medical 
lExamlner 

850 R.S. Gass Blvd 

'Nashville 

D.M.E 



MEDICAL ATTENTION AND HOSPrTAL, INSITTUTtONAL CARE OR HOME HEALTH CARE 


Name of Ph^Ician or 
faistitutlon 

Address 

Diagnoses 

Da 

|ss 




- 



{35) CIRCUMSTANCES OF DEATH 


I 

Name 

Address 


jpcxind Dead By 




Last Seen ATive &y 




min ss to Intury or illness 

Urrknown 



Witness to Deaft 

On Steve Aamnson 

Southern Hills Medical Cen 

U;.TN 

^ext of Kin 

Diane Buie {Sister) 

zsteRa Buie (mother) 5174 
-andna. Ml 

82-5649; 


{36) NARRATIVE SUMMARY OF CIRCUMSTANCES SURROUNDING DEATH 

The decedent is a 34 yr. okJ b/T that was r^rtedly a prl8or>dr at CCA Detention FaDility. The decedent was r^orted! 
found unFe^>on&rve at approximately 05:15 hrs, and was transported to Southern Hills Medical Center where ^e e)^i 
Thedecer^t reportedly has rro known medical history. The decedent was transportad to the M.E.O. -for further 
Investigation. Sherrie L. Saint, Investigetor 
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TENNESSEE DEPARTMENT OF HEALTH AND ENVIRONMENT 
OFFICE OF THE STATE MEDICAL EXAMINER 
Center for Forensic Medicine 
850 R.S. Gass Blvd. 

Nashville, Tennessee 3721S'2640 

CASE: MEC04<216S 
County: DAVIDSON 

AUTOPSY REPORT 

NAME OF DECEDENT: RICHARDSON, ESTELLE RACE; B SEX: F AGE: 34 

HOME ADDRESS; 332 Cedar Drive, Nashville TN 

DATE AND TIME OF DEATH: July 5. 20!J4 at 6:18 a.m. 

DATE AND TIME OF AUTOPSY: July 5, 2004 at 9:00 a.m. 

COUNTY MEDICAL EXAMINER: Bruce P. Levy, M.D. 

ADDRESS; 850 R.S. Gass Blvd., Nashville, TN 37216-2640 

DISTRICT ATTORNEY GENERAL: Hotrorable Victor S. Johnson 

ADDRESS; Washington Square, Suite 500, 222 2nd Avenue North, 
Nashville, TN 37201-1649. 


PATHOLOGIC DIAGNOSES 


1. 

Blunt force injuries of head: 


a. 

Focal area of alopecia. 


b. 

Subgaleal hemorrhage. 


c. 

Skull fracture, linear, non-displaced. 


d. 

Epidural, subdural and subarachnoid hemorrhages. 


e. 

Cerebral contusions, mulbple, bilateral. 

2. 

Blunt force Injuries of torso: 


a. 

Multiple rib fractures, displaced. 


b. 

Subcapsular hematoma of liver. 


3. Athenssderotic cardiovascular disease: 


a. Aortic atherosclerosis, slight 

b. Coronary artery atherosclerosis, slight to moderate. 

4. Pulmonary anthracosis. 

(Continued) 
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MEC04.2166 RICHARDSON, ESTELLE 
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5. Leiomyoma uteri. 

6. Exogenous obesity. 

CAUSE OF DEATH: Blunt force Injuries of head 

MANNER OF DEATH: Homicide 

CIRCUMSTANCES OF DEATH: Assaulted by other persan(5) 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00480 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



471 


VerDate Nov 24 2008 


MEC04-2166 RICHARDSON, ESTELLE 


PAOEl 


3/0 


I hereby certify that I, Bruce P. Levy, M.D. have performed an autopsy on the body of Estelh ' 
Richardson on the fifth day of July 2004 at 9:00 am in the State of Tennessee Center for Foi ens/c 
MedicirK. The purpose of this report is to proWde a certified opinion to the County Medical 
Examiner and Disiict Attorney General. The facts and findings to support these conclushn t are 
filed with the Tennessee Department of Health. 


EXTERNAL EXAMINATION 


The partially clothed body Is that of a well-developed, obese black female, measuring 63-1/2 
inches and weighing 1 79 pounds, whose appearance is consistent with the reported age of 34 
years. The head hair is black in color and fightly curled, measuring 1 inch long. The irides are 
brown and the pupils are round. The scleiae are anicteric and the conjunctivae are slightly 
congested without petechiae. The ears, nose and mouth are unremarkable. Natural teeth ^re in 
fair repair. 


The anterior torso is symmetric virfth slight protuberance of the abdomen that contains stretci i 
marks. The breasts are symmetric and unremarkable without palpable masses. The poster or 
torso is unremarkable. The upper extremities are symmetric and unremarkable. The lower 
extremities are symmetric with slight drying of the skin distaily. External genitalia are those i if a 
mature female. 


Rigor mortis is full and symmetric. Livor mortis is purple in color, posterior in distribution, an 1 
blanching. The body is warm to touch in the torso and cool to touch in the extremities. 

CLOTHING; The body is clothed in an orange-colored shirt. 

TH ERAPEUTIC PROCEDURES: There are three EKG pads on the body. 

SCARS: There Is a 1 inch horizontally oriented linear scar immediately beneath the 

umbilicus. There is a 5 inch horizontally oriented linear scar of the pelvic region. 

TATTOOS: None. 


INJURIES: 


BLUNT FORCE INJURIES OF HEAD: There Is a 1/2 inch in diameter patch of alopeci 3 on 

the left temporal/parietai aspect of the scalp above and behind the left ear. 

There Is an area of moderate subgaleal hemorrhage involving the left temporal and left pane tal 
regions that measures 3-1/2 x 2-1/2 Inches. 


There is a linear skull fracture Involving the iefi temporal bone extending across the floor of t|te left 
middle fossa. 


Th re are three small patches of epidural hemorrhage in the right middle fossa. There is slight 
subdural hemorrhage located in the right middle fossa that measures less than 5 ml in total 
volume. There are multiple areas of subarachnoid hemorrhage involving both frontal poles, both 
temporal poles and at the bases of the frontal and temporal lobes, greatest over the right ter^poral 
lobe. 
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There are multiple cerebral contusions. There is a broad area of contusion with necrosis of t ie 
cortex at the base of the right temporal lobe. There are additional smaller areas of contusion 
involving the base of both frontal lobes. 

BLUNT FORCE IN JURIES OF TORSO: There are no visible external injuries of the ches t, 

abdomen or back. 


There are fractures of left ribs three through six laterally. The fractures of the third through fii th ribs 
ar slightly dteplaced with moderate hemorrhage into the intercostal muscles. The fracture o f the 
sixth rib is non-displaced with slight associated hemorrhage. 


There is a 2-1/4 x 2 inch subcapsular hematoma on the anterior surface of the left lobe of the 


liv r. 


The above injuries, having been described, wili not be repeated. 


HEAD; 


INTERNAL EXAMINATION 

Aside from the Injuries described above, the scalp and skull are unremarkabik 


Th 1240 gram brain is injured with an otherwise unremarkable gyral pattern. The distributiop of 
cranial nerves at the base of the brain Is norrnal. The cerebral vessels are unremarkable an| 
normally distributed. Coronal sections through the cerebral hemispheres, except for the injuifes 
described above, reveal a normal distribution of gray and white matter without focal lesions. |The 
ventricles are of normal configuration and size- Horizontal sections through the cerebellum apd 
brain stem reveal a normal distribution of gray and white matter without focal lesions. 

NECK: There are no hemonhages into the musculature or soft Ussues of the neck. The 

hyoid, larynx, and trachea are intact without obstructions. The tongue Is unremarkable withopt 
Injury. The cervical vertebrae are palpably intact. 

BODY CAVTTIES: All organs are in their normal anatomic locations. The pleural, pericarijlial, 
and peritoneal cavities have smooth and gllstenir^ surfaces. Typical quantities of translucerjt fluid 
ar present within the body cavities. 

CARDIOVASCULAR SYSTEM: The great vessels are normally distributed without 

thromboemboli. There are slight atherosclerotic deposits of the aorta. The coronary artery cjstia 
are normally placed and free of significant atherosclerotic obstruction. 

Th 250 gram heart has a smooth, glistening, intact epicardial surface. The right dominant I 
coronary arteries are nomially distributed and contain slight to moderate atherosclerotic deposits. 
Maximal occlusions of the left anterior descending, left circumflex and right coronary arteries k 
50%, 35% and 35%, respectively. The myocanlium is homogeneous red-brown in color withput 
focal lesions. The left and right ventricles are 1.4 and 0.2 cm. in thickness at the lateral walla, 
respectively, and symmefrit The endocardial surfaces and four cardiac valves are unremarMble. 
Th papillary muscles and chordae tendineae are normal. The mitral and tricuspid valves mwsure 
8.2 and 9.7 cm. in circumference, respectively. 
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RESPIRATORY SYSTEM; The right and left lungs weigh 295 and 200 grams, respectively The 
lungs are normally lobated. The pleural surfaces are glistening and intact with martced black 
anthracotic pigment deposits. The pulmonary arteries are free of thromboemboli. The brond li are 
unremarkable. The parenchyma is pink/tan in color and well aerated without focal lesions or 
consolidations. There is slight vascular congestion in dependent segments. 

DIGESTIVE SYSTEM AND LIVER: The esophagus is unremarkable with a sharp 

gastroesophageal jundion. The unremarkable stomach is empty. The duodenum, small inte itines, 
appendbc, and large intestines are unremarkable. 

The 1610 gram liver is Inlurad with an otherwise unremarkable capsule. The parenchyma Is red- 
brown in color and soft without focal lesions. The unremarkable gallbladder contains approxi nately 
40 ml. of bile. The extrahepatic bile ducts are patent and unremarkable. The pancreas is 
unremarkable. 

RETICULOENDOTHELIAL SYSTEM: The 115 gram spleen is unremarkable. There is a 

normal distribution of unremarkable lymph nodes. 

GENITOURINARY SYSTEM: The right and left kidneys weigh 120 and 130 grams, 

respectively. The subcapsular surfaces are smooth. The cortices are of normal thickness wth 
sharp coiUcomedullary Junctions. The callces, pelves, and ureters are patent and unremarkt ble. 
The unremarkable urinary bladder contains apprtadmately 40 ml. of urine. 

The vagina is unremarkable without abrasions, contusions or lacerations. The uterus, fallopi m 
tubes and ovaries are unremarkable and appropriate for age. 


ENDOCRINE SYSTEM; 

unremarkable. 


The pituitary, thyroid, parathyroid and adrenal glands are 


MUSCULOSKELETAL SYSTEM: Aside from the injuries described above, the musculosi :eletal 
system Is unremarkable. There are increased quantities of subcutaneous and intra-cavlfy ac Ipose 
tissue. 

TOXICOLOGY; The following specimens are submitted for possible toxicologic analysi s; 
blood, bile, urine and viltaous humor. A separate report will be issued. 

HISTOLOGY: The following specimens are submitted for histologic examination: Heart, bror chus, 
lungs, liver, spleen, kidney, thyroid gland, adrenal gland, scalp with alopecia and brain. A se parate 
report will be issued. 

SUMMARY OF CASE 

This 34-year-old female was a prisoner at a local detention ^cility. She was reportedly foun i 
unresponsive at 5:15 a.m. on July 5, 2004. She reportedly has a psychiatric history. She was 
transported to Southern Hills Medical Center where she expired. An autopsy was ordered. 


Autopsy revealed significant blunt force injuries of the head and torso. A urine drug screen 
performed at the medical examiner’s office was weakly positive for tricyclic antidepressants. 
Spedmens were obtained for histology and formal toxicology testing. 
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Histology confirmed th initial autopsy findings without significant additional pathology. Toxic ology 
was positive for doxepin (Sinequan) and paroxetine (Paxil). While both medications were pn isenf 
in levels above normal therapeutic concentrafions, they are less than lethal levels reported fc r 
these medications. 


In my opinion, this person died as a result of blunt force injuries to the head. The manner of 
Is homicide. 


Heath 



BPMmr 
T: 07/07/2004 
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OFFICE OF THE MEDICAL EXAMINER 
FORENSIC MEDICAL 

REPORT OF MICROSCOPIC EXAMINATION 


Naitw of Deceased: RICHARDSON. ESTELLE MEC04.2166 

Date of Report: August 1 2 , 2004 


HEART: Se<4ions of both ventricles and the conduction system are examined. 

The epicardial surfaces are unremarkable. The myocardium of both the left and right 
ventrides are unremarkable without significajrt ischemic or inflammatory changes. The 
endocardial surfaces are unremarkable. Secflons through the area of the sinoatrial and 
atrioventricular nodes fail to reveal any significant pathology. 

BRONCHUS: The mucosal surface is lined by normal appearing respiratory epithelium. 
The submucosa and submucosal glands are unremarkable without significant 
inflammation. The muscle and cartilage are unremarkable. 

LUNGS: Sections of all lobes of both lungs are examined. The overall architectur } 

of the lungs is normal. There is atelectasis of central pulmonary segments. The pleura 
surfaces are unremarkable. The pulmonary vessels are unremarkable. Bronchi have 
increased numbers of lymphoid collections, otherwise are unremarkable. Alveolar walls 
are thin and delicate. There are variable numbers of pigment containing macrophages 
within alveolar spaces without other significant inflammation. There are black 
anthracotic pigment deposits. An intrapulmonary lymph node is unremarkable. 

LIVER: The liver capsule is unremarkable. The hepatocytes contain a granular 1 5 

foamy cytoplasm without significant vacuoles or inclusions. There is no significant 
hepatocyte necrosis. Portal areas are unremarkable. There is no increased portal 
fibrosis. There is slight vascular congestion of the unremarkable hepatic sinusoids. 

SPLEEN: The splenic capsule is unremarkable. Red pulp consists of a mixture of 

red blood cells and inflammatory cells in a sinusoidal matrix. White pulp follicles are 
normal in number and distribution with variably active germinal centers. 

KIDNEY: Glomeruli and tubules are urwemarkable. There is vascular congestion. 

Arterioles adjacent to the glomeruli are not prominent. The urinary collecting system is 
lined by normal appearing transitional epithelium. 

THYROID GLAND: The overall architecture of the thyroid gland is normal. Thyroid 
follicles are lined by simple epithelium and contain variable amounts of colloid. There i: 
no neoplasia or significant inflammation. 


(Continued) 
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ADRENAL GLAND: The overall architecture of the adrenal gland Is normal. Adrenal 
cortex and medulla are present and unremarkable. Arterioles in the periadrenai adipose 
tissue contain slight medial hypertrophy. 

BRAIN: Sections of the cerebral cortex, hippocampus, cerebellum and brain sterr 

are examined. There is vascular congestion of the arachnoid membranes in the region 
of the brain stem without significant hemorrhage or inflammation. There is normal 
layering of the cerebral cortex. There is disruption of the cerebral cortex with 
hemorrhage and an acute inflammatory response. The white matter tracks are slightly 
edematous. The architecture Of the hippocampus is unremarkable. There is slight 
increased eosinophilia of the cytoplasm of ttie neurons. The architecture of the 
cerebellum is normal. Purkinje and granular cell layers are present with slight increasec 
eosinophilia of the Purkinje cells. Sections of the midbrain and medulla reveal a normal 
distribution of white matter tracks and deep nuclei without ischemic, inflammatory or 
neoplastic changes. There is slight edema. The substantia nigra is appropriately 
pigmented. The ventricular system is lined by simple epithelium and is unremarkable. 

SKIN, SCALP: The epidermal surface is intact, Thera is mononuclear cell 

inflammation surrounding dermal structures, and there is edema between the collagen 
bundles. Acute hemorrhage is present within the deeper layers of the dermis. 



BPL/lmr 
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AEGTS-y 

ScSSsCORPOTAnm 

345 ma AT'eiiue Nashville, 114 37210 
Ri: (615)25S'Z400 Fas (615)253-3030 Wd>: www.ti^pLskLbs.cam 


OiEDt: 225 - Foiensic Medical 

Report Tck Dr. Bruce Levy . 

Forensic Medical 
850 RS Gass Blvd 
NasbviHe, TN 37216 


Reason: Post-mortem 

Specimen Type: Femoral Blood 


CaseU): 04-2166 

Laboratcs 7 IP: 4318463 
CoUected: 07/05/04 00:00 

Recdved: 07/07/04 09:56 

Competed: 07/26/04 16:52 

Reported: 07/26/04 17:05 


TestCs) Chrdered: 40250 - Etiiaaol/Volffliles 

40599FM6 - Profile-ME Ccm^rehettsive Blood 
01783 - Psjroxeime (Paxil) 

70591 - Confinnaiioa Tricydics 


RgmU 


Quantitation 


Rexnrtixig 


Alcohol - Volatiles 

NEGATIVE 


Amphetamines 

NONE DETECTED 


Stimulanta 

NONE DETECTED 


Paroxetine 

POSITIVE 


Paroxetine 

POSITIVE 

1100 ng/mL 

Barbiturates 

NCflIE DETECTED 


Sedatlves/HypnocicB 

NONE DETECTED 


Methadone 

NONE DBTBCTBD 


B nzodiazepines 

NONE DETECTED 


Cacnahinoids (Neurijuana) 

HONE DETECTED 


Cocaln Metabolite 

NONE DETECTED 


Opiates 

DSTECTEO 


Synthetic Natcotics 

NONE DETBCTED 


Phenothiazinee 

NONE DETECTED 


Salicylate 

HOKE DETECTED 


Salicylate 

NOME DETECTED 


Tricyclic Antidepressants 

POSITIVE 


Amitriptyline 

NONE DBTBCTBD 


Nortriptyline 

NONE DETECTED 


Clomipramine 

NONE DETECTED 


Deemechylclomipramine 

NONE DETECTED 



0.01 % 
5 ) ng/niL 
S ) ng/iiiL 

L ng/cnL 
5 ) ng/mL 
5 J ng/mL 
5 5 ng/mL 
2 j ng/mL 
I ng/mL 
1 3 ng/ml» 
5 3 ng/mL 
5 3 ng/mL 
L ng/mL 

s mg/L 

5) ng/rciL 
5 3 ng/xoL 
53 ng/mL 
Sjo ng/mL 


I certify thac the specimen identified by this accession number has been 
bandied and analysed in accordance with all explicable reguirementa. 
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AEGTS\ 

s^SSScorpotSon 

345 BUI Avenue NashviUe, TN 37210 
Fh; (5l5)255>240a Fax: (615)255-3030 Wdi: vr(vw.ae^siabs.com 


Client: 
RqKirt To: 


225 • Forensic Medical 
Dr. Bruce Levy 
Forensic Medical 
850 RS Gaas Blvd 
NashviUe, TN 37216 


Reason: Post-mortem 

Specimen Types Fraaoral Blood 


Case ID: 04-2166 

Laboraiory ID: 4318463 
CoDerted; 07/05/0400:00 

Recdved: 07/07/04 09:56 

Completed: 07/26/04 1 6:52 

Rept^: 07/26/04 17:05 


Test(s) Ordered: 40250 - EtbanolA'olaiiles 

40599FM6 - Profile-ME Coo^r^eaisivc Blood 
01783 - Paroxetine (Paxil) 

70591 - CoBfinoation Tricydics 


Quantitation 


Retxxrltng 

IbmhoM 


Doxepin 

Dasaeklvldoxeplxi 
Xtnipramine 
Deniprsmine 
Pxotrlptyl ine 
Trimiprattiinc 
Atypical Antidepressants 
AntipsychoticB 
Miscallaneeus 


POSITIVE 
POSITIVE 
NONE DETECTED 
HONE DETECTED 
NONE DETECTED 
NONE DETECTED 
NONE DETECTED 
NONE DETECTED 
NONE DETECTED 


B73 ng/roJ* 
1020 ng/mL 


5 3 ag/mL 
5 3 ng/ciL 
S > ng/mL 
5 3 ng/roL 
S 3 ng/mL 
5 3 ng/mL 
1 3 ng/mL 
13 ng/mL 
O.bs ng/mL 


I cerclfy that the specimen identified by this accession nuTOber has been 
handled and an^iyed in accordance with all applicable requirements. 

C reified bys ( 
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AEGIS' 


SCIENCES CORPORATION 
345 Bin AT«sme Na^ville, IN 37210 
Hu (615)255-2400 Fax: (615)255*3030 Wd»: www.i 



Testing not requested or indicated. 

I c rtify that the specimen identified by this accession niimber has been 
handled and analyzed In accordance with all applicable requirements. 
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aegis: 


SCONCES CORPORATION 
345 HU] ATemie NosbrUI^ IN 37210 
Ri; {615)255-2400 Fax: (^15)255<^30 Web: www.aeey^.c(Mii 


Client; 
Report To: 


225 - Poteosic Medical 
Dr. BiuceLevy 
Forensic Medi^ 

850 RS GassBlvd 
NashviUe.TN 37216 


Reason: Po$t-ixortem 

Spedmen TTpe: Bile 


CbrID; 04-2166 

Laboratory ED: 4318465 
CoUficted: 07/05/04 00:00 

Reedved: 07/07/04 09:56 

CoiB^letBd: 07/07/04 13:57 

Reported: 07/26/04 17:05 


Te^(s) Ord«ed: 


49999 - Saicajle Received 


Drag Pass 


Quantitadon 


Rejwrting 

'Ih-esbdd 


Testing not requested or indicated. 


I certify that the specimen identified by this accession number has been 
handled and analyzed in^ccrdance with all aj^licable requirements. 


Certified 



END OF RETORT 


Page 1 of l 
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AEGIS-y 

^^ScescSporSiw 

345 Hill ATOone Nashyille, TT4 37210 
Fh: (615)255-2400 Fax; (615)255-3030 WA: www.aegislab5.coin 


CUmt: 225 - Poreosic Medical 

R^oct .To: Dr. Brace Levy 

Fomuic Medical 
850 RS Gass Bird 
Nashville, TN 37216 

Reasi^: Post-mortem 

Spedmen T>pe; Vioreous 


CaseU): 04-2166 

Laboratory ID: 4318466 


CoUected: 07/05/04 00:00 
Received: 07/07/04 09:56 
Completed; 07/07/04 13:58 
Reported: 07/26/04 17:05 


Test(8) Ordered: 


49999 - San^le Received 


Dni 2 Class 


Result 


Quantitation 


Tmeshold 


Teating not req;ue6ted or indicated. 

I certify that the specimen identified by this accession number has been 
handled and analyzed in accordance with all ^^licable requirementB . 
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PACER FEDERAL DOCKET SEARCH RESULTS 


Cases involving CCA, CCA wardens/former wardens. Prison Realty Trust (a CCA 
spin-off), Transcor (a CCA subsidiary), CCA CEO John Ferguson or former CCA 
CEO Doctor Grants, from 1-1-2000 to 2-12-2008, Middle District of Tennessee. 

Search ran: Mon Feb 18 13:34:39 2008 


Name 

Filed NOS Closed 

CORRECTIONS CORPORATION OF AMERICA 
01/03/2002 550 08/02/2002 

Goins V. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA 
01/08/2002 550 10/28/2002 

Talal V. Corrections Corp, et al 

CORRECTIONS CORPORATION OF TU^ERICA 
01/15/2004 999 01/15/2004 

Bloc)t V. Prison Realty Trust, et al 

CORRECTIONS CORPORATION OF AMERICA 
01/02/2003 550 01/02/2003 

Walden v. Corrections Corp 

CORRECTIONS CORPORATION OF AMERICA 
01/05/2006 550 12/08/2006 

Baxter v, Gardner et al 

CORRECTIONS CORPORATION OF AMERICA 
06/07/2004 550 09/01/2005 

Clark V. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA 
02/10/2000 550 07/26/2000 

Hendley v. Myers, et al 

CORRECTIONS CORPORATION OF AMERICA 
01/31/2001 550 02/06/2001 

Henderson v. Corrections Corp 

CORRECTIONS CORPORATION OF AMERICA 
02/10/2000 550 03/14/2001 

Strode v. Campbell, et al 

CORRECTIONS CORPORATION OF AMERICA 
03/01/2002 550 03/01/2002 

Mitchell V. Corr Corp of America, et al 

CORRECTIONS CORPORATION OF AMERICA 
03/01/2002 550 05/30/2002 

Brewer v. Myers, et al 


Court Case No. 

tnmdce 1 : 2002cv00001 

tnmdce 1 : 2002cv00004 

tnmdce 3 : 2004mc00006 

tnmdce 3 : 2003cv00007 

tnmdce 3 : 2006cv00010 

tnmdce l:2003cv00011 

tnmdce 1 : 2000cv00013 

tnmdce 1 : 2001c v00013 

tnmdce 1 : 2000cv00014 

tnmdce 1 ; 2002cv00017 

tnmdce 1 : 2002cv00019 
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CORRECTIONS CORPORATION OF AMERICA tnmdce 1 : 2002cv00020 

03/06/2002 550 01/31/2003 

Jackson v. Davis, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 1 : 2002cv00021 

03/07/2002 550 06/19/2002 

Kennedy v. Myers, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2008mc0002 1 

01/23/2008 01/25/2008 

Harper v. Corrections Corporation of America et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 1 : 2007cv00022 

04/05/2007 550 

McGill V. Stephan et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 1 : 2003cv00024 

02/28/2003 550 02/28/2003 

Siboloski v. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 ; 2005inc00025 

03/01/2005 999 03/01/2005 

Ashford V. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3: 2004cv00028 

01/14/2004 550 01/14/2004 

Battle V. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 1 : 2006cv00028 

04/20/2006 550 08/10/2006 

Sharkey v. Tennessee Department of Corrections et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 1 : 2002cv00029 

04/09/2002 550 04/09/2002 

Hollingsworth v. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2000mc00032 

03/30/2000 999 03/30/2000 

Smith V. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 1 : 2007cv00036 

05/15/2007 440 

Baksi V. Lindamood et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 1 : 2007cv00039 

05/25/2007 550 

McGough V. Corrections Corporation of America et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 1 : 2001cv0004 0 

04/23/2001 550 10/22/2001 

Chadwick v. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 1 : 2003cv00040 

04/04/2003 550 04/04/2003 

Wilkerson v. Coble, et al 
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CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2006cv00041 

01/19/2006 550 01/19/2006 

Bostic V. Corrections Corporation of America et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2008cv00045 

01/17/2008 550 01/17/2008 

Smith V. State of Tennessee et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 1 : 2000cv0004 6 

04/17/2000 555 06/11/2001 

Joyner v. Myers, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2004mc0004 6 

06/24/2004 999 06/24/2004 

Green v. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 1 ; 2001cv00047 

01/25/2002 550 09/30/2002 

Moses V, O'Toole, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 1 ; 2005cv00050 

07/20/2005 550 10/17/2005 

Kemp V. Corrections Corporation of America et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 1 : 2005cv00052 

09/07/2007 550 

Braden v. Corrections Corporation of America et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 1 : 2003cv00053 

04/30/2003 550 04/30/2003 

Hollingsworth v. CCA, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2000cy00055 

01/19/2000 550 05/26/2000 

Fite V. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 1 : 2002cv00055 

05/21/2002 550 05/31/2002 

Ballinger v. Coble, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 1 : 2003cv00059 

05/13/2003 550 05/13/2003 

Gilmore v. CCA, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2007cv00062 

01/17/2007 550 01/17/2007 

Poe V. Corrections Corporation of America et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 1 : 2003cv00070 

06/09/2003 550 06/09/2003 

Polidoro V. Hilcrease, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 1 : 2004cv00070 

08/06/2004 550 08/06/2004 

Caldwell v. Corrections Corp, et al 
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CORRECTIONS CORPORATION OF AMERICA tnmdce 

07/08/2002 440 03/17/2005 

Schnaible v. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 

09/11/2002 999 09/11/2002 

Collins V. Corrections Corp 

CORRECTIONS CORPORATION OF AMERICA tnmdce 

07/03/2001 550 07/09/2001 

Thomas v. Coble, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 

06/10/2003 550 02/02/2004 

Gilmore v. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 

07/09/2007 07/09/2007 


Grandinetti v. Corrections Corporation of America et al 


CORRECTIONS CORPORATION OF AMERICA 
07/29/2003 999 07/29/2003 

Meyer v. CCA, et al 

CORRECTIONS CORPORATION OF AMERICA 
07/30/2001 550 06/10/2002 

Thomas v. Coble, et al 

CORRECTIONS CORPORATION OF AMERICA 
08/31/2004 440 02/07/2005 

Lindsay, et al v. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA 
08/13/2003 550 08/13/2003 

Clark V. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA 
06/28/2000 550 06/28/2000 

Scales V. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA 
07/15/2004 550 07/15/2004 

Brown V. Corrections TN Dept, et al 

CORRECTIONS CORPORATION OF AMERICA 
07/29/2004 440 04/20/2006 

Vilella, et al v. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA 
07/27/2001 550 07/27/2001 

Gurley v. TN Dept of Corr, et al 

CORRECTIONS CORPORATION OF AMERICA 
07/25/2003 440 10/28/2003 

Stanton v. Corrections Corp, et al 


tnmdce 


tnmdce 


tnmdce 


tnmdce 


tnmdce 


tnmdce 


tnmdce 


tnmdce 


tnmdce 


4 


l:2002cu00071 


3:2002mc00071 


l:2001cv00072 


l;2003cu00072 


3:2007mc00073 


3:2003mc00076 


l:2001cv00078 


l;2004cv00078 


l:2003cv00087 


3:2000cv00614 


3:2004cv00625 


3:2004cv00661 


3:2001cv00667 


3:2003cv00671 
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CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 200'3cv00696 

08/09/2004 550 • 08/09/2004 

Johnson, et al v. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2000cv00731 

08/02/2000 550 05/31/2001 

Bucklin v. Transcor Inc., et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2000cv00770 

08/14/2000 442 10/05/2000 

Porter v. Hardeman Co Corr Fac, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2004cv00801 

09/03/2004 440 09/15/2005 

Gatewood v. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2003cv00140 

02/14/2003 550 02/14/2003 

Jones V. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 ; 2008cv0014 0 

02/11/2008 550 02/11/2008 

Harper v. Corrections Corporation of America et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 1 : 2002cv00141 

12/20/2002 550 04/12/2004 

Sexton V. Myers, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2001cv0014 3 

02/07/2001 550 02/12/2001 

Reed v. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2004cv0014 6 

02/23/2004 550 10/05/2004 

Battle V. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 1 : 2000cv0014 9 

12/06/2000 550 12/06/2000 

Boyd V. Rose, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2000cv00159 

02/18/2000 550 08/04/2000 

Battle V. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2007rac00172 

11/01/2007 11/06/2007 

Smith V. State of Tennessee et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3:2003cv00178 

02/27/2003 440 02/25/2004 

Noel V. CCA, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2003cv00213 

03/10/2003 550 03/10/2003 

Escue V. CCA, et al 
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CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2003cv002 69 

03/27/2003 550 07/17/2003 

Gatewood v. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2000cv0027 6 

03/28/2000 550 03/29/2000 

Funderburk, et al v. Wilkinson, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3:2005cv00301 

04/13/2005 550 04/13/2005 

Pride v. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2005cv00302 

04/13/2005 550 04/13/2005 

Ashford V. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 ; 2002cv00311 

03/28/2002 550 03/28/2002 

Williams v. Smith, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3; 2005cv00319 

04/19/2005 550 10/24/2006 

Dale V. CCA, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3: 2000cv00384 

04/24/2000 550 05/02/2001 

Vaughan v. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2000cv003 91 

04/24/2000 550 04/24/2000 

Fite V. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2000cv00399 

04/26/2000 550 02/20/2001 

Smith V. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3: 2006cv00399 

04/20/2006 550 04/20/2006 

Buford V. Corrections Corporation of America et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 ; 2003cv004 09 

05/08/2003 190 01/24/2005 

CCA V. Corrections 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2001cv00420 

05/09/2001 550 05/09/2001 

Smith, et al v. Sundquist, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2003cv0042 6 

05/14/2003 550 05/14/2003 

Strange v. State of Tennessee, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2003cv00427 

05/14/2003 550 11/10/2003 

Beauchamp v. CCA, et al 
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CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2000cv004 62 

05/12/2000 550 05/15/2000 

Summers v. Metro Development, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2000cv00-) 63 

05/12/2000 550 05/15/2000 

Salisbury v. Cooper, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2002cv00-) 66 

05/10/2002 442 04/03/2003 

Carver v. Corr Corp of America 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 ; 2003cv004 67 

05/22/2003 550 05/22/2003 

Childress v. CCA, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2003cv00511 

06/05/2003 550 10/16/2003 

Parrish v. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3: 2003cv00512 

06/06/2003 440 11/26/2003 

Shearon v. Metropolitan Govern, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 ; 2005cv00524 

07/06/2005 440 11/01/2005 

Peterman v. Corrections Corporation of America 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3; 2003cv00537 

06/12/2003 550 11/09/2004 

Pope V. Gardner, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 ; 2003cv00558 

06/20/2003 550 06/20/2003 

Brown V. CCA, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2006cv00559 

05/30/2006 550 05/30/2006 

Markum v. Corrections Corporation of America et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2004cv00578 

06/28/2004 550 06/28/2004 

Griffin V. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 : 2005cv00582 

07/26/2005 550 07/26/2005 

Austin V. Corrections Corporation of America et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 1 : 2001cv00088 

09/04/2001 550 09/07/2001 

Postell V. Corrections Corp 

CORRECTIONS CORPORATION OF AMERICA tnmdce 1 : 2000cv00089 

07/20/2000 440 11/08/2002 

Taylor v. Corrections Corp, et al 
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VerDate Nov 24 2008 


CORRECTIONS CORPORATION OF AMERICA 
07/21/2000 440 07/21/2000 

USA, et al v. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA 
07/21/2000 440 06/07/2002 

Smith V. Corrections Corp 

CORRECTIONS CORPORATION OF AMERICA 
09/03/2002 550 07/25/2003 

Barnes v. McClain, et al 

CORRECTIONS CORPORATION OF AMERICA 
09/10/2002 550 09/10/2002 

Smith V, CCA 

CORRECTIONS CORPORATION OF AMERICA 
09/10/2003 550 09/10/2003 

Clark V. CCA, et al 

CORRECTIONS CORPORATION OF AMERICA 
09/12/2003 550 09/12/2003 

Smith V. CCA, et al 

CORRECTIONS CORPORATION OF AMERICA 
11/20/2003 999 11/25/2003 

Griffin v. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA 
01/31/2002 550 01/14/2003 

Young, et al v. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA 
10/22/2003 550 10/22/2003 

Mathews v. Myers, et al 

CORRECTIONS CORPORATION OF AMERICA 
11/26/2003 550 11/26/2003 

Nicholson v. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA 
10/25/2000 550 01/16/2002 

Thomas v. Rochell, et al 

CORRECTIONS CORPORATION OF AMERICA 
12/19/2001 550 10/30/2002 

Bondurant v. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA 
02/11/2000 550 ,02/05/2002 

Jones V. Corrections Corp, et al 


CORRECTIONS CORPORATION OF AMERICA 
02/18/2005 360 07/12/2005 

Baxter v. CCA, et al 


tnmdce 1 : 2000cv00090 


tnindce 1 : 2000cv00091 


tnmdce 1 :2002cv00093 


tnmdce 1 : 2002cv00094 


tnmdce 1 : 2003cv00098 


tnmdce 1 ; 2003cv00101 


tnmdce 3 : 2003mc00104 


tnmdce 3: 2002cv00109 


tnmdce 1 : 2003cv00114 


tnmdce 1 : 2003cv00127 


tnmdce 1 : 2000cv00132 


tnmdce 1 : 2001cv00134 


tnmdce 3 : 2000cv00136 


tnmdce 3:2005cv00137 
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CORRECTIONS CORPORATION OF AMERICA 
08/21/2002 550 08/21/2002 

Pope V. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA 
09/03/2003 550 09/03/2003 

Beauchamp v. CCA, et al 

CORRECTIONS CORPORATION OF AMERICA 
09/03/2003 550 09/03/2003 

Neely v. Gardner, et al 

CORRECTIONS CORPORATION OF AMERICA 
09/04/2003 550 09/04/2003 

Wilson V. CCA, et al 

CORRECTIONS CORPORATION OF AMERICA 
09/13/2004 550 09/13/2004 

Hill V. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA 
09/08/2003 550 09/08/2003 

Meyer v. CCA, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 

08/30/2006 550 08/30/2006 

Moore v. Corrections Corporation of America et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 

09/06/2000 550 05/04/2005 

Keel V. Garcia, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 

09/26/2000 440 04/18/2002 

Robinson v. Corrections Corp 

CORRECTIONS CORPORATION OF AMERICA tnmdce 

10/02/2002 550 10/02/2002 

Wilson V. Gardner, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 

10/21/2004 550 10/21/2004 

Charlton v. TDOC, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 

12/03/2002 550 12/03/2002 

James v. Peterson, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 

12/18/2003 550 12/18/2003 

Newsom v. Corrections Corp, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 

12/19/2000 550 03/22/2004 

Pearison v. Campbell, et al 


tnmdce 


tnmdce 


tnmdce 


tnmdce 


tnmdce 


tnmdce 
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3;2002cv00810 


3:2003cv00815 


3;2003cv00817 


3:2003cv00818 


3;2004cv00823 


3:2003cv00834 


3:2006cv00839 


3:2000cv00841 


3:2000cv00913 


3;2002cv00956 


3:2004cv00959 


3:2002cv01167 


3:2003cv01217 


3:2000cv01245 
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CORRECTIONS CORPORATION OF AMERICA tnmdce 3 

08/27/2001 555 02/28/2003 

Block V. Prison Realty Trust, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 

08/31/2001 4-10 09/10/2004 

Key V. Sundquist, et al 

CORRECTIONS CORPORATION OF AMERICA tnmdce 3 

09/10/2001 110 06/06/2002 

Transcor America LLC, et al v. Northland Insurance, et al 


CORRECTIONS CORPORATION OF AMERICA 
10/12/2001 550 10/12/2001 

Thacker v, Corr Corp of America, et al 

CORRECTIONS CORPORATION OF AMERICA, INC. 
08/30/2004 550 08/30/2004 

Miller v. Myers, et al 

CORRECTIONS CORPORATION OF AMERICA, INC. 

03/19/2001 550 11/20/2002 

Wine, et al v. Prison Realty Trust, et al 

CORRECTIONS CORPORATION OF AMERICA, INC. 
09/08/2004 362 09/07/2005 

Pettibone v. CCA, Inc., et al 

CORRECTIONS CORPORATION OF AMERICA, INC. 
10/04/2004 440 10/04/2004 

Green v. Thompson, et al 

CORRECTIONS CORPORATION OF AMERICA, INC. 
12/16/2004 440 02/22/2006 

Mosely v. CCA, Inc., et al 


tnmdce 3 


tnmdce 1 


tnmdce 3 


tnmdce 3 


tnmdce 3 


tnmdce 3 


CORRECTIONS CORPORATION OF AMERICA, INCORPORATE tnmdce 3 
04/24/2006 550 

Mosley v. Corrections Corporation of America, Incorporated 


CORRECTION CORPORATION OF AMERICA tnmdce 3 

09/04/2007 09/04/2007 

Simpkins V. Correction Corporation Of America 

CORRECTION CORPORATION OF America tnmdce 3 

09/24/2007 550 

Simpkins V. Correction Corporation Of America Et Al 

CCA tnmdce 3; 

01/05/2007 01/05/2007 

Glasscock v. TDOC et al 


CCA tnmdce 1: 

08/14/2007 550 

Jordan v. CCA et al 


]0 


:2001cv01256 

.■2001cv01269 

:2001cv01302 

;2001cv01409 

:2004cv00077 

:2001cv00308 

:2004cv00808 

;2004cv00896 

:2004cv01119 

2006cv00413 
et al 

2007mc00104 

2007cv00948 

2007mc00002 
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McKELLAR, TIEDEKEN & SCOGGIN, LEG 


miUarnM. McKellar*, RC. 
Michele K. McKellar*, P.C. 
Julie tjye Tiedeken, P.C. 
Seafr tp", Sco^^'n, RC. 

* also Mcensed in Colorado 


Telephone: 307-637-5575 
307-632-0808 
Facsimk: 307-637-5515 
Email: iirm(d)Msletal.net 


Attorn^ ^ CoMRselon at Laa/ 
702 Randall Ave. 
Cb^nne, WY 82001 


Leeal Assistants 
Carrie Se/fridge 
Jessica Turner 


MaBng Address: 
P.O.Box74S 
Ck^ne, \rY 82003-0748 


Febmaiy 7, 2008 



The Honorable Patrick J. Leahy 
Chairman 

U.S. Senate Committee on the Judiciary 
1 52 Senate Dirksen Building 
Washington, D.C. 20510 

The Honorable Arlen Specter 
Ranking Member 

U.S. Senate Committee on the Judiciary 
152 Senate Dirksen Building 
Washington, D.C. 20510 


RE: Nomination of Richard H. Honaker, Esq. for UnitedStates District Judge for 

the District of Wyoming 


Dear Chairman Leahy and Ranking Member Specter: 

It is my honor and privilege to extend my highest recommendation to Richard H. Honaker, 
Esq. for the position of United States District Court Judge for the District of Wyoming. I have 
known Mr. Honaker for 25 years, having first met Mr. Honaker upon my graduation from law school 
in 1982. 

In his 3 1 years of private practice, Mr. Honaker has been involved in an extremely active and 
very successful civil and criminal litigation practice. He is an excellent lawyer and an extremely 
intelligent individual. I have served as opposing counsel in numerous civil cases against Mr. 
Honaker. Although a fierce advocate for his clients, Mr. Honaker has always exhibited the highest 
legal and ethical standards. 
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The Honorable Patrick J. Leahy 
The Honorable Arlen Specter 
February 7, 2008 
Page 2 


Despite the fact that Mr. Honaker is currently a senior partner in a highly successful law firm, 
he has discussed with me on numerous occasions his heartfelt desire to become a United States 
District Court Judge. Mr. Honaker truly wishes to devote the remainder of his legal career in the 
service of the citizens of Wyoming and the legal profession by becoming a jurist. As members of 
the U.S. Senate Committee on the Judiciary, you are aware that leaving a lucrative private practice 
to become a United States District Court Judge is a financial sacrifice. Despite this, Mr. Honaker 
is eager to make this sacrifice in exchange for the privilege of serving the citizens of Wyoming. 

Mr. Honaker is a legal scholar who will bring a depth of knowledge to the United States 
District Court Judge for the District of Wyoming which will serve the Court well. Based upon my 
25 years of personal experience with Mr. Honaker, I can state without reservation that Mr. Honaker’s 
character and ethics are beyond reproach. 


Very truly yours. 



William M. McKellar, Esq. 


WMM/jlt 
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MESSENGER & JUROVICH, P.C. 

ATTORNEYS AT LAW 
116 NO. 5TH STREET 
TMERMOPOUS, WYOMING 82443 

MICHAEL S. MESSENGER LYNN D. MESSENGER, LA 

RONALD P. JUROVICH CAROL SHAFFER, CLA 


JAMES ALLEN MICHEL, JR. * 
BOBBiOVERFiELD" 
WADE REDMON 


'Also Admitted in Montana 
"’Also Admitted in Colorado 


February 7, 2008 


MAIL; P.O.BOX 111 
PHONE; (307) 864.5541 
FAX; (307) 864.0468 


The Honorable Patrick Leahy 
Chairman 

U.S. Senate Committee on the Judiciary 
152 Senate Dirksen Building 
Washington, D.C. 20510 


The Honorable Aden Specter 
Ranking Member 

U.S. Senate Committee on the Judiciary 
1 52 Senate Dirksen Building 
Washington, D.C. 20510 


Re: Richard Honaker 


Dear Senator Leahy and Senator Specter, 

I am writing this letter in support of the nomination of Richard Honaker as United States 
District Court Judge for the District of Wyoming. I have known him for almost 30 years, starting 
when I worked for him when he was State Public Defender and I was an Assistant Public 
Defender for Hot Springs and Washakie Counties in Wyoming. Since that time, I have had 
occasion to serve with him on various professional boards and committees, sought his advice on 
cases that I have handled and used his services as a mediator. 


His nomination is not a political issue. I have been a registered Democrat almost all of 
my adult life. Dick Honaker is a people’s attorney. He has successfully employed his 
intelligence, his trial skills and his common sense in representing unions and injured citizens. 


I would not hesitate to appear before him as an attorney on either side of any issue, 
whether civil or criminal. As a citizen, I would be comfortable having him sit on my case. He is 
fair, just, and honorable. He will make an excellent judge for the citizens of the State of 
Wyoming. The members of my law firm, both Democrat and Republican, join in this 
endorsement. 


Very Tru^ Your^ 
Michael S. Messenger ' 


MSM/hh 
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-MITCHELL E. OSBORN- 

Attorney at Law 
2515 Warren Avenue, Suite 501 
Cheyenne, Wyoming 82001 

307-635-7411 
Fax: 307-635-1511 


February 8, 2008 


The Honorable Patrick J. Leahy 
Chairman 

U.S. Senate Committee Judiciary 
152 Senate Dirksen Building 
Washington, D.C. 20510 


The Honorable Arlen Specter 
Ranking Member 
U.S. Senate Committee Judiciary 
Senate Dirksen Building 
Washington, D.C. 20510 


RE: Appointment of Richard Honaker as 

united States IXstrict Court Judge for the District of Wyoming 

Dear Sirs: 

I have practiced law in Wyoming for over 25 years. In that capacity, I would 
like to urge the speedy appointment of Richard H. Honaker as the new United States 
District Judge for the District of Wyoming. Mr. Honaker has impeccable 
credentials and character, and has a temperament and demeanor well suited for 
that of a District Judge. Mr. Honaker has had extensive experience in both 
criminal and civil law and would be a tremendous asset to the Judicial system in this 
District. 



Mitchell E. Osborn 
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RHODES LAW FIRM, P.C. 

Diana Rhodes, Attorney at Law 
Trial Advocate 


2515 Warren Ave., Suite 501 Phone: (307) 634-4444 

Cheyenne, WY 82001 Facsimile: (307) 635-1511 

E-mail: dian:i@drhodes!3w,cmTi 

Licensed in Wyoming and Colorado 


February 8, 2007 


The Honorable Patrick J. Leahy 
Chairman, 

U.S. Senate Committee on the Judiciary 
1 52 Senate Dirksen Building 
Washington, D.C. 205 1 0 

The Honorable Aden Specter 
Ranking Member 

U.S. Senate Committee on the Judiciary 
1 52 Senate Dirksen Building 
Washington, D.C. 20510 

RE: RICHARD HONAKER, ESQ.; APPOINTMENT AS UNITED STATES DISTRICT 
COURT JUDGE FOR THE DISTRICT OF WYOMING 

Dear Honorable Mr. Leahy and Honorable Mr. Specter; 

With great pleasure, and without hesitation, I write to support the appointment by the 
U.S. Senate Committee on the Judiciary of Mr. Richard Honaker, Esq., as United States District 
Court Judge for the District of Wyoming. 1 have practice law for 1 8 years in Wyoming, and can 
attest to the qualifications of Mr. Honaker as a United States District Court Judge for the State of 
Wyoming. 

In the practice of law, Mr. Honaker has exemplified the highest level of honor, integrity, 
and character of an attorney. He has earned the well-deserve reputation of being an attorney of 
the highest esteem by attorneys throughout Wyoming and the country. Mr. Honaker brings the 
qualifications required and desired of a United States District Judge by the U.S. Senate, as a 
person of the highest caliber, intellect, character, and skill. 

Thank you for your consideration and appointment of Mr. Honaker. I am confident that 
the members of the Bar in the State of Wyoming greatly anticipate the appointment of Mr. 
Honaker to the U.S. District Court of the State of Wyoming. 

Respectfully, , 
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Law Offices OF 

Shively, Taheri & Rochelle, P.C. 


Robert M. Shively 

E-MAIL; rshiveiy^cosperlaH'.nct 

Amy M. Taheri 

e-mail; aiivut@caspetlaw.net 

Ann M. Rochelle 

e-mail: arochelIe@casperlaw.iiet 


152 N. Durbin, Suite 1 20 
Cas'er, Wyoming 82601 
TELEm>NE: (307) 266-5(X)0 
Facsimile: (307) 266-3000 


Legal Assistants: 
Judy Cox 

Ginger Brower, CLA 
Kay Wallace 


Tuesday, July 24, 2007 


The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

The Honorable Arlen Specter 
Ranking Member 
Comirdttee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

RE; Dick Honaker 

Dear Honorable Patrick Leahy and Honorable Arlen Specter: 

I have known Dick Honaker for over twenty-five years, mainly as an opponent in 
cases, but I have also referred cases to Dick. 

I have served as Chairperson and Vice Chairperson of the Natrona County 
Democratic Party (city of Casper, Wyoming) and I regret that the Democrats lost Dick to 
the Republican Party but it does not in any way diminish my esteem of Dick. I know 
that Dick followed his conscience. 

Dick has the requisite judicial demeanor. He is considerate of all persons 
regardless of their station in life. He is not q uick tempered. He is thoughtful of others. 

I am sure that the opposition to Dick's nomination stems from his opposition to 
abortion and his views on right-to-life. I do not know his views on the death penalty 
but do know he served as Wyoming's state public defender and represented criminal 
defendants charged with murder and that all who were represented by Dick, regardless 


Letter to Honorable Patrick Leahy and Honorable Arlen Specter 
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of guilt or innocence, received one of the best possible defenses, I do know that Dick 
can put aside his own personal beliefs and provide a representation that is one of the 
best in the state, if not the nation, and that he will not decide a case based on his own 
personal beliefs. 

Wyoming and the judiciary will be well-served by Dick's appointment to the 
federal bench. 



Ann M. Rochelle 
AMR/klw 


Cc: ©WTOWBlf’' 

Tessa L. Platt 


Letter to Honorable Patrick Leahy and Honorable Arlen Specter 
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MK 

Hathaway & Kunz, p.c. 

WYO 
] LAW 

Hon-StanleyK HAT>iAWAy(1924-2005) 

Brent R Kunz • Rick a. Thompson • Michael Rosenthal * John E. Masters, of counsel 

Associates: Matthew D. Kaufman • Lucas Buckl.ey 


February 7, 2008 


The Honorable Patrick J. Leahy 
Chairman 

U.S. Senate Committee on the Judiciary 
1 52 Senate Dirksen Building 
Washington, D.C. 20510 


The Honorable Aden Specter 
Ranking Member 

U.S. Senate Committee on the Judiciary 
152 Senate Dirksen Building 
Washington, D.C. 20510 


RE; Nomination of Richard H. Honakcr for the position of Federal District Judge 
for the Distriet of Wyoming 

Dear Senators Leahy and Specter: 

The nominee, Richard H. “Dick” Honakcr has spent his entire legal career bringing honor to the 
legal profession. Dick Honaker is one of the finest attorneys this state has ever seen. He is respected and 
admired by the lawyers and jurists of our state. His universal respect and popularity has been proven by 
virtue of his election to lead the Wyoming State Bar and Wyoming Trial Lawyers Association at various 
stages of his legal career. He is also held in high regard by the public, having been elected to Wyoming’s 
Citizen Legislature as a Republican from Sweetwater County, where Democratic registration significantly 
outnumbers Republican. 

Having litigated many cases against Mr. Honakcr, I can tell you that he has the intellect, 
temperament, and work ethic to be a first-rate Federal District Court Judge. He is balanced and has a 
great sense of humor. If past history is any indication of future behavior, Mr. Honaker will treat the 
litigants and their counsel in front of him fairly and with respect. Having handled both civil and criminal 
cases during his career, Dick Honakcr has the e.xperience and knowledge to skillfully handle the eases that 
will appear on his docket. His Harvard University education and Wyoming common sense will allow him 
to wrap his arms around any complicated factual or legal issue facing him in any type of case. 

Perhaps the best recommendation I can give for Dick Honakcr is if you are in front of him, you are 
going to get a fair shake. Please give us Dick Honaker. He will serve this district with distinction. 


Very truly yours, 
HATHAWAY & KUNZ, P.C. 



Michael Rosenthal 


MBR:hak 


Sender's e-Mao. Address: Mrosenthal@hkwyolaw.com 


2515 Warren AVE.. Suite 500 • P.O.Box 1208 • Cheyenne, WY 0200^-1 200 • 307.634.7723 • FAX: 307.634.0985 • www.HKWYOLAw.coM 
Legal Assistants: Holly A.H.Kurz • DawnD.swauger 
Office Administrator: KellyWeidijch • SrAfF Accountant: Shannon Aheford 
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ROBERT P. SCaHUSTER, EG. 

ATTORNEY AT LAW 

May 1,2007 


The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington, D.C. 20510 

Re: Nomination of Richard Honaker 

United States District Court, District of Wyoming 

Dear Senator Leahy: 

This letter is written in support of the nomination of Richard Honaker as United 
States District Court Judge for the District of Wyoming. 

Mr. Honaker and I are of different political parties and share different views on 
certain political issues. I have been devoted to the Democratic Party my entire 
adult life, served as Wyoming's Committeeman on the Democratic National 
Committee, have been a member of the Executive Committee of the Wyoming 
Democratic Party, and was honored to be the Wyoming Democratic Party's 
nominee for the U.S. House of Representatives in 1994. Accordingly, this is not a 
partisan letter. 

I have known Mr. Honaker for three decades. I believe the experiences we have 
shared over those years inform my ability to substantively comment regarding his 
suitability for this important nomination. 

He is a splendid lawyer who has been consistently honored by the legal profession 
in this state and nationally. His resume would provide you with a list of his 
significant accomplishments — President of the Wyoming Bar Association, 
President of the Wyoming Trial Lawyers Association, serving on imjjortant Bar 
and Supreme Court committees, being listed in The Best Lawyers in America, and 


250VERONICALANE, SUITE 204 RO.BCK 13160 JACKSON, WVDMINC 83002 
307.732.7800 CELL 307.413.1290 FAX 307.732.7801 
EMAIL; ]MlK9bol>sohu8teRcotQ WJiB: www.lK^bsclm9t^.com 
- A PROFESSIONAL CORPORfOION • 
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The Honorable Patrick J. Leahy 
May 1, 2007 
Page 2 

receiving the American Bar Association's highest ranking. But that listing does 
not reveal that which I admire most about him as a lawyer — ^his extreme devotion 
and caring that he has provided, year after year, to his clients. He has done that 
which a number of lawyers would claim but not all do — represent regular people 
from his community who have been wronged or injured and to provide them with 
conscientious, determined, and skilled advocacy. His experience as a lawyer, 
then, will illuminate his ability as a judge. 

His personal qualities are even mote significant than his legal achievements. He 
has — throughout his life — defined integrity. He is honest, forthright balanced, 
and without guile. But he also has great courage. After knowing him for 30 years 
I have complete confidence those qualities will make him an exceptional judge. 
He will fairly listen to lawyers but will also fairly hear clients; he will follow the 
law; he will not shirk from hard work or from hard decisions. Those who appear 
before him will receive neither haughtiness nor indifference but, instead, will 
receive informed, wise justice from a man with a wonderful heart. 

I strongly endorse Mr. HonakePs nomination. If there is any other information 
that I can provide to you, I would be more than happy to do so. 

Sincerely, 

Robert P. Schuster 
Robert P. Schuster, P.C. 

RPS:pt 
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Law Offices of 

SHIVELY, TAHERI & RoCHELLE, P.C. 


R»>UEKE M.SMIVU.Y 

K-Vwa. rthivelyljiMii-'.iW-fln'v.noi 

AMY M.TaMKKI 

jaaimcasprrfaw ncl 

AMn M. Rjxmi.U; 


i52 NOM-IH r>lfRH]N Sl-RFnT. Suui- 120 
Ca-WR, Wyh.vhnu 82W)I 
Tfel-KTHOSk; (307) 266-5000 
f AtJsiMii F: (.107) 2{><i-3000 


Ji:SN!FER WOjn-.C'LA 
GlSCiER BltOWI'.lt 


July 12, 2007 


VIA FACSIMILE (1-202-224-9516) 
AND REGULAR U.S. MAIL 


The Honorable Patrick J Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

Re: Richard H, Honaker - Nominee for United State District Court Judge, 

District of Wyoming 

Dear Senator Leahy; 

I have been asked by a representative of the Office of Legal Policy, Department of 
Justice to write a letter supporting Richard Honaker’s nomination to serve as a District 
Court Judge in the District of Wyoming, i have utterly no reservations about expressing 
my support for Dick's nomination. I say this even though Mr. Honaker and I are polar 
opposites philosophically on the issue of a woman’s right to choose whether she will 
bear a child or not. I say this even though he and I represented or worked for the 
opposing factions when abortion was placed before the voters as a referendum issue in 
Wyoming several years ago. 

Further, I have known Dick Honaker both as an opponent and an ally in various cases 
and causes over the last twenty-eight years and I know that as a trial judge he would 
follow the law, no matter how personally galling. He is honorable and ethical to his very 
core. He is invariably a gentleman. ! cannot recall a time when I've heard him speak 
unkindly of another. 

i do remember a time not all that long ago when Dick helped me. I had grown weary of 
the evasions and interference of the insurance companies whose insureds i had 
defended in civil trials for many years. I decided to change my practice and represent 
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Senator Leahy 
Page 2 



injured people - a fairly radical move for someone who had passed 50. Without being 
asked Dick was there, repeatedly referring cases to me in areas where he knew I had 
some expertise. Those are not the actions of a hardened ideologue bent on destroying 
those who do not think as he does. They are the actions of someone interested in 
seeing that his client, who he was referring to me, had justice and the best 
representation he thought possible. When I was not always able to help Dick 
understood. 

Dick's willingness to listen and to consider ail arguments are qualities we need in our 
trial judges. Wyoming has been very fortunate in this regard. You will continue that 
tradition by voting to support Dick Honaker. 



F; f^N1S'>Shivciy'.C«rfrs|,w)fideiK'L''.l. r |..«:ahy m noinifJsKum ofUrtnakcr 


S 
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ALAN K. SJMPSON 



®ntteb States Senator (IRet.) 

WYOMING 


October 20, 2006 

The Hon. Craig Thomas 
United States Senator 
100 East B Street, Suite 2201 
Casper, WY 82601 

Dear Craig: 

Congratulations on your resounding (like a bass drum!) victory November 7, 2006. So well 
deserved old friend! 

Now hang on tight! 

With Judge Brimmer taking senior status, you are in the process of considering who you may 
recommend that President Bush appoint to the federal trial bench for Wyoming. 

Take a good look at Richard Honaker of Rock Springs for the appointment. Eve been in your 
shoes before during this sort of thing, and, if it were up to me, Dick would be a very fine choice 
for the job. 

On straight qualifications for the federal bench, Dick Honaker is one of the most qualified 
lawyers in the state. He’s paid his dues. He’s 55 years old, has tried cases in the federal and 
state courts for 30 years, and Wyoming’s judges and lawyers speak very highly of him. Just four 
years ago, he was elected president of the Wyoming State Bar, and did an excellent job - 
especially with the young lawyers - of advancing our Wyoming bar Iradhions of ethics, 
camaraderie, and professionalism. He was a ^lendid spokesman for bow law ought to be 
practiced “the Wyoming way,” and we don’t want to lose those special relationships and 
practices that we have been so fortunate to have here in Wyoming. As a bridge between my 
generation of lawyers, and the up and coming younger generation, Dick would help preserve 
those worthwhile Wyoming legal traditions. He is currently the vice-chair of the Board of 
Professional Responsibility, and sits on those ethical cases that involve Wyoming lawyers. On 
the Supreme Court’s civil rules committee, he also assists in writing the rules of practice for our 
courts. 

Dick Honaker has the right judicial philosophy ~ conservative and a strict constructionist. You’ll 
remember (I sure as hell will never forget!) when I was on the “hot seat” in the Senate Judiciary 
Committee during the Robert Bork and Clarence Thomas hearings in the late 1980’s. Even at 
that time, Dick Honaker was writing and actively supporting my efforts to confirm judges who 
were committed to interpreting the law and not rewriting it. Over the length of his career, Dick 
Honaker has held fast to the important idea that the people govern themselves through their 


Not Printed at Government Expense 
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Alan K. Simpson 


Page 2 


October 20, 2006 


elected representatives and not through un-elected judges. As a former state legislator, Dick has 
a clear perspective on the separation of powers. Interestingly enough, we don’t currently have 
any federal judges who have had any legislative experience. It helps - ask Sandra Day 
O’Connor!! 


Dick is also a Wyoming guy, as we are. He grew up in Laramie, and has practiced law in 
Cheyenne and Rock Springs. Dick’s dad, Hayward, came back from the War and had the Grand 
Avenue Market in Laramie when we were at U.W. Dick’s mother, Faye, is in her 80’s and still 
lives in her own home in Laramie. Faye is a Henderson from Big Horn County, a sugar beet 
farming family - you may remember her brothers, Bobby, Jerry, and Bill from UW. Dick’s 
blood runs Wyoming brown and gold through and through, and that’s also good plasrrra to have 
in our federal judges! We need judges who embrace our Wyorrting heritage and perspectives as 
they consider issues of how federal law ought to apply in Wyoming. 

Some will say that prior judicial experience is important for a federal trial judge. Wyoming’s 
history is to the contrary. Our best federal trial judges have been lawyers with a great deal of 
federal court practice experiertce - like “Bud” Brimmer and Ewing T. Kerr. State court judges 
will have had very little experience practicing law inside the federal system. Nearly half of Dick 
Honaker’s trial practice has been in the federal courts, and he already has a good working 
relationship with all of the sitting federal judges and magistrates. 

You also may have younger candidates expressing an interest in this appointment. Their time 
will come! Judges Alan Johnson and Bill Downes will likely take senior status in the next five to 
10 years. Those younger candidates will thus have the benefit of gaining more experience - civil 
as well as criminal — before the next vacancy occurs. Judge Brimmer was in his 50’s when he 
was appointed, and that proved to be a good age for such an appointment. Lawyers in their 50’s, 
like Dick Honaker, have gained maturity, experience, and insist in the law, and are still 
energetic and eagerly able to serve us well for a long time. 

You have already considered Dick Honaker in the past, sending his name on to the White House 
five years ago as one of your three nominees for the Tenth Circuit. I earnestly hope you’ll 
favorably consider him again, sending his nam e to the White House as your nominee for the U.S. 
District Court. As always, thanks for giving him every fafr consideration. Let me know if 1 can 
fiiraish any further information regarding this fine person. 


Best personal regards. 


Friend 
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Covemor Michael |. Sullivan 
AttoriMy at Law 
msuilivanorothgei'ber.com 


R@u 

ROTHGERBER 


JOHNSON & 

LYOMS T T P ^ Street Suite 200 

Casper, Wyoming 82601-2460 

Telephone 307.232.0222 
Fax 307.232.(X)77 
www.roihgerber.com 


Oerrver • Colorado Springs ■ Casper 


ViaFacsbmiu;: 2 ( a - 224-<)516 


July 17, 2007 


The Honorable Dianne Feinstem 
Committee on the Judiciaiy 
Umted States Senate 
Washington, D.C. 20510 

Dw Senator Feinstein; 


I write to suj^xjrt ttie nomination of Richard Honaka- as U.S, District Judge for the District of 
Wyoming. As a Democrat, I do so knowing that myjMosophies might not ahv^ be flie same as those of 
Richard. Mae impcxtantly, however, I have known Richard Honakei as a siqrpoit^ during my campaigns 
tor Govemor, during his service as a State Legislator and, as sdates to the position tor which he is 
nominated, as a trial lawyer of substantial skill and excellent leputalioa 

During the last 20 yeais I have bad occarion to defend a number of significant cases in which 
Richard tgsesentied the other side. In each instance he was a worfljy advocate and impressed me with his 
prcpaiatKXi, bis keen l^al sense and die calm, methodical and civilized way in whidi he approached 
litigatioii. He was notjustrhstinguished by his dvilify, but by his integrity; he never once, has been 
anything buttotaUyhonestandstiaigtitforwarcL Hehasawidelegalandl^isIatrvebadcgrDundaswdlasa 
Ufedaie lelalionship with 'Whining whidi I bdieve will serve him well as Federal District Judge. Ridiard 
also possesses an intellectual curiosity coupled with compasrion and sensitivify, valuable cbatadetistics tor 
a trial judge, and which contribute to a judicial terripeiament necessary to the just tesohdion of our citizens’ 
most serious problems. 

For the foregoing reasons and because of a level of admiration and respect I have £»: Richard 
Honaker, I urge your fevorable considoation of hun for this position on file Fedaal bencL 

Veiy truly yours, 


Roibgsfber Johnson & Lyons LLP 



MidiaeiJ. Sullivan 


MJ8;mi 


H;\Mswd\MJS mu6\HonBlrer7-l6.doc 
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A Professional Corporation 


Rhonda Sigrist Woodard* 
Daniel E. White 

1720 Carey Avenue ♦ 600 New Boyd Building 

Cheyenne, Wyoming 82001 

Phone (307) 634-2731 

John G. Hanes 
OF Counsel 

•Also admitted ik Ohio 

Fax (307) 635-4040 

E-MaJL: BwOMAtt.@QWEST.NEr 

Mailing Address: 
Po Box 329 


- ChEYEHHE, WY 82003-0329 

July 13, 2007 


Via Facsimile 202-2221 -qf:i6 


The Honorable Patrick J. Leahy, Chairman 
Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

Re; Richard Honaker 
Dear Senator Leahy: 

I respectfully submit this letter in support of Richard Honaker for appointment 
as a judge on the United States District Court forthe District of Wyoming. Our justice 
system would be well-served by his appointment. 

Dick Honaker is an intelligent, talented and compassionate lawyer who has done 
an outstanding job representing his clients. I have heard only positive comments about 
Dick’s legal abilities and his treatment of others. 

From 1987 until approximately 1993 , 1 had many opportunities to interact with 
Dick while he served in the Wyoming legislature; At that time, I represented the 
Wyoming Trial Lawyers Association and advocated for the preservation of the right of 
Wyoming citizens to receive fair treatment in Wyoming’s civil justice system. Working 
with Dick Honaker was an absolute pleasure. He was smart, honest, insightful, 
articulate and worked hard to ensure that the legal system in Wyoming was fair and that 
the rights of members of the public were protected. 

In the years after he left the legislature, I had the opportunity to watch Dick and 
hear him speak while he was involved with the Wyoming State Bar Association. I was 
impressed with his ability to connect with the members of the bar and the bench. Dick 
Honaker is a good listener and is interested in understanding the point of view of others. 

Despite his incredible success in his legal career and his other pursuits, Dick has 
remained modest and unassuming. He has a calm demeanor and quiet competence 
that should assure litigants, attorneys and the public that the legal system is fair to all 
who appear in our courts. 
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Honorable Patrick J. Leahy 
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517 


I understand that there have been concerns raised by the National 
Organization for Women and other organizations because of Dick’s personal views on 
women’s reproductive rights. I personally support a woman’s reproductive choices. I 
have been a contributor to NOW and Planned Parenthood. Although my personal 
beliefs on some issues differ from Dick Honaker’s personal views, I strongly support 
Dick’s appointment to the federal bench. I believe that as a federal judge, Dick will do 
his job and will apply the law fairly and impartially. During his thirty year career, he 
has demonstrated the highest level of ethics and integrity. There is every reason to 
believe that he will continue to do so on the bench. ' 

We need judges with Dick’s intelligence, effectiveness, demeanor and integrity. 
I urge you to give positive consideration to Richard Honaker’s nomination to the U.S. 
District Court for the District of Wyoming. 

Thank you for your consideration. 


Sincerely, 


'O'- — 


Rhonda Sigrist Woodard 


RSW/lp 
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Wyoming 

STATE BAR'^— — ^-r 

www.wyomingbar.org 

February 7, 2008 

‘ The Honorable Patrick J. Leahy 
Chairman 

U.S. Senate Committee on the Judiciary 
152 Senate Dirksen Building 
Washington, D.C. 20510 

RE: Nomination of Richard H. Honaker; United States District Court Judge for the 
District of Wyoming 

Dear Chairman Leahy: 

On behalf of the OHicers and Commissioners of the Wyoming State Bar, I am pleased to provide 
this letter in support of the nomination of Richard H. Honaker for United States District Court 
Judge for the District of Wyoming. 

As a noteworthy and distinguished member of the Wyoming State Bar since September 20, 1976, 
and after additionally serving as a former President, Richard Honaker has provided invaluable 
contributions and service to the successful achievements and acclaim of the Wyoming State Bar 
specifically, and the cause of jurisprudence and justice in general. 

The temperament, analytical skill, and clear-eyed vision he has demonstrated in both his 
professional and personal life provides the basis for our unequivocal and steadfast support of his 
nomination. 

No doubt you and your committee have been provided with voluminous background and 
historical data regarding Mr. Honaker’s outstanding achievements and qualifications, however, 
as leaders of the Wyoming State Bar, we want to make sure that no doubt exists as to the 
personal and professional esteem in which Dick is held by bis peers and fellow members of the 
bar. 


Again, please accept this correspondence as our highest and strongest recommendation ip 
support of our fellow advocate at the bar, Mr. Richard H. Honaker. 


cc: 


File 





/ V. Woodbouse, President 
Wyoming State Bar 




P.O.Box 109 ! 500 Randall Avenue i Cheyenne WY 820031(307)632-9061 i Fax:(307)632-3737 
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February 27, 2008 


Mr. Richard H. Honaker 
Honaker Law Offices, LC 
214 Winston Drive 
P.O. Box 366 
Rock Springs, WY 82902 


Re: Request for Legislative Records 


Dear Mr, Honaker: 

You contacted our office requesting information identifying each bill for which you were listed either as 
prime sponsor or as co-sponsor during the period 1987 through 1992 when you served in the Wyoming 
House of Representatives. 

As the non-partisan staff office of the Wyoming Legislature, we serve as the repository for all legislative 
records for the state. Unfortunately, we are faced with practical problems in responding to your request, 
at least as to bills that you co-sponsored. 

Prior to 1995 our legislative document system was part of the State's mainframe computer system. That 
system relied on a tape back up system. The State of Wyoming stopped maintaining that back up system 
several years ago and in fact we have been advised that die State IT division no longer has software that 
can read those tape back ups. We are further advised that it would take considerable time and expense for 
the State to resolve this and they do not see a pressing need to do so at present since there has been no 
general demand for access to those tape back up records. 

What this means is that we have no electronic data base that we can search for records created prior to 
1995. Unfortunately, I know of no easy way to search for bills for which you served as co-sponsor. 

While we do have paper indexes for the years in question, those records will identify only prime sponsors. 
I have asked our staff to begin searching those indexes and we will provide information on those bills for 
which you were listed as prime sponsor as soon as possible. 

Searching for those bills on which you were listed as co-sponsor would require an individual review of 
every bill for that period stored in the Secretary of State’s archives, or a page by page review of thousands 
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of pages in the digest records for those years. We can assist in making those records available, however, 
we do not have the staff resources available at this time to conduct that search. 


Sincerely, 



Dan J. Pauli 

Wyoming Legislative Service Office Director 


Legislative Service Office*213 State Capitol •Cheyenne, Wyoming 82002 
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NOMINATIONS OF CATHARINA HAYNES, OF 
TEXAS, NOMINEE TO BE U.S. CIRCUIT 
COURT JUDGE FOR THE FIFTH CIRCUIT; 
JOHN A. MENDEZ, NOMINEE TO BE U.S. DIS- 
TRICT JUDGE FOR THE EASTERN DISTRICT 
OF CALIFORNIA; STANLEY THOMAS ANDER- 
SON, NOMINEE TO BE U.S. DISTRICT JUDGE 
FOR THE WESTERN DISTRICT OF TEN- 
NESSEE 


THURSDAY, FEBRUARY 21, 2008 

U.S. Senate, 

Committee on the Judiciary, 

Washington, DC 

The Committee met, pursuant to notice, at 10:04 a.m., in room 
SD-226, Dirksen Senate Office Building, Hon. Patrick J. Leahy 
(Chairman of the Committee) presiding. 

Also present: Senator Warner. 

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S. 

SENATOR FROM THE STATE OF VERMONT 

Chairman Leahy. Good morning, everyone. I want to thank ev- 
erybody for being here. I especially want to welcome the senior 
Senator from Virginia who’s joining us today and makes it possible 
to have the second hearing on judicial nominations in 2 weeks. 

Senator Warner has always appreciated the importance of the ju- 
diciary and the significance of judicial nominees. I was pleased to 
work with Senator Warner when his support for Roger Gregory 
helped the Senate finally to confirm the first African-American to 
serve on the Fourth Circuit. Judge Gregory was the first judicial 
nominee confirmed during my earlier chairmanship in 2001. 

Let me just say on a personal basis, for those of you that may 
be from Virginia, you have been privileged to have John Warner as 
your Senator. I say this as a member of the other party. I told Sen- 
ator Warner, when he announced his retirement, that I’ve served 
here now with, including incumbent Senators, about 300 Senators. 
Some have resigned, some have died, some have left, some have 
been defeated. Some I have missed when they have left, some I 
have found it interesting that they have left. 

John Warner is one I will miss as much as anybody I’ve ever 
served with. He is not only a true gentleman, he’s a Senator’s Sen- 
ator. He is a man who does what Mike Mansfield, who was our Ma- 
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jority Leader when I first came here told me on my very first day: 
you always keep your word. He has done that. Sometimes it’s been 
on very difficult issues for him where he’s had to take a very inde- 
pendent position. 

I think, John, it’ll probably be OK if I tell them that I’ve always 
referred to you, because I — of course. I’m a Vermonter, live in 
Vermont, but I have a home also in Northern Virginia that my 
family and I use when the Senate is in session. I’ve always referred 
to Senator Warner as my Senator-away-from-home. John, even 
after you retire, you will still be my Senator. 

Senator Warner. Thank you very much for those remarks. We 
indeed have had a wonderful relationship. This is my 30th year 
here in the Senate and we’ve traveled together in different parts 
of the world. I’ve sat in that seat I don’t know how many times, 
but every single member of the Federal bench in Virginia, I’ve been 
involved in their confirmation and advise-and-consent procedure. 

Chairman Leahy. I might note that every time Senator Warner 
has recommended somebody and has come here and endorsed that 
person, whether we’ve had a Republican or a Democratic President, 
whether we’ve had a Republican-controlled Senate or Democratic- 
controlled Senate, when John Warner has recommended the person 
they’ve all been confirmed. 

Senator Warner. I thank the Senator for your remarks. 

Chairman Leahy. And today we’re going to hear from Catharina 
Haynes, who I just met. She’s been nominated from Texas for a 
judgeship on the Court of Appeals for the Fifth Circuit. I know that 
Senator Cornyn is very interested in seeing her nomination pro- 
ceed. I told Judge Haynes that the reason we’re doing this during 
a recess, is with the Senate schedule the way it is, there was a 
question whether we would be able to fit a time otherwise. 

For those who have been watching the Today Show this morning, 
it’s taking place just a few miles from my home in Vermont, the 
Sugarbush ski area. It’s gorgeous up there and I want you to know 
it’s only to fit this in that I was willing to come back during prob- 
ably the best skiing time of the year. But I also told Senator Cor- 
nyn that we would have a hearing for you. One, I always keep my 
word on those things, and I just knew that otherwise, if we didn’t 
do it now, it might not happen. 

We’re also going to hear from Stanley Thomas Anderson, whose 
nomination for U.S. District Court for the Western District of Ten- 
nessee, is one that Senator Alexander raised with me. Then we’ll 
have John A. Mendez for appointment to the U.S. District Court 
for the Eastern District of California. 

Each of these nominations have the support of their home State 
Senator. Recently, the President and several Republican Senators 
held, I thought, an unfortunate partisan political rally with judicial 
and executive nominees at the White House, insisting that they 
have these hearings. 

I was surprised to see Judge Haynes at that photo opportunity. 
I thought it was unfortunate that she did that and allowed herself 
to be used in such a partisan political way, especially as I’d already 
announced her hearing for today. I mention that, because the facts 
are that during the last 7 years, despite the efforts of the adminis- 
tration to pack the Federal courts and tilt them sharply to the 
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right, this Committee and the Senate have worked hard to consider 
judicial nominees. 

The fact that we are proceeding today during a congressional re- 
cess is yet another indication of our efforts. Last year, the Senate 
confirmed 40 judicial nominees. That topped the total achieved in 
any of the three preceding years when the Republicans controlled 
this Committee. 

I mention that, not for bragging rights, but unfortunately there 
are some at the White House who think that when Democrats have 
been in control of this Committee that their nominees are slowed 
down, and of course they went fast under Republicans. It’s been 
just the opposite. Nominees have gotten faster under Democratic 
control for President Bush than they did under Republican control. 

There’s also actually more judges than were confirmed in 1996, 
1997, 1999, or 2000, when President Clinton was here and the Re- 
publicans slowed down his nominees. In the almost 3 years I’ve 
chaired the Committee, the Senate has confirmed 140 of President 
Bush’s lifetime appointments to our Federal courts. We did 140 in 
3 years. During 4 years with Republican leadership, they did 158. 
We actually moved faster year by year. 

I said that we would treat this President’s nominees more fairly 
than Republicans treated President Clinton’s. I told President Bush 
that. I told him I had no intention of doing as his party had when 
they pocket filibustered more than 60 of President Clinton’s nomi- 
nees. I made it very clear to my own caucus, if I’m going to be 
Chairman of this Committee, I would not repeat that. I thought it 
was a shameful, wrong thing to do. 

I would not want it done to a Republican President, I would not 
want it done to a Democratic President. So the other thing is, in 
the past, you could secretly hold up somebody by what you did in 
the so-called blue slips. For the first time in the history of the Sen- 
ate under my chairmanship I’ve made such blue slips public, so 
we’ve done everything on the record. I also proceeded with a num- 
ber of nominations I opposed, something that had never been done 
before under Republican leadership. 

So we’re going to consider a nominee to the Fifth Circuit, a court 
to which 12 of the 16 active judges have been appointed by Repub- 
lican Presidents. We moved forward, as Democrats, on that. It’s un- 
fortunate that when President Clinton nominated people to that 
court they were blocked. Judge Jorge Rangle of Texas, or Enrique 
Moreno of Texas, or Allison Johnson of Louisiana were never given 
the kind of hearing that Ms. Haynes is having today. 

In fact, those on the other side of the aisle refused to proceed on 
any nomination to the Fifth Circuit during President Clinton’s en- 
tire second term. That’s why I said, Ms. Haynes, I thought it was 
unfortunate that you allowed them to use you as a political poster 
person at the White House, especially as we had already noted 
your hearing. 

President Clinton’s Fifth Circuit nominees were pocket filibus- 
tered. I held hearings on all six of the Fifth Circuit nominees of 
this President during my chairmanship, and the Committee has 
voted on all the previous five. Vacancies on the Fifth Circuit are 
at an all-time low because we have not pocket filibustered as our 
predecessors did. Indeed, the vacancy for which Ms. Haynes has 
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been nominated is the only one that exists on the Circuit. That’s 
a lot different than when the chief judge of the Circuit had to de- 
clare a judicial emergency when previous Presidents’ nominees are 
being pocket filibustered. 

I mention that because the Circuit vacancies rose to 26 at the 
end of President Clinton’s second term. They rose to a high of 32 
with the additional resignations during the change of administra- 
tion. By contrast, we have helped reduce those from 32 Circuit 
Court vacancies across the country to as low as 13 last year. 

This may seem to be going long on this, but I do it because al- 
most every week I hear from the White House, faxes from whatever 
the young person’s name is, the President’s press secretary, that 
are oftentimes in error that I want to give everybody the benefit 
of the doubt, that it’s simply an error in arithmetic and not a flat- 
out lie. 

So, unfortunately, valuable time has been wasted on nomina- 
tions, such as the recently withdrawn nomination of Duncan 
Ghatto for one of Virginia’s two vacancies on the Fourth Circuit. 
I mention that because we lost a year there, when the President 
had bipartisan recommendations from the two outstanding Sen- 
ators from that State, for another nomination. 

So, I’d hope you’ll work with Senators Warner and Webb to name 
well-qualified consensus nominees before the Thurman rule comes 
into force. I’d much rather work with the White House. I realize 
we’re in a political season, and I have to realize that the Presi- 
dent’s press secretary will not tell the truth on this, but I thought 
it was a good time to just lay it out. 

Senator Warner, again, I can’t tell you how — I should also men- 
tion that Senator Warner had a distinguished career in the Justice 
Department and as Navy Secretary. We first met when he was 
head of the Bicentennial Commission. I still have in my home in 
Vermont a plaque signed by you to the Bicentennial Commission. 

Senator Warner, it’s all yours. 

STATEMENT OF HON. JOHN WARNER, A U.S. SENATOR FROM 
THE STATE OF VIRGINIA 

Senator Warner. Your State had a lot to do with the history of 
our great Nation. Mr. Chairman, I’d just ask unanimous consent 
that any remarks that the distinguished Ranking Member, Senator 
Specter, may wish to make be placed in the record at the appro- 
priate place. 

I’ve enjoyed — this is my 30th year in the Senate. You are about 
4 years senior to me, in my recollection. We’ve always had a very 
cordial and strong working relationship. As you stated for the 
record, all of the nominees that I’ve been privileged to participate 
in the advice-and-consent role have been confirmed by this Com- 
mittee and are now sitting in Virginia. 

You mentioned the Fourth Circuit. I do hope that the White 
House will be forthcoming, and I thank you for your offer the other 
day, as Senator Webb and I have submitted a list of five nominees. 
We have sort of stuck by that list and I’m still optimistic that we 
can replace some vacancies on the Fourth Circuit. 

But I wonder if the Chair would indulge me in a short personal 
story. 
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Chairman Leahy. I’ll indulge the senior Senator from Virginia, 
the cradle of our country, with anything he wants. 

Senator Warner. Well, thank you. But I co-sponsored a bill to 
increase the salaries for the Federal judiciary. I think it’s ex- 
tremely important that Congress address that issue early on. I 
mention it for two reasons. First, is that I think it’s a slightly 
amusing story. As you all know, all of us interview very carefully 
individuals before we forward the names to the President recom- 
mending they be appointed to the Judiciary. I had a marvelous 
man in the office about 3 months ago. 

Coincidentally, he is now a partner in a firm that I was a part- 
ner in before I became Secretary of Navy. I jokingly asked him as 
we concluded our discussion and I said, what does your firm offer 
a law student coming out of my old school, where I went to law 
school, to enter your firm? And he said about $162,000 a year. I 
just sort of said to him jokingly — 

Chairman Leahy. I wish you wouldn’t say that in front of my 
staff here! 

[Laughter.] 

Senator Warner. But I’ve been in the Senate now, this is the 
30th year, and I haven’t advanced any salary-wise since when I left 
law school. But we’ve tied our salaries, in many respects, to the 
Federal judiciary. I also, Mr. Chairman, regrettably, for the first 
time experienced a very fine individual that I recommended, was 
confirmed by the Senate, has served several years in the Federal 
District Court, who came in to advise me of his retiring early on 
because of the need to work with his family expenses and so forth. 
So I think it’s timely that we do this, and I commend you for your 
leadership on this subject. I would hope — the bill was reported out 
of the Committee this January, was it not? 

Chairman Leahy. It was. It was a very interesting thing. We had 
to kind of almost corral people to stay in here for a quorum, which 
I did. I said we would not take up anything else in the Committee 
until that bill was finished. It was finished. I’ve spoken with the 
chief justice. He actually called me at home to thank me, and I’ve 
spoken with him and my counterpart in the House. Both our Lead- 
ers, Republican and Democratic Leaders, are sponsors of it. I’m 
hoping we can get that through quickly. 

Senator Warner. Good. Well, I commend the Chair, and I do 
hope that can be achieved because it’s extremely important. 

The Senate has a unique role. It really creates the third branch 
of our government, the Federal judiciary, by virtue of the advice- 
and-consent process and the nominations coming from the Presi- 
dent, so we have a particular responsibility for the welfare of those 
who publicly step up to do this service. 

We are fortunate today. I had the opportunity to visit yesterday 
with Ms. Haynes and meet her husband this morning, a very dis- 
tinguished career, my gracious. I had no law school career of my 
own that parallels that, I assure you. Judge Mendez, you went to 
the U.S. Attorney’s Office where I spent a goodly number of years, 
and I value those years. Honorable Anderson, you also have been 
a magistrate and administrative law judge. 

Indeed, I think the President has selected well with the three 
nominees we have before the Committee this morning. I find it a 
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particular privilege to be participating in your advice-and-consent 
process. 

I thank the Chair. 

[The prepared statement of Senator Warner appears as a submis- 
sion for the record.] 

Chairman Leahy. Thank you. I’m going to put in a statement 
from Senator Cornyn on Judge Haynes. As I said, he talked to me, 
a respected member of this Committee. As I said, I told him we 
would work a time. Senator Alexander has a statement that I will 
put in on Mr. Anderson. Senator Feinstein is another respected 
member of this Committee and has a statement on Judge Mendez, 
and ni put all of those in the record. Of course, we’ll leave open 
the record for any other Senators. 

[The prepared statements of Senators Cornyn, Alexander, and 
Feinstein appear as a submission for the record.] 

Chairman Leahy. Why don’t the three of you step forward? I’ll 
administer the oath, then I want you to introduce your family. 
That’s not to suggest you wouldn’t be able to introduce them with- 
out being under oath. 

[Laughter.] 

[Whereupon, the witnesses were duly sworn.] 

Chairman Leahy. Thank you. Please sit down. 

Judge Haynes, could you introduce your family? The reason I al- 
ways like to do this at these hearings, someday in the Haynes, 
Mendez, or Anderson archives they will have their names on this 
record. We will double-check with you for the spelling of all the 
names and everything. 

But Ms. Haynes, please go ahead. 

Ms. Haynes. Thank you, Mr. Chairman. I appreciate it very 
much. I’m very honored to have with me some colleagues and 
friends from my first, as well as three members of my family: my 
brother-in-law, Roger Haynes, my nephew, Travis Haynes, and 
last, but certainly not least, my husband, Craig Haynes. My sister, 
Wydad Doubleday-Ruthberg had very much wanted to come and 
had her plane ticket from California, and then came down with a 
horrible case of the flu that I’m sure you’re glad she’s not here giv- 
ing to all of us. But she just simply couldn’t make the trip. My par- 
ents also were unable to make the trip, but they send their great 
thanks to you for holding this hearing. 

Chairman Leahy. And we will put the names of the members of 
your firm also in the record so that we’ll have that. 

Ms. Haynes. Thank you. 

Chairman Leahy. The staff will work with you, or Mr. Kim will 
work with you and we’ll make sure we get those names. 

Judge Mendez? 

Senator Warner. Mr. Chairman, if I might interject, I wonder if 
the young man would kindly stand and be recognized? It’s very im- 
portant he attend this hearing today, and I want everybody to take 
a good look at him. Could you introduce him? 

Ms. Haynes. My nephew, Travis Haynes. He’s 14, and taking a 
day or two from school to come and learn something first-hand 
about government. 

Senator Warner. Well, that’s important. 
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Chairman Leahy. And I hope, Travis, you’ve had an opportunity 
to get a tour around the Capitol, too, because this is the seat of de- 
mocracy. You go ahead and sit down. I just want to tell you a story, 
a brief story. 

I have a friend of mine from overseas, older than I am. Shortly 
after 9/11, he was here visiting and we were walking down the 
steps of the Capitol and it was just about dusk. This Capitol build- 
ing is so inspiring, the sky turns this kind of deep bluish purple 
and the dome was all lit up. I said to him, “Isn’t that beautiful?” 
He said, you know, in World War II when we were being bombed 
by the Nazis in home area, he said, my father had a picture of the 
Capitol, the U.S. Capitol. He told us, don’t worry, the Americans 
will come to help out, and they did. It was interesting. 

Senator Warner, I told him, I was pointing to the police around 
and I said how much they do to protect all of us here. He went 
around and obviously with an accent, not an American, and shook 
hands with each one of them and thanked them. It was very mov- 
ing. So I hope you get a chance to go through that because it is 
a place that has protected our liberties. During the Civil War, 
President Lincoln wisely kept the building going on of it. It was 
burned in 1814, but rebuilt. It’s an amazing place. 

Judge Mendez? 

STATEMENT OF HON. JOHN MENDEZ, NOMINEE TO BE U.S. 

DISTRICT JUDGE FOR THE EASTERN DISTRICT OF CALI- 
FORNIA 

Judge Mendez. Senator, unfortunately, coming from California, 
my wife and three daughters were unable to make the trip with 
me, but I know they’re here in spirit: my wife Susan, my daugh- 
ters, Mary, Caroline and Elizabeth. And as Judge Haynes indi- 
cated, my 80-year-old father wanted to make the trip but just 
wasn’t able to, but I know he’s here in spirit as well, too. Thank 
you for allowing me to be here today. 

Chairman Leahy. What are the ages of your daughters? 

Judge Mendez. My daughter is — the oldest is 20, a junior in col- 
lege. I have an 18-year-old daughter, and I have a 13-year-old 
daughter who acts like a 20-year-old daughter. 

[Laughter.] 

Chairman Leahy. You’re very fortunate. I’ve reached an age now, 
we count the grandchildren. In fact, I was helping to baby-sit two 
of them last night. 

Judge Anderson? 

STATEMENT OF STANLEY THOMAS ANDERSON, NOMINEE TO 

BE U.S. DISTRICT JUDGE FOR THE WESTERN DISTRICT OF 

TENNESSEE 

Judge Anderson. Thank you, Mr. Chairman. I’d like to introduce 
to you my wife Lori, and also my son, six-year-old Hunter. Hunter, 
we are very glad could be with us today. 

Chairman Leahy. There we are. 

Judge Anderson. And I have two daughters. One is 19, who’s in 
college, and one who’s 13, as John said, who believes that she’s 
close to 20 also. But I think it’s a common situation. 

Chairman Leahy. Well, thank you. Thank you very much. 
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Our first witness will be Catharina Haynes. She’s been nomi- 
nated for a Texas seat in the U.S. Court of Appeals for the Fifth 
Circuit. She’s a former State trial court judge for 8 years. Is that 
correct? 

Ms. Haynes. Yes, Mr. Chairman. 

Chairman Leahy. And I do have this right, that 191st District 
Court for the State of Texas? 

Ms. Haynes. That’s correct. 

Chairman Leahy. Coming from a little, tiny State like mine, we 
talk about our 14 districts. This is amazing. She’s currently a part- 
ner in the law firm of Baker & Botts in Dallas, Texas. She grad- 
uated valedictorian with highest honors from the Florida Institute 
of Technology, graduated second in her class at Emory University 
School of Law. My eldest son is a graduate of Emory School of Law, 
and I noted that. Prior to her service on the State bench, Ms. 
Haynes worked in private practice for 12 years at the Texas law 
firms of Thompson & Knight and Baker & Botts. What year did 
you graduate from Emory Law School, just out of curiosity? 

Ms. Haynes. 1986. I think I was a little ahead by a few years. 

Chairman Leahy. Would you like to make any kind of opening 
statement? You’re most welcome to. 

Ms. Haynes. Mr. Chairman, if I could, I just want to say a few 
words of thanks, if that would be acceptable. 

Chairman Leahy. Please. 

STATEMENT OF CATHARINA HAYNES, OF TEXAS, NOMINEE TO 
BE U.S. CIRCUIT COURT JUDGE FOR THE FIFTH CIRCUIT 

Ms. Haynes. Mr. Chairman, I want to start by thanking you very 
much. I realize this is a recess week. It is a time when there are 
a lot of other things that you could be doing, not the least of which 
was the skiing you mentioned. But I know you also have a great 
many commitments to your constituents, to the Senate, and to this 
Committee that you could be attending to, and I very much appre- 
ciate that you took time to hold this hearing here today. 

I want to thank Senator Warner very much for being here as 
well. I realize you had many other obligations and I appreciate 
your time yesterday, and your graciousness in being here. 

I want to thank the staffs as well. I realize they work extremely 
hard to gather information that’s necessary to this important role 
of advice and consent, and I do thank them very much. 

I also thank the President for nominating me, and Senators 
Hutchison and Cornyn for their support and encouragement. I 
thank very much all of my colleagues and friends in Dallas, includ- 
ing those at Baker, Botts. I particularly thank my family. They’ve 
been a tremendous source of strength and encouragement, not the 
least of which is my husband Craig, whom I introduced, and has 
been a tremendous support and help to me and a great role model 
to me as a lawyer and a person. So, thank you again. 

Chairman Leahy. Well, thank you very much. The Fifth Circuit 
is an intriguing circuit. It covers one of the most ethnically, ra- 
cially, and economically diverse regions of the country. But it’s also 
historically been the vanguard of protecting the civil rights of 
Americans. In the wake of the groundbreaking Brown v. Board of 
Education decision, it was Fifth Circuit judges who took a prime 
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role in tearing down Jim Crow society in a region that had many 
areas highly segregated. They extended the Brown’s promise of 
equality for education to other areas, transportation, voting rights, 
and so on. 

So I think that a nominee to this court has a great obligation to 
demonstrate sensitivity to people of different backgrounds, a com- 
mitment to equal justice under the law. You would face many 
issues that, for example, a judge in my own State of Vermont may 
not in a lifetime, or many other States similarly situated as mine. 
Now, you served in a court that normally does not produce written 
opinions, so it’s hard to go into that kind of a paper trail. 

Have there ever been times, either as a lawyer, an advocate, or 
as a judge when you’ve taken difficult or unpopular positions on 
comparatively poor or powerless individuals or members of racial 
minorities, and taken that position when they may be up against 
a government or a large corporation? 

Ms. Haynes. Mr. Chairman, I am so fortunate to have been born 
into a multi-cultural family long before I knew what that word 
meant. My parents are both immigrants from two different parts 
of the world, and I had a front seat on the world just sitting in my 
own living room growing up. I have brought that understanding of 
different backgrounds to my work as a lawyer and as a judge. 

As a judge, I was fair to everyone. Everyone that walked in the 
room, I realized I was the face of justice to them. The people of the 
least means and the people of the greatest means all had equal jus- 
tice under the law in my court. I have had the privilege and honor 
of working in the Vickery Meadow area of Dallas, which is a three 
square mile area that is full of many wonderful people of many di- 
verse backgrounds, many of whom are low-income and come from 
all across the world. I had a concern about this area, because when 
you drive around you see a lot of different stores, but you see no 
law offices. 

So in the last year after I returned to private practice, I went 
about trying to do something about that. It was a little bit of a dif- 
ficult issue because the existing structure for pro bono legal serv- 
ices really couldn’t serve that community, and I was able to bring 
together a coalition of several different agencies throughout Dallas 
County to join together to form the Vickery Meadow Legal Clinic 
that had its inaugural — 

Chairman Leahy. The Victory? 

Ms. Haynes. Vickery Meadow Legal Clinic, that had its inau- 
gural clinic 3 weeks ago tonight. We had a number of clients ap- 
pear. We had 25 volunteer attorneys or more. We had non-attorney 
volunteers. We had folks from the National Council of Jewish 
Women come and act as leaders. It was a wonderful collaboration 
of community organizations to help people who not only are low- 
income, but also many times have language difficulties and cultural 
barriers to seeking legal help. 

Chairman Leahy. I ask this because. I’m sure you’d agree that 
as a judge, you have to leave any kind of political bias behind. You 
have to be — you can’t look at somebody as Democrat or Republican, 
poor, rich, no matter what their racial background. What would 
you say — and let me back up a little bit. When I voted for judges, 
and I’ve voted for thousands of them over the years, I always ask 
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myself the question: if I had to appear before that judge would it 
make any difference who I was, plaintiff, defendant, rich, poor, 
anything else? 

Can you sit here this morning and just say you’re ready to do 
that? I’m not asking you to never be political in your thinking or 
your voting or anything else like that, but when that person, that 
litigant, that issue is before you, can you sit there and say I’m 
going to be fair. I’m going to be fair no matter what, and the other 
judge says on here. I’m going to be my own person? 

Ms. Haynes. Mr. Chairman, I can not only say I will be fair, I 
can point to 8 years of a court in which there were never any 
Democrats or Republicans, there were only litigants seeking justice 
and for whom I was that face of justice. I believe I have a very good 
reputation for being fair and impartial to all, whatever their back- 
ground and whatever their political indications. 

Chairman Leahy. Thank you. 

[The biographical information follows.] 
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UISITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

QUESTIONNAIRE FOR JUDICIAL NOMINEES 

PUBLIC 


1 . Name : Full name (include any former names used). 

Catharina Jacoba Hendrika Dubbelday Haynes 

Former Names: maiden name of Dubbelday; former last name of Dubbeldam (as a 
child); former nickname of “Riekje” (as a child) 

2. Position : State the position for which you have been nominated. 

United States Circuit Judge for the Fifth Circuit 

3. Address : List current office address. If city and state of residence differs from your 
place of employment, please list the city and state where you currently reside. 

Office: Baker Botts L.L.P.; 2001 Ross Ave., Ste. 600; Dallas, TX 75201 

Residence: Garland, Texas 

4. Birthplace : State year and place of birth. 

1963; Melbourne, Florida 

5. Marital Status : (include name of spouse, and names of spouse pre-marriage, if 
different). List spouse’s occupation, employer’s name and business address(es). Please, 
also indicate the number of dependent children. 

I am married to Craig Alan Haynes. He is an attorney and a partner at Thompson & 
Knight, 1700 Pacific Ave., Ste. 3300, Dallas, TX 75201. I have no children. 

6. Education : List in reverse chronological order, listing most recent first, each college, 
law school, or any other institution of higher education attended and indicate for each the 
dates of attendance, whether a degree was received, and the date each degree was 
received. 

Emory University School of Law, August 1983-May 1986; J.D. with distinction. May 
1986 

Florida Institute of Technology, January 1980-June 1983 (also audited a course in the 
summer of 1984), B.S. Psychology with highest honors, June 1983 
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7- Employment Record : List in reverse chronological order, listing most recent first, all 
governmental agencies, business or professional corporations, companies, firms, or other 
enterprises, partnerships, institutions or organizations, non-profit or otherwise, with 
which you have been affiliated as an officer, director, partner, proprietor, or employee 
since graduation from college, whether or not you received payment for your services. 
Include the name and address of the employer and job title or job description where 
appropriate. 

Compensated Work since College: 

Baker Botts L.L.P, 2001 Ross Ave., Ste. 600, Dallas, TX 75201 (Partner: 1/07-present) 

Judge, 191'* District Court, 600 Commerce Str., Rm. 740, Dallas, TX 75202 (1/99-12/06) 

Baker Botts L.L.P, 2001 Ross Ave., Ste. 600, Dallas, TX 75201 (Partner: 1/95-12/98; 
Associate: 9/88-12/94) 

Thompson & Knight, 1700 Pacific Ave., Ste. 3300, Dallas, TX 75201 (Associate: 5/86- 
8/88; Summer Clerk: 5/85-6/85) 

Bondurant, Stephenson & Smith (now called Bondurant Mixson & Elmore), 1201 W. 
Peachtree Str., Ste, 3900, Atlanta, GA 30309 (Summer Associate: 7/85-8/85) 

Emory University School of Law, 1301 Clifton Road, Atlanta, GA 30322 (Teaching 
Assistant: 8/85-5/86) 

Norrell Services, Inc., 3535 Piedmont Rd. NE, Atlanta, GA 30305 (Temporary Worker, 
Summer of 1984) 

Florida Institute of Technology, Office of the Registrar, 150 W. University Blvd., 
Melbourne, FL 32901 (Student Assistant: began working there prior to college 
graduation - 8/83) 

Volunteer Officer/Director Positions since College: 

Charitable: Vickery Meadow Learning Center, 6329 Ridgecrest Dr., Dallas, TX 7523 1 
(Director, 2005-present) 

Bar Association: Dallas Women Lawyers Association, c/o Melanie Durst, 700 N. Pearl 
Str., Dallas, TX 75201 (Advisory Director, 2003 -present); At-Large Director, Dallas Bar 
Association, 2101 Ross Ave., Dallas, TX 75201 (2001) 

Governmental: Court Reporters Certification Board, P.O. Box 13131, Austin, TX 78711 
(Chair, 2003-06) 
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Political/Civic: Southwest Dallas Pachydenn Club, do Lucie Weaver, 301 Cindy Way, 
DeSoto, TX 75115 (Director for about one month early this year; resigned due to work 
eommitments); Greater Dallas Paehyderm Club, c/o Bob Sehies, 3523 Brookhaven Club 
Road, Farmers Braneh, TX 75234 (Director, early 2000s); Dallas Republiean Career 
Women, e/o Kathy Zerangue, 10532 Ravenscroft Dr., Dallas, TX 75230 (a viee president 
in approximately 2002-04); Greater Garland Republiean Organization, P.O. Box 460793, 
Garland, TX 75046 (Treasurer then President in late 1990’s/early 2000 period) 

8. Military Service and Draft Status : Identify any serviee in the U.S. Military, including 
dates of service, branch of service, rank or rate, serial number (if different from social 
security number) and type of diseharge received. 

None 

9. Honors and Awards : List any scholarships, fellowships, honorary degrees, aeademie or 
professional honors, honorary society memberships, military awards, and any other 
speeial reeognition for outstanding service or achievement. 

Awards and Professional Honors: 

2006 State Bar of Texas Presidential Commendation 

2006 Florida Tech Alumni Association Outstanding Achievement Award 

2005 Dallas Association of Young Lawyers (DAYL) Foundation Award of Exeellenee 

2004 Dallas Women Lawyers Association Louise B. Raggio" Award 

2003 Dallas Women Lawyers Association Outstanding Board Member Award 

1996 & 2002 Dallas Bar Association Jo Anna Moreland Outstanding Committee Chair 

Award 

Texas Board of Legal Specialization: I am Board Certified in Consumer and Commercial 
Law by the Texas Board of Legal Specialization, a designation shared by fewer than 100 
attorneys in Texas. I was originally certified in 1997. Re-certification takes place every 
five years. I was re-certified in 2002, and my 2007 application for re-certification is 
pending. 

Committee for a Qualified Judiciary: This organization is a non-partisan committee 
made up of lawyers and community members, and determines whether each candidate in 
a contested race is “endorsed as qualified” or not by the committee. In both of my 
contested races forjudge (2002 and 2006), I was endorsed as qualified by the CQJ. 

College of Judicial Studies: As a judge, I received a Certificate of Speeial Competence in 
Civil Jurisprudenee from the Texas Center for the Judiciary in 2005. To maintain the 
certifieate, one must remain an active judge. Accordingly, the certificate beeame inactive 
upon my departure from the bench. 


3 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00543 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



534 


Scholarships: I attended Emory University School of Law on a 50% academic 
scholarship; I received an additional scholamhip in my final year. I was a National Merit 
Scholar (college-sponsored) at Florida Institute of Technology. 

Academic Honors: I received the Faculty Scholarship Award from Florida Institute of 
Technology and graduated with highest honors, first in my class. I graduated with 
distinction from Emory University School of Law, second in my class. I also received a 
National Association of Women Lawyers Outstanding Woman Law Graduate Award 
(1986) and an AAUW Excellence for Women Award (1983). 

Honorary Society Memberships: Law School: Order of the Coif 

College: Blue Key National Honor Fraternity; Psi Chi National Honor Fraternity. 

10. Bar Associations : List all bar associations or legal or judicial-related committees, 
selection panels or conferences of which you are or have been a member, and give the 
titles and dates of any offices which you have held in such groups. 

State Bar of Texas: Professional Ethics Committee for the State Bar of Texas (2007- 
present); Insurance Section Council (2002-present); Member (1986-present); College of 
the State Bar of Texas (1991-present) 

Supreme Court of Texas Jury Task Force (1996-97) 

Dallas Bar Association; At-Large Director (2001); Co-Chair: Courthouse Committee 
(2005), Bench/Bar Conference Committee (2002), and Judiciary Committee (1996). 
Chair, Subcommittee on Vickery Meadow Area of Pro Bono Activities Committee 
(2007); ADR Section Council (2001-03); Member (1986-present); also a member of 
various sections and committees of the Dallas Bar over the years. 

Honorary member of Garland Bar Association 

Member of the National Association of Women Judges 

American Bar Association 

Dallas Women Lawyers Association Advisory Board 

Bar Association of the Fifth Federal Circuit 

Eastern District of Texas Bar Association 

Dallas Inn of Court 

Dallas Bar Foundation 

DAYL Foundation 
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1 1 . Bar and Court Admission : 

a. List the date(s) you were admitted to the har of any state and any lapses in 
memhership. Please explain the reason for any lapse in membership. 

I was admitted to the Texas har in November of 1986. 

I have had no lapses in membership. 

b. List all courts in which you have been admitted to practice, including dates of 
admission and any lapses in membership. Please explain the reason for any lapse 
in membership. Give the same information for administrative bodies that require 
special admission to practice. 

I am admitted to practice before all Texas state courts. 

I have been admitted to the bar of the following federal courts; 1 am not aware of 
any lapses in membership: 

United States District Court for the Northern (1987), Eastern (1988), Western 
(1997) and Southern (2007) Districts of Texas 

United States Court of Appeals for the Fifth (1987) and Tenth (1988) Circuits 
Supreme Court ofthe United States (1991) 

12. Memberships : 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 10 or 11 to which 
you belong, or to which you have belonged, or in which you have significantly 
participated, since graduation from law school. Provide dates of membership or 
participation, and indicate any office you held. Include clubs, working groups, 
advisory or editorial boards, panels, committees, conferences, or publications. 

Vickery Meadow Learning Center (Director, 2005-present) 

Attorneys Serving the Community (2006-present) 

Court Reporters Certification Board (Chair, 2003-06) 

Team Dallas/Republican Eagles (1998-present) 

Greater Garland Republican Organization (1997-2007; former President, 
Treasurer) 

Southwest Dallas Pachyderm Club (2006-07; director for about one month) 
Southeast Dallas Pachyderm (approx. 2001-02) 

Greater Dallas Pachyderm Club (approx 1999-07; former director) 

Park Cities Republican Women’s Club (approx. 2003-07) 

Dallas Republican Career Women (1997-2007; former vice president) 

First Ladies Republican Women’s Club (approx. 2005-06) 
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Garland Area Republican Women’s Club (approx. 1997-2000; now defunct) 

Tower Club (a private lunch club) I have been a member since 1995 
Eastminster Presb 5 derian Church (childhood - 1980’s) 

NorthPark Presbyterian Church (attended in late 80’s, joined in 1992-cutrent) 

I joined Gamma Phi Beta Sorority in college, and 1 was the treasurer of the local 
chapter during college. 1 am considered an alumna for life, although 1 have not 
been active. 

b. The American Bar Association's Commentary to its Code of Judicial Conduct 
states that it is inappropriate for a judge to hold membership in any organization 
that invidiously discriminates on the basis of race, sex, or religion. Please 
indicate whether any of these organizations listed in response to 12a above 
currently discriminate or formerly discriminated on the basis of race, sex, or 
religion - either through formal membership requirements or the practical 
implementation of membership policies. If so, describe any action you have taken 
to change these policies and practiees. 

I have been a member of women’s groups and the Presbyterian Church. No group 
of which I have been a member practiees invidious discrimination on the basis of 
race, sex or religion. 

13. Published Writings and Public Statements : 

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, 
editorial pieces, or other published material you have written or edited, including 
material published only on the Internet. Please supply four (4) copies of all 
published material to the Committee. 

Booh 

Chapter Co-Author (with Craig Haynes) Chapter 17, “Posttrial Motions,” Federal 
Civil Procedure and Evidence During Trial, 5** Circuit (published by Lawyers 
Cooperative, but not circulated) (1998) 

Articles: 

“Constructing a Jury Charge: Perspectives from the Bench,” Advocate, State Bar 
of Texas, Litigation Section, Winter 2004 

“The Psychotherapist-Client Testimonial Privilege: Defining the Professional 
Involved,” 34 Emory Law Journal 777 (1985) 

I also provided information about the procedures in my court which was printed 
in the Dallas County Bench Books (exemplars from 2004 and 2006 are being 
submitted). 
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Pamphlet: 

I was one of the authors of a published pamphlet entitled: “Representing 
Yourself: What You Need to Know,” originally published under a grant by the 
Dallas Bar Foundation through the work of the Dallas Association of Young 
Lawyers. 

During the 2006 campaign, I responded to a Dallas Business Journal 
questionnaire, and the responses were printed in that publication. I also 
responded to the following questionnaires published online or circxdated as a 
handout: Dallas Morning News, League of Women Voters, Channel 11, the 
Dallas Examiner, Grand Prairie Chamber of Commerce, Association of Attorney 
Mediators and Christian Coalition. During the 2002 campaign, I responded to the 
following questionnaires published online: Dallas Morning News (copy could not 
be located) and League of Women Voters. 

Columns: 

“Prospecting for Jurors,” Financial Advisor News (newsletter for the National 
Association of Insurance and Financial Advisors), 2006 

“What I’ve Learned as a Judge I Wish I’d Known as a Lawyer,” Dicta, published 
by the Dallas Association of Young Lawyers, February 2004 

“From Russia with Understanding,” Dallas Women Lawyers Association 
Newsletter, November 2003 

“Raising the Next Generation of Lawyers,” Dallas Women Lawyers Association 
Newsletter, Summer 2002 

“Beyond Billables: Getting from Here to There,” Dicta, published by the Dallas 
Association of Young Lawyers, July 2002 

I also wrote some judicial profiles for the Dallas Bar Association Headnotes in 
the 1990’s as a lawyer. 1 wrote a letter to the editor of the Dallas Morning News 
in 1996 supporting Bob Dole for president. I do not have a copy of these 
documents. 

Some speeches listed in response to Question 13d were accompanied by papers. 

b. Please supply four (4) copies of any reports, memoranda or policy statements you 
prepared or contributed in the preparation of on behalf of any bar association, 
committee, conference, or organization of which you were or are a member. If 
you do not have a copy of a report, memorandum or policy statement, please give 
the name and address of the organization that issued it, the date of the document, 
and a summary of its subject matter. 

None 


7 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00547 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 


PsN: CMORC 



538 


c. Please supply four (4) eopies of any testimony, offieial statements or other 
eommunieations relating, in whole or in part, to matters of public policy or legal 
interpretation, that you have issued or provided or that others presented on your 
behalf to public bodies or public officials. 

In my capacity as Presiding Judge of the Civil District Courts in 2005, 1 was one 
of the signatories on a letter on behalf of all Dallas district judges concerning 
proposed changes to the Texas Code of Judicial Conduct. In addition, I orally 
presented the position of the Dallas County state district judges at a public 
hearing. I do not know if the hearing was recorded, and I do not have copies of 
any such recording or transcript. 

d. Please supply foxn (4) copies, transcripts or tape recordings of all speeches or 
talks delivered by you, including conunencement speeches, remarks, lectures, 
panel discussions, conferences, political speeches, and question-and-answer 
sessions. Please include the date and place where they were delivered, and 
readily available press reports about the speech or talk. If you do not have a copy 
of the speech or a transcript or tape recording of your remarks, please give the 
name and address of the group before whom the speech was given, the date of the 
speech, and a summary of its subject matter. If you did not speak from a prepared 
text, please furnish a copy of any outline or notes from which you spoke. 

Political Speeches; As a local judicial candidate, I have been to dozens, maybe 
hundreds, of events where each candidate is asked to introduce himself or herself 
and given 30 seconds to 2 minutes to speak about his or her qualifications. I have 
no recordings or notes of these matters and no way to track accurately the dates or 
locations of these events. Similarly, candidate debates usually involve numerous 
candidates with no script or recording. I also spoke to the Dallas Republican 
Career Women and to the Southwest Dallas Pachyderm Club (in the 2000’s) 
about courthouse operations and jury service and to the Richardson Republican 
Women about evaluating judges (in 1998). I do not have any notes or recordings 
of those events. 

Other Speeehes: With respect to the speeches below, other than papers delivered 
at such a speech, I have no written memorialization of those speeches. With 
respeet to speeches given at continuing education seminars, such as those hosted 
by the University of Texas or the State Bar of Texas, there may be a recording of 
those speeches, available through those organizations. 

Keynote Speaker, Summer Law Intern Program Recognition Reception, Dallas 
Bar Association, August 2007 

Panelist, “What Works (and What Doesn’t Work) in Litigation: Tips for Experts 
from the Beneh and Bar,” National Litigation Support Services Association, Las 
Vegas, June 2007 
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Panelist, "Back From the Bench: Former Trial Judges Reflect on Effective 
Appellate Lawyering During Trial," Dallas Bar Association, Appellate Law 
Section, May 2007 

"The Rise and Fall of Sweetheart Deals: Agreements and Assignments After 
Gandy” 4th Annual Advanced Insurance Law Course, State Bar of Texas, Dallas, 
March 2007 

"Preview and Review of Key Insurance Cases," Dallas Bar Association, Tort & 
Insurance Section, Dallas, October 2006 

Panelist, Jury Service and Practice in the Courts, Garland Exchange Club, 
Garland, September 2006 

“Separation of Powers,” Preston Center Rotary Club, Dallas, 2006 

“A View from the CRCB,” Texas Court Reporters Association Annual 
Conference, Houston, June 2006 

"Do's and Don'ts for the Advocate in the Courtroom," 19th Annual Advanced 
Evidence and Discovery Course, State Bar of Texas, Dallas, May 2006 

Panelist, “The Ethics of Lawyer-Judge Interactions,” Dallas Bar Association 
Legal Ethics Committee Annual Evening Seminar, Dallas, April 2006 

“The Ethics of Lawyer- Judge Interactions,” Mesquite Bar Association, Mesquite, 
February 2006 

Panelist, "Judicial Panel on Insurance Cases: What Judges Would Like to See," 
10th Annual Insurance Law Institute, The University of Texas, Austin, December 
2005 

Panelist, “CRCB Potpourri: Hot Topics at the CRCB,” Dallas Court Reporters 
Association “Ethics & Rules Conference, Dallas, October 2005 

Panelist, “The Jury Charge,” Dallas Bar Association Bench/Bar Conference, 
Horseshoe Bay, October 2005 

Panelist, Guardian Ad Litem Seminar, Dallas Association of Young Lawyers, 
Dallas, May 2005 

"Traps for the Wary: What Every Young Lawyer Should Know," Dallas 
Association of Young Lawyers, Dallas, April 2005 

Panelist, "Mock Mediation on Construction Liability Issues," 2nd Annual 
Advanced Insurance Law Course, State Bar of Texas, Dallas, April 2005 
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“CRCB Potpourri; Hot Topics at the CRCB,” Texas Court Reporters Association 
Officials Retreat, Dallas, April 2005 

Moderator, “Forum on South Dallas,” Dallas Republican Career Women Meeting, 
Dallas, 2005 

Panelist, "What on Earth Are They Thinking? A Panel of Judges Answers and 
Asks the Eternal Questions About Coverage Litigation," American Bar 
Association, Insurance Coverage Litigation Committee Seminar, Tucson, March 
2005 

Panelist, “Women in Politics,” Dallas Women Lawyers Association, Dallas, 
December 2004 

Paiielist, "The Duty to Defend in Transition: A Mock Summary Judgment 
Argument," 9th Annual Insurance Law Institute, The University of Texas, 
Houston, November 2004 

“The Do’s and Don’ts of Summary Judgment Motions,” Ten Minute Mentor 
Series for Texas Young Lawyers Association (web-based, available at 
www.tenminutementor.com), November 2004 

Panelist, "The Ethics of Lawyer-Judge Interactions," Bench/Bar Conference, 
Dallas Bar Association, Conroe, Texas, October 2004 

"The Three R's of Professionalism for the Newer Lawyer," Dallas Association of 
Young Lawyers, Dallas, September 2004 

"The Top 10 Things Judges Want to Say to Insurance Lawyers," Insurance, 
Litigation and You; The Impact of Insurance in Litigation, State Bar of Texas, 
Insurance Law Section Seminar, Dallas, June 2004 

"Moving Motions and Riveting Responses: What Every Young Lawyer Needs to 
Know," Dallas Association of Young Lawyers, Dallas, May 2004 

Panelist, Guardian Ad Litem Seminar, Dallas Association of Young Lawyers, 
Dallas, May 2004 

"Texas Insurance Law; The Year in Preview," Dallas Bar Association, Tort & 
Insurance Section, Dallas, February 2004 

Panelist, "Practicing Law in Dallas County," Tarrant County Bar Association, 
Fort Worth, December 2003 

Panelist, Judicial Panel, Dallas Women Lawyers Association, Dallas, November 
2003 
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Panelist, Guardian Ad Litem Seminar, Dallas Association of Young Lawyers, 
Dallas, September 2003 

Panelist, "The Ethics of Lawyer-Judge Interactions," Dallas Bar Association, 
Dallas, May 2003 

Panelist, “Judicial Perspectives on Employment Law,” Dallas Bar Association 
Employment Law Section, Dallas, January 2003 

"Non-Scientific and Soft Science Experts," Dallas Bar Association, Family Law 
Section, Dallas, September 2002 

Panelist, "Punitive Damages Coverage," Seventh Annual Insurance Law Institute, 
The University of Texas, San Antonio, September 2002 

“Jury Charge from the Trial Court’s Perspective,” Dallas Bar Association 
Appellate Law Section, March 2002 

Panelist, “View from the Bench regarding ADR,” Dallas Bar Association ADR 
Section, January 2002 

“Why You Should Serve on a Jury,” Dallas Rotary Club, 2002. 

Panelist, "Judicial Panel: Finding and Fighting Remedies for Breach of the Duty 
to Defend," Sixth Annual Insurance Law Institute, The University of Texas, 
Austin, September 2001 

Panelist, "Trial Court's Perspective: Common Evidentiary Problems," 24th 
Annual Advanced Civil Trial Course, State Bar of Texas, Dallas, August 2001 

"What I Know Now That I Wish I Had Known as a Lawyer," Dallas Bar 
Association, Dallas, August 2001 

"Jury Charge Do's and Don'ts" and "Succeeding in Summary Judgment Motion 
Practice," An Evening with the Judges, St. Mary's University School of Law, 
Dallas, June 2001 

Panelist, “The Jury Charge,” Dallas Bar Association, Dallas, January 2001 

“Pimitive Damages,” KPMG Peat Marwick Seminar, Dallas, July 2000 

"2000: Year in Preview," Dallas Bar Association, Tort & Insurance Section, 
Dallas, February 2000 

“Ethics of Lawyer-Judge Interactions,” Dallas Bar Association Housing Crisis 
Training, October 1999 (with Judge Margaret Keliher) 
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Panelist, “Masters in Jury Selection,” American Board of Trial Advocates, Dallas, 
August 1999 

Panelist, “Succeeding in our Courts,” Dallas Bar Association Business Litigation 
Section, Dallas, July 1999 

Panelist, “Judicial Perspectives on Employment Law,” Dallas Bar Association 
Employment Law Section, Dallas, January 1999 

Panelist, “Dallas District Judges,” Dallas Trial Lawyers Association, Dallas, June 
1998 

I have also presented in-house continuing legal education speeches on legal topics 
with accompanying papers to the lawyers at Baker Botts. Because these speeches 
and papers are prepared and delivered only to lawyers at the firm, they are 
considered confidential and proprietary to the firm. 

Further, I have also participated in speaking occasions as follows: 

Bar Associations: I have been asked to speak about procedures in my court on 
large judicial panels, such as at several of the annual Dallas Bar Association 
Minority Attorney Business Development Initiative seminars. I have also been a 
leader of discussion groups at various Dallas Bar Association seminars, such as 
one in June of 2007 (the Law Student Professionalism Program) and several 
Bench/Bar Conferences. I have also participated in the DAYL Dinner for the 
Judiciary as a speaker or table leader. On several occasions between 1999 and 
2006, I participated in the Garland Bar Association’s Evening with the Civil 
Judges (always held in October) in which each judge would talk for a few minutes 
about practices and procedures in his/her court. 

Associations of Mediators: I have spoken as a panelist on several “judicial panels” 
sponsored by either the Association for Conflict Resolution (Dallas Chapter) or 
the Association of Attorney Mediators (Dallas Chapter). 

Mock Trial/Moot Court Competitions: I have also judged various mock trial and 
moot court competitions such as the National High School Mock Trial 
Competition (local, state and national level), the SMU Law School competition, 
the Hispanic National Bar 'Association competition and the Youth Believing in 
Change speech competition. I have also participated in mock trial programs 
intended as training exercises sponsored by various groups. 

Presentations at the Courthouse: Various groups have visited the courts, and I 
have participated in speaking at the courthouse to those groups ranging from a 
group of Russian women lawyers, adult students from the Vickery Meadow 
Learning Center and elementary and high school students. I provided a paper 
entitled “Overview of Texas Courts” to some of those groups. During several of 
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the years that I was a judge, I participated in organizing the annual Dallas Bar 
seminar for the clerks and coordinators who work in the district and county 
courts, held at the Dallas County Courthouse. I spoke at some of those seminars 
on issues such as speaking to the media, summary judgment motions, severances 
and pro se litigants. Papers presented to the Clerks/Coordinators Seminars 
include: “Everything You Ever Wanted to Know about Motions for Summary 
Judgment and more” (2000), “Thoughts on Severances (2000), “De-stress 
Through Teamwork (2001, with others), “Do’s and Don’ts in Dealing with the 
Press” (2002). 

Orientation: From approximately 2001-2006, I was the speaker on Texas civil 
procedure and evidence, as well as Texas judicial ethics, at the annual orientation 
for law students who were preparing to serve as volunteer judicial interns in the 
courts during the summer. I also wrote two papers in support of that effort, which 
are still being used for that purpose; ‘Texas Civil Procedure and Evidence” and 
“An Overview of Judicial Ethics.” 

I do not use a prepared speech text or substantive notes. I do not have notes from 
most of these presentations. 

e. Please list all interviews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these interviews where 
they are available to you. 

I was interviewed by the Dallas Morning News editorial board in September of 
2002 and August of 2006 in connection with my general election races. There 
was no recording of those events, to my knowledge. The paper endorsed me both 
times, with a short discussion in the editorial page, and I have nothing else 
associated with those interviews. 

I was also interviewed in late 1995/early 1996 by the Dallas Morning News 
regarding the subject of the use of visiting judges. 

I was interviewed by the Texas Lawyer in 2004 or 2005 on the subject of judges’ 
work habits. 

I was interviewed by El Heraldo newspaper in late October 2006 regarding the 
court system. 

I was interviewed by a freelance reporter for the Dallas Morning News in 
connection with a voter registration drive in September or October of 2006. 

I was interviewed by the Dallas Business Journal on December 29, 2006 and by 
the Dallas Morning News in a similar time frame regarding leaving the court and 
returning to Baker Botts. 
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I do not have any clips or transcripts of those interviews. 

Local legal newspapers of the Dallas Bar Association (1999) and Dallas Women 
Lawyers Association (approximately 2000) interviewed me for judicial profiles as 
did the newspaper for Florida Institute of Technology Alumni (2006). I do not 
have any clips or transcripts of those interviews. 

I was interviewed in approximately 1996 by KERA radio about the subject of 
evaluating judges. 

I was interviewed in 2002 by a local Pakistani-language radio station about the 
importance of the jury system and of selecting qualified judges. 

I was interviewed on radio, 990 AM, in November of 2005, about the jury system 
and the courts on the “Peggy Lundy Show.” I have a tape of the Lundy show 
interview; I have no copies of anything associated with any of the other radio 
interviews. 

14. Judicial Office : State (chronologically) any judicial offices you have held, whether 
such position was elected or appointed, and a description of the jurisdiction of each such 
court. 

I held the position of Judge, 191®* Judicial District Court of Dallas County, Texas from 
January 1, 1999 to December 31, 2006. It is an elective office, elected on a countywide 
partisan basis. I was first elected in November of 1998 to a four-year term, taking office 
on January 1, 1999. I was re-elected in November of 2002 for another four-year term 
that ended on December 31, 2006. 

District courts in Texas are courts of general jurisdiction. In Dallas, different district 
courts hear different types of matters. As judge of the 191®*, I heard civil cases. As a 
volunteer judge, I heard family cases. 

15. Citations : If you are or have been a judge, please provide; 

a. citations for all opinions you have written (including concurrences and dissents); 
None, (see response to Question 15 e) 


b. a list of cases in which certiorari has been requested or granted; 

To my knowledge, the United States Supreme Court has not granted certiorari in 
any case over which I presided nor is any such request pending. 
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c. a short summary of and citations for all appellate opinions or orders where your 
decisions were reversed or where your judgment was affirmed with significant 
criticism of your substantive or procedural rulings; 

As the judge of the 191'* District Court for eight years, I disposed of 
approximately 7,000-8,000 cases. There is no systematic way to determine 
, affirmances and reversals, so the following list of reversals is based upon the 
contemporaneous notes I kept, my memory, and my review of the Court of 
Appeals’ website. I may have inadvertently omitted one or two, but I believe this 
list is complete. Cases from the 191" District Court are appealed to the Court of 
Appeals for the Fifth District Court at Dallas (known as the “Dallas Court of 
Appeals”), however, due to docket equalization issues, some cases are transferred 
from that court to another court of appeals. Appeals to the Texas Supreme Court 
are by discretionary petition for review. Unless otherwise indicated, these cases 
were decided by the Dallas Court of Appeals. I have included only cases in which 
I was the trial judge. 

Reversals: 

National Multiple Sclerosis v. Rice, (Case No. 11 -99-002 12-CV), 29 S.W.3d 174 
(Tex. App. - Eastland 2000, no pet.): The associate judge of the trial court heard 
a default judgment hearing and granted a default judgment, which I then signed. 
The Eastland Court of Appeals reversed, holding that the record did not 
adequately establish attempts to serve the defendant at the registered address 
before substituted service was used. 

Campbell v. Kosarek, (Case 05-00-00559-CV), 44 S.W.3d 647 (Tex. App. - 
Dallas 2001, pet. denied): Plaintiff filed a medical malpractice suit which was 
subject to the expert report requirements of then-Section 4590i of the Texas 
Revised Civil Statutes Annotated (now Chapter 74 of the Texas Civil Practice and 
Remedies Code). I signed an order dismissing the case for failure to file a timely 
report and failure to file adequate reports. The Court of Appeals reversed, 
holding that there was a period of time in which the case was abated, such that 
certain reports were timely and remanding for the trial judge to consider the 
adequacy of those reports. 

Comerica v. Dallas Central Appraisal District, (Case No. 05-99-00266-CV), 52 
S.W.3d 495 (Tex. App. - Dallas 2001, pet. denied): I granted summary judgment 
in a case presenting the question of whether a lienholder holding property to sell it 
for foreclosure is an “owner” for purposes of ad valorem taxation. The Court of 
Appeals held the opposite to my judgment and reversed with a dissenting opinion. 

Bollinger v. Suntrust, Case No. 05-99-01 364-CV (8/17/01, pet dism’d w.o.j.): I 
certified a class of investors relating to allegations of securities fraud. Between 
the time of that ruling and the time the appeal was decided, the Texas Supreme 
Court issued a ruling adding a new requirement that all cases in which a class is 
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certified must have a trial plan (known as a “Bernal trial plan,” after the name of 
that case). Because there was no Bernal trial plan, the Court of Appeals reversed 
and remanded to allow the trial judge to follow the Bernal procedures. I did so, 
and the Court of Appeals affirmed that ruling (Case No. 05-03-00302, 4/29/04, 
reported at 133 S.W.3d 342). A petition for review was filed and was recently 
denied by the Texas Supreme Court, leaving in place the class certification ruling. 

Scottsdale v. Travis, (Case 05-99-01 83 1-CV), 68 S.W.3d 72 (Tex. App - Dallas 
2001, pet. denied): By agreement, the parties presented cross-motions for 
summary judgment on the question of the duty to defend to the associate judge of 
the court. He granted summary judgment to the insured, and I signed a judgment 
to that effect. The Court of Appeals reversed, concluding that the incident in 
question was not a “fortuity” and holding that summary judgment should have 
been granted to the insurance company. 

McGarry v. Insurance Depot, Case No. 05-00-01012-CV (8/13/01, no pet.): In 
the underlying case, the petitioner’s attorney, a former appellate justice, was 
accused of filing a false affidavit to obtain an ex parte writ of garnishment from a 
judge of a different court. At a prior hearing regarding these issues, I dissolved 
the writ obtained by that attorney. Thereafter, Insurance Depot moved for 
sanctions. At the hearing on the motion for sanctions, the parties presented 
deposition excerpts and pointed to the record in support of their arguments for and 
against sanctions. I signed an order granting sanctions of $2500 against the 
attorney for filing a groundless petition for writ of garnishment in bad faith. The 
Court of Appeals did not address the question of groundlessness, but it found that 
the deposition excerpts and court record on which I relied were not in evidence 
such that there was no evidence of bad faith. 

City of Dallas v. Nathan, Case No. 05-01-00618-CV (9/21/01, no pet.): Plaintiff 
sued when her five-year old son died at a city pool. The City filed a plea to the 
jurisdiction based upon sovereign immunity which I granted it in part, but I 
denied it as to the claim of premises defect. Sovereign immunity is waived for 
premises defect claims. The Court of Appeals reversed, holding that the 
allegations did not state a premises defect claim such that sovereign immunity 
was not waived. 

Great American v. Martin, Case No. 05-00-01333-CV (8/6/02, no pet): The case 
involved a suit by an insurance agent against her insurance company. I granted 
summary judgment on the case except for the allegations of fraud. The jury found 
for the plaintiff, and I signed a judgment on the jury verdict The Court of 
Appeals reversed finding that as a matter of law, under the facts of this case, fraud 
was not an available cause of action. 

Mary Kay v. Woolf, (Case No. 05-03-01099-CV), 146 S.W.3d 813 (Tex. App. - 
Dallas 2004, no pet.): A sales director for Mary Kay sued for employment 
discrimination under a California statute, alleging that adverse employment 
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actions were taken against her after she was diagnosed with cancer and became 
pregnant. I signed a judgment in favor of the plaintiff on the jury verdict. The 
Court of Appeals reversed, holding that the plaintiff was not an employee of Mary 
Kay as a matter of law. 

GC Buildings v. RGS, (Case No. 05-05-00158-CV), 188 S.W.3d 739 (Tex. App. - 
Dallas 2006, no pet.): The parties had a dispute over delay payments in a 
construction contract. I granted summary judgment, hut the Court of Appeals 
reversed, finding fact issues existed. 

DeQuire v. City of Dallas, (Case No. 05-04-01 865-CV) 192 S.W.3d 663 (Tex. 
App. - Dallas 2006, pet. filed): I granted the City’s plea to the jurisdiction based 
upon sovereign immunity. The Court of Appeals reversed, finding that the City 
had waived its claim of sovereign immunity by seeking attorneys’ fees and costs 
in response to the plaintifFs request for a declaratory judgment. Under the Texas 
declaratory judgment statute, the court may award attorney’s fees and costs as are 
equitable and just to either side in a declaratory judgment action. Since this 
decision was handed down, the Texas Supreme Court has held that a 
governmental entity’s affirmative claim for relief waives sovereign immunity 
only for those claims responsive to and up to the amount of the relief sought by 
the governmental entity. Reata Constr. Corp. v. City of Dallas, 197 S.W.3d 371 
(Tex. 2006). A petition for review is pending in the Supreme Court in the 
DeQuire case. 

Counter-Intelligence v. Calypso, Case No. 05-06-00021-CV (2/13/07, pet. 
denied). This case involved a special appearance, the procedural way to challenge 
personal jurisdiction in Texas. I denied the special appearance. The Court of 
Appeals found insufficient minimum contracts and reversed and rendered. 

Partial Reversals: 

Hudiburg v. General Motors, (Case No. 05-02-01 1 66-CV), 1 14 S.W.3d 680 (Tex. 
App. — Dallas 2003), rev'd in part, affd in part, 199 S.W.3d 249 (Tex. 2006). 
TWs case presented the question of the duty to indemnify among the dealer, the 
component part manufacturer and the truck manufacturer for damages claimed 
when a truck accident injured a plaintiff in the underlying case. Indemnity was 
sought under Texas common law and statutory law. I granted summary judgment 
regarding the indemnity obligations of the truck manufacturer and component part 
manufacturer. The Court of Appeals reversed. The Texas Supreme Court held 
that summary judgment was properly granted by the trial judge on some of the 
statutory indemnity claims and affirmed the remainder of the holding of the Court 
of Appeals. 

Cigna V. Pybas, Case No. 05-03-005 17-CV (2/12/04) (vacated after appellate 
opinion, pursuant to settlement): This case involved a suit by the family of an 
HMO patient who alleged that his death was prematurely hastened by the 
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negligence and malice of the HMO. The case was tried to a jury which found the 
HMO liable for actual and pimitive damages in the decedent’s death. I signed a 
judgment on the jury verdict. The Court of Appeals affirmed the judgment except 
for the pimitive damages. Although the Court of Appeals agreed that the HMO 
had acted with malice (the legal standard for punitive damages in Texas), it 
concluded that the malice was insufficiently linked to the harm suffered by the 
decedent to support an award of punitive damages. 

TIG V. North American, (Case No. 05-04-00522-CV), 170 S.W.3d 264 (Tex. App. 
- Dallas 2005, no pet.): This case involved an insurance coverage dispute 
regarding which policies were primary, which were excess, and in what amounts. 
The Court of Appeals affirmed much of my rulings but reversed part of the 
calculation and remanded for recalculation of prejudgment interest. 

City of Dallas v. VSC, Case No. 05-05-01227-CV (6/21/06, no pet.): The city 
filed a plea to the jurisdiction which was I overruled. The Court of Appeals 
affirmed as to all counts except one where the court found that other necessary 
parties should have been joined; it found a lack of jurisdiction based on the non- 
joinder of necessary parties. 

Shaw V. Parker, Case No. 05-05-0020 1-CV (6/30/06, pet. denied): This case 
involved a series of contractual disputes between an employee and her former 
employer as well as a count for slander. I granted summary judgment as to all 
counts except the one for slander which proceeded to a bench trial at which I 
found for the plaintiff. The Court of Appeals affirmed the grant of summary 
judgment, but it reversed the finding of slander, holding that even when used to 
imply mental instability, as a matter of law, the word “crazy” cannot be 
slanderous. 

Dallas County v. Alejo, Case No. 05-06-002 14-CV (4/25/07)(petition for 
rehearing filed 6/12/07): This case involved a mentally ill woman who died in the 
Dallas County jail after ingesting so many coffee grinds that she experienced 
acute caffeine toxicity. Dallas Cotinty filed a plea to the jurisdiction, asserting 
that sovereign immunity barred the claim. Such a plea is an early pleading and 
challenges whether the allegations state a claim within jurisdiction. Sovereign 
immunity is waived in Texas if the claim involves the use of tangible personal 
property. I denied the County’s plea to the jurisdiction, finding that the claim 
involved the use of tangible personal property. On appeal, portions of my rulings 
were affirmed, but, the Court of Appeals also held that the Plaintiff failed to prove 
that the jailed decedent obtained the coffee grinds from Dallas County personnel, 
and thus found that the plea to the jurisdiction should have been granted. 

Mandamus: 

I have had only one mandamus petition granted, to my knowledge. First Texas 
Homes v. Van Wolfswinkel. In that case, I granted a motion to compel arbitration 


18 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 


Frm 00558 Fmt 6601 


Sfmt 6601 


S:\GPO\HEARINGS\47450.TXT SJUD1 


PsN: CMORC 



549 


for most of the case. The Court of Appeals denied the petition for writ of 
mandamus (Case No. 05-02-01209). The Texas Supreme Court ruled that the 
entire case should be sent to arbitration. (Case No. 02-0876; 11/14/03) Although 
cases arising under the Texas Arbitration Act can be appealed on an interlocutory 
basis, cases arising under the Federal Arbitration Act are subject to the mandamus 
procedure. 

d. a list of and copies of any of your unpublished opinions that were reversed on 
appeal or where your judgment was affirmed with, significant criticism of your 
substantive or procedural rulings; 

None 

e. a description of the number and percentage of your decisions in which you issued 
an unpublished opinion and the manner in which those impublished opinions are 
filed and/or stored; and 

None. As a state district judge in Texas, I wrote orders (a few with explanations), 
jury charges and findings of fact/conclusions, of law, but I did not write 
“unpublished opinions” or “published opinions.” I believe that the orders of my 
court are kept in either paper file format or microfiche/microfilm by the Dallas 
County District Clerk’s office. 

f. citations to all cases in which you were a panel member in which you did not 
issue an opinion. 

None. 

16. Recusal; If you are or have been a judge, please provide a list of any cases, motions or 
matters that have come before you in which a litigant or party has requested that you 
recuse yourself due to an asserted conflict of interest, or for any other apparent reason, or 
in which you recused yourself sua sponte. (If your court employs an "automatic" recusal 
system by which you may be recused without your knowledge, please include a general 
description of that system.) Please identify each such case, and for each provide the 
following information: 

a. whether your reeusal was requested by a motion or other suggestion by a litigant 
or a party to the proceeding or by any other person or interested party; or if you 
recused yourself sua sponte; 

b. a brief description of the asserted conflict of interest or other ground for recusal; 

c. the procedure you followed in determining whether or not to recuse yourself; 
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d. your reason for recusing or declining to recuse yourself, including any action 
taken to remove the real, apparent or asserted conflict of interest or to cure any 
other ground for recusal. 

Sua Sponte : During the time I was a judge, I had an “automatic” procedure under 
which I recused in the following cases (1) all cases in which my husband’s law 
firm represented a party; (2) all cases that were pending at my then-former law 
firm when I was an attorney tiiere and, during the first two years I was a judge, all 
cases in which my former law firm represented a party; and (3) all cases in which 
any of the litigants were corporations in which my husband or I owned stock. 
Also, by law, some cases, such as election contests, must be heard by another 
judge, and I recused in those cases. 

Recusal Motions : The files of the Dallas County District Clerk for the time 
period in which I was a judge are almost entirely paper and unsearchable. 
Therefore, I can only answer as to those cases I remember. I am not aware of 
other cases in which a hearing on the recusal was held. There may have been 
other motions to recuse filed that were dismissed by the Presiding Judge of the 
First Administrative Region (the appropriate official for these matters) without a 
hearing. 

Ben Drum v. Cynthia Calhoun. Mr. Drum had filed a lawsuit in early 2006 
seeking to remove Cynthia Calhoun as the County Clerk of Dallas County. She 
lost her bid for re-election, and he filed a motion for nonsuit at the end of 
December. Under Texas law, a nonsuit order is a ministerial act, and I signed the 
order. The last business day of the year and my last day in office as a judge, 
December 29, I learned that Mr. Drum had filed a motion to recuse me. I 
believed it was moot as a result of the nonsuit order and my impending departure 
from the court, but I referred the matter to the Presiding Judge of the First 
Administrative Region. 

Hall V. Pate, Cause No. 06-1853. Jeff Forrest Smith filed a motion to recuse on 
behalf of his client a few weeks before 1 left office in December of 2006, shortly 
before a scheduled hearing (which was not held as scheduled). The allegations 
made in the December filing were based upon an incident that occurred in April 
of 2006. He complained of an incident in which I refused to allow him to visit 
with me privately, in the absence of opposing counsel, about his conduct at an 
earlier hearing in this case. I did not think this situation presented a basis to 
recuse, so I concluded I was obligated to decline to recuse and referred the matter 
to the Presiding Judge of the First Administrative Region. I am not aware of any 
action having been taken on the motion. 

Parson v. Cause No. 06-3636. Ms. Parson filed a motion to recuse alleging 
that I could not be fair to her. I did not think this situation presented a basis to 
recuse, so I concluded I was obligated to decline to recuse and referred the matter 
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to the Presiding Judge of the First Administrative Region. The motion was denied 
or dismissed. 

Lewis V. Kartsotic, Cause No. 01-5653: Ms. Lewis filed a motion to reeuse based 
on unelear allegations. I did not think this situation presented a basis to recuse, so 
I concluded I was obligated to decline to recuse and referred the matter to the 
Presiding Judge of the First Administrative Region. The motion was denied or 
dismissed. 

Patterson v. Brown, Cause No. 99-2570 (2000): William Reid filed the motion on 
behalf of his client because Allstate (a non-party to the case) was the insurer for 
the defendant, and Mr. Reid had been adverse to Allstate in an unrelated case in 
which I represented Allstate prior to taking the bench. Under Matlock v. Sanders, 
273 S.W.2d 956 (Tex. Civ. App. - Beaumont 1942, no writ), I did not think this 
situation presented a basis to recuse, so I concluded I was obligated to decline to 
recuse and referred the matter to the Presiding Judge of the First Administrative 
Region. He assigned Judge John Bradshaw who granted the motion. 

Cause No. 00-8817 (2000); Delores Trimble and Johnny Montez filed a motion 
to recuse based on allegations that I could not be fair to them. I did not think this 
situation presented a basis to recuse, so I concluded I was obligated to decline to 
recuse and referred the matter to the Presiding Judge of the First Administrative 
Region. The motion was denied. 

McLendon v. Hunter, Cause No. 99-5418 (1999): Mr. Hunter was an attorney 
representing himself and others. He contended that the case in my court was 
related to a case in another court in which one of my husband’s partners might be 
a witness. However, the judge in the other court had not found the cases related 
enough to consolidate, so I concluded that I was obligated to decline to recuse and 
referred the matter to the Presiding Judge of the First Administrative Region. He 
assigned Judge Harless (now deceased) to hear the motion, and he granted it. 

17. Public Office. Political Activities and Affiliations : 

a. List chronologically any public offices you have held, other than judicial offices, 
including the terms of service and whether such positions were elected or 
appointed. If appointed, please include the name of the individual who appointed 
you. Also, state chronologically any unsuccessful candidacies you have had for 
eleetive office or unsuccessful nominations for appointed office. 

I was the Chair of the Texas Court Reporters Certification Board, which is an 
appointed public office. I have not had a circumstance where I was nominated for 
a public position and not confirmed. 1 lost the 2006 eleetion for re-election to the 
191** Judicial District Court. 
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b. List all memberships and offices held in and services rendered, whether 
compensated or not, to any political party or election committee. If you have ever 
held a position or played a role in a political campaign, please identify the 
particulars of the campaign, including the candidate, dates of the campaign, your 
title and responsibilities. 

I have been a member of the Team Dallas/Republican Eagles which is part of the 
Dallas County Republican Party, of which I have been a participant. I 
campaigned for myself from 1997 through 2006. Prior to taking the bench, I 
participated in grass roots political activities, but other than my own campaign, I 
have never had a title or designated role in another person’s campaign. I assisted 
with yard signs for judicial candidate David Brooks (1990 and 1992), and I helped 
with phone banking for Dan Branch for Congress in the early 1990’s. In the 1990 
election, I passed out cards to voters listing the outcome of the Dallas Bar election 
poll in the Texas Supreme Court races. All of these activities were volunteer and 
uncompensated. 

18- Legal Career: Please answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation 
from law school including; 

i. whether you served as clerk to a judge, and if so, the name of the judge, 
the court and the dates of the period you were a clerk; 

I did not serve as a clerk to a judge. 

ii. whether you practiced alone, and if so, the addresses and dates; 

My entire law practice, other than my service as a judge, has been in a law 
firm environment. 

iii. the dates, names and addresses of law firms or offices, companies or 
governmental agencies with which you have been affiliated, and the nature 
of your affiliation with each. 

I practiced with the law firm of Thompson & Knight (1986-88), 1700 
Pacific Ave., Ste. 3300, Dallas, TX 75201. 

I currently practice and have practiced with the law firm of Baker Botts 
L.L.P., 2001 Ross Ave., Ste. 600, Dallas, TX 75201. I became associated 
with that firm in September of 1988, beeame a partner in January of 1995 
and then left to take the bench in December of 1998. Upon leaving the 
bench, I rejoined Baker Botts as a partner in January of 2007. 

I was the judge of the 191" District Court, 600 Commerce Street, Rm. 
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740, Dallas, TX 75202, from January of 1999-December of 2006. In that 
capacity, I was paid by the State of Texas and reeeived a supplement from 
Dallas County. 

b. Describe: 

i. the general character of your law practice and indicate by date when its 
character has ehanged over the years. 

I have had a broad civil trial and appellate practice as a lawyer and a broad 
civil experience as a trial court judge. As a lawyer, I have handled cases 
in state and federal court throughout Texas and in some other states. I 
have engaged in substantial motion practice, depositions, mediations and 
other pre-trial proceedings as well as handled trials and appeals. During 
the 8 years prior to this one, I presided over a state civil trial court which 
heard a very wide array of civil matters, as well as forfeitures under the 
Code of Criminal Procedure. 

ii. your typical clients and the areas, if any, in which you have specialized. 

I am Board Certified in Consumer and Commercial Law by the Texas 
Board of Legal Specialization (a designation shared by fewer than 100 
attorneys in Texas). This specialty encompasses transaetions involving 
consumers, sales of goods or services, lending transactions, insurance, 
deceptive trade praetices and associated causes of action and statutes. I 
have handled primarily commercial/business and insurance cases for 
corporate and individual clients. In earlier years, I have also handled 
personal injury cases, and I currently handle products liability cases. 

c. Describe the percentage of your practice that has been in litigation and whether 
you appeared in court frequently, occasionally, or not at all. If the frequency of 
your appearances in court varied, describe such variance, providing dates. 

My entire practice as a lawyer is and has been litigation-based, either cases 
already pending or matters which may reach litigation (though some are settled or 
resolved without litigation). 

During the 8 years prior to this year, I appeared in state court nearly every work 
day as the Judge of the 19 1“* District Court. 

In 2007, I returned to the private practice of law, and I am in the process of 
rebuilding my practice; the bulk of my current practice is in federal court. I have 
received the training necessary to be a mediator and conducted some pro bono 
mediations just prior to taking the bench. I have also been asked to serve and/or 
appointed by courts as a mediator in a few cases on a paying basis this year. This 
year, I have appeared occasionally in court. 
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During the years before I took the bench, the frequency of my court appearances 
varied from occasionally in some years to frequently in others: 

i. Indicate the percentage of your practice in: 

1. federal courts: approx 40%; 

2. state courts of record: approx 60%; 

3. other courts: I tried one case before an administrative agency 
through the State Office of Administrative Hearings. 

ii. Indicate the percentage of your practice in: 

1. civil proceedings: 100% 

2. criminal proceedings: 0%. 

d. State the number of cases in courts of record you tried to verdict or judgment 
(rather than settled), indicating whether you were sole counsel, chief counsel, or 
associate counsel. 

As a lawyer, I have tried seven cases to submission of contested issues to the trier 
of fact (including one before the State Office of Administrative Hearings); three 
as lead counsel and four as co-lead or associate counsel. 

i. What percentage of these trials were: 

1. jury: 57% 

2. non-jury. 43% 

As a judge, I presided over almost 300 trials, approximately two-thirds of which 
were jury trials. 

e. Describe your practice, if any, before the Supreme Court of the United States. 
Please supply four (4) copies of any briefs, amicus or otherwise, and, if 
applicable, any oral argument transcripts before the Supreme Court in connection 
with your practice. 

I have filed briefs in opposition to petitions for writ of certiorari in two cases as 
Attorney of Record: Wanda Sue Brandon v. The Travelers Insurance Company et 
al.. Case No. 94-825 (December 1994); Travis H. Askew et al. v. H.E. Chiles et 
al. Case No. 91-547 (November 1991). Certiorari was not granted in either case. 

19. Litigation : Describe the ten (10) most significant litigated matters which you personally 
handled. Give the citations, if the cases were reported, and the docket number and date 
if unreported. Give a capsule summary of the substance of each case. Identify the party 
or parties whom you represented; describe in detail the nature of your participation in the 
litigation and the final disposition of the case. Also state as to each case: 

a. the date of representation; 
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b. the name of the court and the name of the judge or judges before whom the case 
was litigated; and 

c. the individual name, addresses, and telephone numbers of co-counsel and of 
principal counsel for each of the other parties. 

1. Lewis Walton and Lynda Walton v. Home Owners Warranty Corp. et al.. In the 
215*'' Judicial District Court of Harris County, Texas; Cause No. 93-02046 
(handled from 1994 through end of 1998) (Judge Dwight Jefferson, now in 
private practice). 

This case involved allegations of breach of contract and bad faith in connection 
with an insurance claim. I was lead counsel for Cigna Insurance Company. This 
case was tried to a jury for three weeks in the summer of 1998. While the jury was 
deliberating, my client settled. Other parties continued to verdict. 

The plaintiff had several attorneys. At the time of trial, it was David Pace, 707 
Omar, Houston, TX 77009, (713) 862-4344 (address from the time of the case; 
phone number from the State Bar website). 

The two co-defendants at trial were represented by Robert Purgatorio,. 1200 Smith 
Street, Ste. 400, Houston, TX 77002-4308, 713.654.1 1 11, and Richard Petronella, 
8 East Greenway Plaza, Ste. 606, Houston, TX 77046, 713.965.0606. 

My co-counsel at trial, David Bernal, at that time was with the Houston office of 
B^er Botts L.L.P. He is now Judge of the 281“ District Court of Harris County, 
Texas, located at 201 Caroline, 14th Floor, Houston, TX 77002. 

2. Lincoln National Health and Casualty Ins. Co. v. Clark, Cause No. 92-2404-C, In 
the 68*'' District Court of Dallas Count, Texas (Judge Gary Hall, now retired; 
Judge David Cave, deceased, presided over the post-answer default trial)(my 
representation: 1992-96) (also, bill of review under Cause No. 93-11639). 

This case involved my client’s effort to set aside a disability policy for fraud. I 
handled the entirety of the case, although another lawyer also was listed on the 
pleadings. Depositions were taken in Texas and Indiana; after fully litigating the 
case, Mr. Clark did not appear for trial. Under Texas law, when a party fails to 
appear after filing an answer, the plaintiff must present evidence at the trial, 
which I did on behalf of the client and received judgment on behalf of my client. 
Thereafter, Mr. Clark filed a bill of review and various appellate procedures, but 
the case was ultimately resolved in my client’s favor. 

Mr. Clark had various attorneys and was sometimes pro se. The attorney he had 
for most of the case was Richard Wardroup, P.O. Box 879, Lubbock, TX 79408, 
806.744.1911. 
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3. Lone Star Partners v. NationsBank Corporation ei al. Cause No. 92-07826-C, In 
the 68*'' Judicial District Court of Dallas County, Texas (Judge Gary Hall, now 
retired), affd in part, rev’d in part, 893 S.W.2d 593 (Tex. App. - Texarkana 
1994, writ denied)(my representation: 1992-1998). 

We represented NationsBank Corporation which had obtained the assets of the 
failed bank. First RepublicBank, in a bid process. Lone Star Partners sued, 
claiming that NationsBank committed fraud and that Lone Star Partners should 
have been the successful bidder. We obtained summary judgment on behalf of 
the client, which was partially reversed on appeal. After remand, summary 
judgment again was granted in our client’s favor. That judgment was appealed, 
and it was affirmed after I left the firm to take the bench. 

Co-counsel: George Lamb, 2001 Ross Ave., Ste. 600, Dallas, TX 75201, 
214.953.6500. 

Opposing counsel: Carl David Adams, 6060 N. Central Expwy., Ste. 690, Dallas, 
TX 75206, 214.691.6622. 

4. Wanda Sue Brandon v. Travelers Ins. Co. and Abbott Laboratories, Inc.; Cause 
No. CA 1-91-121-C (N.D. Tex., Judge Sam Cummings), aff^d, 18 F.3d 1321 
(1994) (opinion by Justice Goldberg, deceased), cert, denied, 513 U.S. 1081 
(1995) (my representation; 1991-95). 

This case was a suit for ERISA benefits under a group life policy. I represented 
Abbott Laboratories. Summary judgment was entered in my client’s favor. That 
judgment was affirmed and certiorari was denied. Although another lawyer from 
my firm was also listed on the pleadings, I was responsible for 90% of the work 
on this case. 

Counsel for the co-defendant was James Peden, 901 Main Str., Ste. 4300, Dallas, 
TX 75202, 214.651.4601. 

The counsel for the opposing side was Bruce Coane, 1900 West Loop South, Ste. 
820, Houston, TX, 77027-3206, 713.850.0066. 

5. Microdynamics, Inc. v. John Phipps and XOR Corp., Cause No. 219-1289-92; 
Judge Curt B. Henderson, In the 219*'' Judicial District Court of Collin County, 
Texas (my representation 1992-93). 

We represented Microdynamics, Inc. in a suit against its former officer for theft of 
trade secrets and confidential information. My co-cormsel and I successfully tried 
the temporary injunction hearing to the court. Thereafter, the case settled. 

Co-Counsel: Larry Carlson, 2001 Ross Ave., Ste. 600, Dallas, TX 75201, 
214.953.6500. 
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Opposing counsel: Thomas Barron, 2001 Bryan Str., Ste. 3170, Dallas, TX 
75201, 214.855.6631; Kevin Nash, 3521 Oak Lawn #151, Dallas, TX 75219, 
214.526.4890; Susan E. Powley, 1717 Main Str., Suite, 3200, Dallas, TX 75201, 
214.438.1573. 

6. Unicom Marketing Corp. v. Peach Tree Bancard Corp., Cause No. 236-124236- 
89; Judge' Albert White (now retired); In the 236”' Judicial District Court of 
Tarrant County, Texas (my representation: 1989-1992). 

I represented Peach Tree Bancard in a suit filed against it alleging violations of 
the Texas Deceptive Trade Practices Act arising out of a credit card processing 
agreement. The plaintiff sought millions of dollars in alleged lost profits. I tried 
the case on behalf of my client and received a jury verdict in my client’s favor on 
which judgment was entered. 

Opposing Counsel: John Osborne, 5065 Westheimer Road, #722, Houston, TX 
77056, 713.840.0283. 

7. Travis Askew et al. v. H.E. Chiles, ei al.; Civil Action No. H-90-3003, In the 
United States District Court for the Southern District of Texas, Houston Division 
(Judge Sim Lake), aff’d, No. 91-2119 (5”’ Cir. 1991), cert, denied. No. 91-647 
(1992)(my representation: 1990-1992). 

I represented four individuals who were sued in a case in which the Plaintiffs 
were seeking civil damages for alleged violations of the RICO statutes (18 U.S.C. 
1961 et seq.). The trial court granted Defendants’ motion to dismiss under 
Federal Rule 12(b)(6), the Fifth Circuit affirmed, and the United States Supreme 
Court denied the petition for writ of certiorari. 

Co-Coimsel: Rod Phelan, 2001 Ross Ave., Ste. 600, Dallas, TX 75201, 
214.953.6500, 

Opposing Counsel: Vernon Reaser, 202 Pecan Dr., Victoria, TX 77905, 
361.576.5858. 

8. Elizabeth Walker Williamson et al. v. Coastal Oil d Gas Co. et al.. Cause No. 88- 
8232-C. In the 68”' District Court of Dallas County, Texas (Judge Gary Hall, now 
retired). 

This case involved a dispute over oil and gas royalty interests. I was part of the 
team that litigated the case for several years in the early 1990’s. It was ultimately 
settled. We represented Coastal Oil & Gas, and the team from my firm included 
Ron Palmer (now retired), Larry Carlson and Van Beckwith, 2001 Ross Ave., Ste. 
600, Dallas, TX 75201; 214.953.6500. 
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Counsel for a co-defendant included John Little, 901 Main Str., Ste. 4110, Dallas, 
1X75202,214.573.2300. 

Counsel for the opposing party included Robert Payne (deceased) and Richard 
Kirwan, 6122 Waggoner, Dallas, TX 75230 (I am unable to confirm current 
contact information). 

9. United States Aviation Underwriters, Inc. v. Olympia Wings, Inc., Civil Action 
No. H-85-4519, United States Court of Appeals for the Southern District of Texas 
(Judge James DeAnda, deceased). 

I was one of the attorneys representing United States Aviation Underwriters in 
this case which was a declaratory judgment action regarding insurance coverage 
over an airplane accident. I began working on the case in late 1986/early 1987. It 
was tried in October of 1987; the client lost the jury verdict, but the case was 
reversed on appeal (896 F.2d 949) after I left that firm (I left in August of 1988). 

The other members of my client’s trial team were Frank Finn and Rachelle 
Glazer, 1700 Pacific Ave., Ste. 3300, Dallas, TX 75201; 214.969.1700; Ralph 
Miller, 100 Crescent Court, Ste. 1300, Dallas, TX 75201; 214.746.7700. 

Opposing lawyers in the case were Tom Davis (deceased), Luis Vallejo, P.O. 
Box 786, Houston, TX 77001, 713.664.4045, Mark Hovenkamp, 1001 McKinney, 
Ste. 1000, Houston, TX, 77002, 713.739.0058 and Craig Lewis, 111 Walker, 
Ste. 2500, Houston, TX, 77002, 713.222.8080. 

10. In re United States Houston Corporation: Case No. 87BK-00001-S11; United 
States Housing Corporation v. Continental Savings Association, Adversary No. 
87AV-00007; Judge Stephen Callaway; In the United States Banlouptcy Court for 
the Western District of Louisiana, Shreveport Division. 

I was one of three lawyers from my firm who, together with local counsel, 
represented the debtor-in-possession, U.S. Housing Corporation, in an adversary 
proceeding alleging fraud in connection with various loans. I participated in 
trying the case to the court. I began working on the case in 1987, and the trial was 
that same year; I continued working on this file until I left the firm in August of 
1988. An Order of Dismissal was entered in April of 1989. 

Co-coimsel; Frank Finn (lead), 1700 Pacific Ave., Ste. 3300, Dallas, TX 75201; 
214.969.1700. 

Opposing counsel; Marigny Lanier, 5910 N. Central Expwy., Suite 1310, Dallas, 
TX 75206; 214.706.0920; Paul Ledbetter, 3900 N. Dallas Pkwy., Ste. 500, Plano, 
TX 75093; 972.665.1012 
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20, Legal Activities : Describe the most significant legal activities you have pursued, 
including significant litigation which did not progress to trial or legal matters that did not 
involve litigation. Describe fully the nature of your participation in these activities. 
Please list any client(s) or organization(s) for whom you performed lobbying activities 
and describe the lobbying activities you performed on behalf of such client(s) or 
organizations(s). (Note: As to any facts requested in this question, please omit any 
information protected by the attorney-client privilege.) 

My practice as a lawyer has been entirely concentrated in handling litigation or potential 
litigation. As a partner at the firm, I am involved in mentoring young attorneys and 
acting as an advisor to summer associates. Other than providing confidential advice 
protected by the attorney-client privilege on matters that did not result in litigation and 
handling litigated matters to a conclusion by settlement, summary judgment, trial or 
other disposition, I have not had any other significant legal activities as a lawyer on 
behalf of clients. I have recently been appointed by courts to act as a mediator in some 
cases. 

As a judge, I presided over hundreds of trials and thousands of hearings encompassing a 
wide range of legal theories and factual disputes. I served as the Presiding Judge of the 
Dallas Civil District Courts in 2005. 

1 served as one of the primary organizers of the annual Dallas Bar “Clerk/Coordinators 
Seminar” for 1999-2002. These seminars benefit the legal profession and the public at 
large by enhancing court persotmel’s technical and communication skills in a wide 
variety of areas. 

I assisted the Dallas Minority Attorney Program by helping draft a form for Guardians 
Ad Litem to describe their qualifications (ultimately compiled in a book for use by the 
judges) and by speaking at their seminars, 

I assisted the Dallas Association of Young Lawyers in a number of ways including 
assisting with numerous continuing legal education and social programs conducted by the 
DAYL. On the topics of Texas civil procedure and evidence and judicial ethics, I have 
prepared written materials for and spoken at the annual DAYL orientation for summer 
law interns in the courts. The summer internship program is a great value to the law 
students and the courts, as well as the public they serve. Making sure these students 
understand key aspects of judicial ethics and civil procedure and evidence is important to 
the success of the program. 

I assisted in Alternative Dispute Resolution activities. I served on the Dallas Bar ADR 
Section Council for the years 2001, 2002 and 2003. In this role, I have helped facilitate 
better communication between judges, lawyers and mediators which, in turn, helps the 
public they serve. I have served as a continuing legal education speaker for ADR 
professionals including non-attorney mediators. As a lawyer, I served as a volunteer 
mediator at settlement weeks held in Tarrant and Dallas Counties and at the Dispute 
Mediation Services offices. 
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I have served on the State Bar of Texas Insurance Section Council where I assist with 
plaiming and implementing continuing legal education seminars and where I have 
coordinated efforts between the bench and bar. 

As part of my work as an advisory director of the Dallas Women Lawyers Association 
Activities, I participated in DWLA’s outreach to the larger community. DWLA hosted a 
group of Russian Women Lawyers who visited Dallas to learn about our courts and 
businesses. These women are leaders in their communities and this trip was part of an 
effort to foster better understanding and relationships between the U.S. and Russia. I 
served as a “home host,” hosting 2 women in my home for 18 days. I also coordinated 
and prepared materials for a “Day in the Civil Courts” where the delegates spent the day 
studying our civil court system. 

In the Dallas Bar Association, I have served as an At-Large Director of the Dallas Bar, 
Co-Chair of the Judiciary Committee, Co-Chair of the Bench/Bar Conference Committee 
and Co-Chair of the Courthouse Committee. As Co-Chair of the Judiciary Committee 
and as Chair of the Visiting Judges Subcommittee before that, I worked to foster a better 
relationship with visiting judges and greater accountability for the use of visiting judges. 

I facilitated the Committee’s participation in a project to assist the Dallas Court of 
Appeals with a record retention/reduction problem they faced. We helped the local 
judges implement an emergency local rule to deal with filing of discovery that was 
becoming overwhelming. I also worked to foster more open commimications between 
lawyers and judges. While I was Co-Chair of the Courthouse Committee, an addition to 
the civil courts’ building was being built, and I worked on efforts to make sure that the 
move from the old section to the new section was handled as smoothly as possible for the 
benefit of all users of the courthouse. 

I was appointed by the Texas Supreme Court to serve on its Task Force on Juries in 1996 
and 1997, helping to propose ideas that would facilitate a better environment for jurors 
and make their service more meaningful and less burdensome. 

I was appointed by the Texas Supreme Court as Chair of the Texas Court Reporters 
Certification Board in 2003. By law, the Chair of the Board must be an active district 
judge. This Board is charged with certifying, re-certifying and disciplining court 
reporters. This position is very important in maintaining public trust in the accuracy of 
transcripts of court proceedings and depositions. In that capacity, I presided over the 
meetings and disciplinary hearings of the Board. I also presided over a public hearing 
regarding the issue of the ability of court reporters to enter into long-term financial 
arrangements with law firms and litigants. Dozens of people spoke at this hearing, and 
the Board made a recommendation to the Texas Supreme Court as a result of this hearing. 

I was recently appointed by the Texas Supreme Court to serve on the Professional Ethics 
Committee for &e State Bar of Texas. This committee issues opinions on the application 
of the Texas Disciplinary Rules of Professional Conduct in response to questions. 
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21' Teaching : What courses have you taught? For each course, state the title, the institution 
at which you taught the course, the years in which you taught the course, and describe 
briefly the subject matter of the course and the major topics taught. If you have a 
syllabus of each course, please provide four (4) copies to the committee. 

I have not taught any law school courses as a lawyer. I have appeared a few times as a 
guest speaker at courses at SMU Dedman School of Law. I also acted as a volunteer 
teacher one time in conjunction with the trial techniques program at the Emory 
University School of Law. I have also spoken at numerous continuing legal education 
seminars as discussed above. I have been and currently am a volunteer teacher of Pre- 
GED subjects at the Vickery Meadow Learning Center. I have taught Reading and 
Writing there. As a third-year law student, I taught Research, Writing and Advocacy to 
the first-year law students at Emory University School of Law. 

22. Deferred Income/ Future Benefits : List the sources, amounts and dates of all 
anticipated receipts &om deferred income arrangements, stock, options, uncompleted 
contracts and other future benefits which you expect to derive from previous business 
relationships, professional services, firm memberships, former employers, clients or 
customers. Please describe the arrangements you have made to be compensated in the 
future for any financial or business interest. ' 

None. 

23. Outside Commitments During Court Service : Do you have any plans, commitments, 
or agreements to pursue outside employment, with or without compensation, during your 
service with the court? If so, explain. 

No, I am not employed by anyone other than Baker Botts, from which I would resign, if 
confirmed. I do not consider it employment, but I am involved in charitable and bar- 
related volunteer activities which I plan to continue unless required to resign by the Code 
of Judicial Conduct governing federal judges. I would resign from any political 
organizations of which I am currently a member. 

24. Sources of Income : List sources and amounts of all income received during the 
calendar year preceding your nomination and for the current calendar year, including all 
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other 
items exceeding $500 or more (If you prefer to do so, copies of the financial disclosure 
report, required by the Ethics in Government Act of 1 978, may be substituted here.) 

See attached Financial Disclosure Report. 

25. Statement of Net Worth : Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

See attached Net Worth Statement, dated 7/8/07. 
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26. Potential Conflicts of Interest : 

a. Identify the parties, categories of litigation, and financial arrangements that are 
likely to present potential conflicts-of-interest during your initial service in the 
position to which you have been nominated. Explain how you would address any 
such conflict if it were to arise. 

Parties, categories of litigation, and financial arrangements that are likely to 
present potential conflicts-of-interest during my initial service in the position to 
which I have been nominated, would include cases in which my husband’s law 
firm, Thompson & Knight, represents a party and cases involving my current law 
firm. Baker Botts, if those cases are currently within the firm as well as for two 
years after I took office, regardless of when the case came to the firm. With 
regard to financial arrangements, my husband owns stock in a few companies and 
we also own mutual funds. I am not aware of any categories of litigation that are 
likely to present potential conflicts-of-interest during my initial service. If a 
conflict under the rules is presented, I would recuse as required. 

b. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. 

I would follow the Code of Conduct for United States Judges. 

27. Pro Bono Work : An ethical consideration under Canon 2 of the American Bar 
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged.’’ Describe what you have done to fulfill these 
responsibilities, listing specific instances and the amount of time devoted to each. 

As both a lawyer and a judge, I have been involved in significant volunteer activities 
within the legal community. I initiated, coordinated and participated in writing a 
brochure entitled “Representing Yourself: What You Need to Know’’ in conjunction with 
the Dallas Association of Young Lawyers and community volunteer, Cobie Russell. 
This brochure is now widely distributed around the civil courts to assist pro se litigants 
in accessing the courts and understanding court procedures. 

I also volunteered as a judge at the monthly “Pro Bono Clinics” conducted at the Legal 
Aid of Northwest Texas offices under the auspices of the Dallas Volunteer Attorney 
Program. 

In 2006, 1 created and participated in organizing a “Law Fair,” presenting legal topics of 
interest and relevant literature to low-income individuals living in the Vickery Meadow 
area of Dallas. The Vickery Meadow area of Dallas is a small, densely-populated area 
that is home to a large number of low-income individuals. As a result of the success of 
that program, I chaired another Law Fair this year. 
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Since my return to private practice, I have volunteered at the South Dallas Legal Clinic. 

I am also the Chair of the Vickery Meadow Suhcommittee of the Dallas Bar Association 
Pro Bono Activities Committee. As chair of the Subcommittee, I am also working on a 
long-term project, partnering with other providers of services in the area (such as Human 
Rights Initiative, Central Dallas Ministries and Catholic Charities) to bring volunteer 
legal clinics and services to this underserved area. 

Over the last several years, I have also served and continue to serve the disadvantaged by 
teaching Pre-GED at the Vickery Meadow Learning Center, which teaches English as a 
second language to adults and educates their young children. I am also on the Board of 
that Center. Through my church, I have also volunteered at Youth Believing in Change, 
a faith-based organization for at-risk youth. 

28. Selection Process : 

a. Please describe your experience in the entire judicial selection process, from 
beginning to end (including the circumstances which led to your nomination and 
the interviews in which you participated). Is there a selection commission in your 
jurisdiction to recommend candidates for nomination to the federal courts? If so, 
please include that process in your description, as well as whether the commission 
recommended your nomination. List the dates of all interviews or 
communications you had with the White House staff or the Justice Department 
regarding this nomination. Please do not include any contacts with Federal 
Bureau of Investigation personnel concerning your nomination. 

My state does not have a selection committee for appointees to the federal circuit 
court. I was asked to interview for this position, and I met the Counsel and staff 
from the Office of White House Coimsel, as well as the Attorney General and 
staff from the Department of Justice in April of 2007. Following those 
interviews, I have communicated with staff from the White House Counsel’s 
office and the Department of Justice to provide additional information on my 
background and qualifications. I have also communicated with staff from the 
Department of Justice regarding nomination paperwork. My nomination was 
submitted to the United States Senate on July 17, 2007. 

b. Has anyone involved in the process of selecting you as a judicial nominee 
discussed with you any currently pending or specific case, legal issue or question 
in a manner that could reasonably be interpreted as seeking any express or 
implied assurances concerning your position on such case, issue, or question? If 
so, please explain fully. 

No. 
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Sb. PI Ajneadedbport 

7. C&aariKR tr (MBce AMrta 

2001 Ross Ave., Ste 600 

Dan^TX 75201 

AOatoebadiaftbelatoieMit— wal»totdto<hfaB«poctMdaer 
»)dHlcaKeMp«rtriBtat<fcerete,ltl»,lawy^toiw^hiwiiBif* 
wtth api&alik torn ud RgalatioBs. 


IMPORTANTNOTESi Tlubis6nKiteasiKCim^HPiybigdUsformmMsttefotknped.C(aif)i€teeOp0rts, 

duclibigduN(WE6axfir«seiiptriieberKyemkMfemerep«raiktitformadoii.Signonlastpage, 


L POSITIONS* 0bper€iigfaM6eeludH*eefy. MJ VfailiwutomJ 

f I reportable positions.) 


POSITION NAME OF ORGAMZAITON/ENTITY 

l.DiRCtor VUcoy Ms«do« Learning Ceat^^ 


2. AdvisosylKiectar 

Dallas WoBun Lawyoa AssocialioB 

3. Cuneodyi 1 on partita. I wouM resign if coofinned 

Baker Bods L.L,P. 

4. 

5. 


f;eeefp,t1-lf^balretPem0 

|~~1 NONE (ffo reportable <igr€e/neiii'a'.^ 



DATE PARTIES AND TERMS 

L2007 Bd:«r&:B<itts40lkPlafi;inlln>UfiYerifMQfiniiedBodieqiiiRdtodoso 


2. 


3. 
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FINANCIAL DISCLOSURE REPORT 

Iteac tf FttM Bcpwttst 


Page 2 of 7 

HajPBcs, CRftBtei D 

07/!2l/^ 


m. NON-rNVESXlMEElNT INCOMS* 

A. Ffler*f Non'-lDvestm«iit Income 

r~l NONE (No r^rtoMe non-investment income.) 


DATE 

SOURCE AND TYPE 

INCOME 

(youta, not spouse's) 

1.3006 

State of Texas (Tudkul Salaiy) 

S 125,000 

3.2006 

Dallas County (Couitfy Suppiemeut— judicial) 

S84tl 

3.2007 

Baker Botls Li..P. (bw Son partoenh^ tacome) 

$193,000 

4. 2005 

State of Texas (Judicial Salary) 

S 101,573 

5.2005 

Dallas Ooanty (County SupplemesHudicial) 

$9183 

6.1/1/07 

State of Texas (JikBcuI Salaiy) (appim.) 

$10,400 

B. SpOnSe^S Non^InvCiltMiCBt Inconie •* yj— ww Mgrterf ^«r<iyy if tit* r*mfirm All MnOai. 

(DoOr ARM wM fotwnrfa,^ 

r~1 NONE (No reportable nan-investment frjcomc . ) 


DATE 

SOURCE AND TYPE 


1.2006 . 

Tbaa^iscO ie. Kniefat Ian* fiiA paitaeiship income 


2.2007 

Thon^tson & EIqI^ law firm pRitomb^ income 


3. 

4. 

5. 

IV. HEmBimJSlCMENTS 



(litcbidei these to /pouseaddqtmdait dibhtm. See pp- 35-37 <iftMslmJkms} 

1 1 NONE (No rq?ortable reimbursements.) 


SOyRCE 

DESrRTPTlOK 


t.accnipt 



2 . 

3. 

4. 

5. 
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VerDate Nov 24 2008 


FINANCIAL mSCLOSiniF REPORT 

Kaae^FcnM 

tM*sCBcp«t 

Page 3 of 7 

Cs&«t1u D 

mnwotn 


V* GIFTS. ff»<lMda0teHioipt m m^iiip emlui tehBAtit.Se€fp.29-ilff bu tn K iwa-) 

I ‘ I NONE (No reportable gifis.) 

SOURCE D^CRIPTIQN VALUE 


VI« LLA BTT j IT ffiS. 

|X [ N,GNB(Nor^K^biellabiliiies.) 

gSE& TOR DEScRipnoN YMmmm 

1 . . 

1 

3 . 

4 . 

5. 
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FINANCIAL DISCLOSURE REPORT 

KMacirffcnwiR^orttBs 

DateafR^KHtt 

Page 4 of 7 

Hi^aei, Ctftsiln D 

07/21/2007 


Vn, INVESTMENTS and TRUSTS - kKUM, ntn, tfwMaibM {twAUa Aca ^Ae ipMXdtf ^Terafstf MUm . Setff, J447«/jCbv 

I [ NONE (7ft> jvportable income, assets, «■ /mnfocticvuj 


A. 

DooiptkD of Aaeti 

OociudB^ tnot asKtt) 

Place *00* dte oA net 
emp( fiom prior diidonite 

B. 

Inwim ituring 

Rpoctiog period 

c. 

Graavabettodof 
Rporttag period 

0. 

’fansaitioM doing itpMitag period 

<») 

Amomt 

Codel 

(A-H) 

(2) 

T>pe(e-r 

dtv.,ieiit, 
or tat) 

<0 

Vafae 

Cods! 

O-P) 

o 

Vri» 

Mtdiod 

Codel 

(Q-W) 

<t) 

K’aotasaBpt&oa&daaaee j 

T7pe{ft*- 

buy.Mil, 

Boget, 

tedagHiRi) 

© 

Date 

Monta- 

Dijr 

© 

Vatae 

Coife2 

(J-P) 

(4) 

Gain 

CtKiel 

(A-H) 

(5) 

IdmtiQrof 

bigxcAiriler 

CifprivBiB 

traosactioa) 


l.Baafci^ America 

E 

i«™. 

0 

T 






2. Close Bade 

B 

Infeaeat 

R 

T 






3. Anus Mouqr FVnd 

A 


J 

T 






4. Tilowe Price Mne (TKF) Reserve 

B 

btoest 

N 

T 






S. TBP New lecome 

A 

Cfividaid 

I 

T 






6. TRP fatemarinnal Stock 

C 

Kvidead 

M 

T 






7. TRP New America Onnrtli 

D 

DiTkfead 

M 

T 






8. TRP Ibalfb Sckoces Find 

D 

Dmdoid 

M 

T 






9. TRP Tkx Effident MultMqi 


None 

M 

T 






10. TRP T(BC Fnse losenie Fund 

E 

Dmdeod 

O 

T 






1 1. TRP Tax Free Short biteniL 

A 

Diviikod 

K 

T 






12. ^dsh Peindeum COP) 

A 

Dividoal 

J 

T 






13. IBM 

A 

Dhridend 

R 

T 






14.M<iton>U940i:) 

A 

DivideuI 

J 

T 






15. Pfizer (PFE) 

A 

Dtvideod 

J 

T 






16. FraoUin hkitual Shares Clas Z 

E 

Dividend 

N 

T 






n.JaiUBFtmil 

A 

Dividend 

M 

T 







LboaeadaCHka; 

A>dI.eOOKka) 

B-4!A01-SZ,5<» 

c<^i>ssdm 

o>c,Mt>n<4ioo 

E ^154)0! -SSUKO 

(Bee ceeann 6 1 Bd £M) 

F>$sa,ooi-sioa.o(» 

fi>4iaa,o(n.si.ooa.oM 

u-sumHn.ss^nuioo 

m<Mnta<5,0(IO^ 


XVebeCixfet 

J^U/nOoika 

<90,000 

L<^i-<ioivne 

M-4i<io,wi*ssa,nn 


^ Cetasoe* Cl od D3) 

N-ci(v»i--$an4xn 

o ^900,001 • n,mjMo 

ri ^unojni • ss,ooiuKn 

n °<s,ooQ.ait . mAUpiioo 


IVilslMtadC^ 

<SeeC^mBCZ> 

n -S2S,Q0Q^I . SS0#)QW0 

Q-AftnW 

U^otkVaiBB 

& <0*1 (Bari EH* Otar) 
y<te 

TO-UaeteBSOmOOO 

S^Aatamol 

T<BhUBtat 
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FINANCIAE DISCLOSURE REPORT 

FmoB Bqwrtst 

PrtenflUpTf 

Page 5 of 7 

• 

H^aa, C>&Rrfu D 

fsimnan 


m INVESTMENTS and TRUSTS — Ammmv Mmv ffuMuSw AtcUo Am 1/ Ae ApndM dUU«B< See 


□ 


NOHB (No reportable iiKome, (ssets, or transactions.) 


A. 

Deacriptioa of Assela 
(tadudicig traA UKti) 

Place *00* cfla each asset 
oes^ fioffl pRoc dsebsoe 

B. 

[ncone doriog 
n^ortBtgpedod 

C. 

One valae tt cad of 
teporttat period 

a 

Tbnsactiou 6Rlag period 

(t) 

Asooust 

Codel 

(A-H) 

0) 

Tspc(e+ 
£v.,IGIIt, 
or hit.) 

0) 

Vila 

C0&2 

0) 

Yilee 

Method 

Cede3 

(Q'W) 

(t) 

Tn*(e-g. 

hof.aril. 

(edeaq^kn) 

gaateaeait fleodtriaww 

P) 

Date 

Moi^- 

Day 

CJ) 

Value 

Code} 

(I-P) 

W 

Oahi 

Code! 

(A-H) 

(5) 

IdoRityof 
buyetMbt 
(if private 
tnoisactioit) 


IS. TRP lacooM 

A 

Divkdead 

K 

T 






19. Vtagoaid RETT Fund 

B 

Dividad 

hf 

T 






20. Vtagoard 500 bdex Fimd 

A 

Dividaid 

M 

T 






21. Vao^nidTM Small Cq) 

A 

Oividexid 

M 

T 






22. US ^ SBvmg9.Boad& 

C 

Divkiaid 

L 

T 






23. TRP RedieiaaDt 2020 (IRA) 

A 

Dividead 

C 

T 






24. TRP Redreiseatt 2030 (IRA) 

A 

Oividexid 

I 

T 






25. Baker Batts Parinecdiqi 

A 

Interest 

K 

U 






26. UKRifMon Fotnenh^i Etfoity 


Nooe 

L 

U 






27. Badxr Bo(ts40tKPIvi(AIM Lkpiid, 
ndeiiV k4a& Fid. Qnnrt 

D 

Dividend 

M 

T 






2S. TX Eaq>. Ret Han (Fad US Bood, 
Vai^iani InsL Vo. (hcrwOi) 

C 

Dividead 

M 

T 






29. llioa^Kn Km^ 401K (VaOguatd 
WdL VuL Inst, Smble VaL 

D 

Dividend 

O 

T 






30. Slate of TX Tiidic. Retirematf Equity 
(est) 

C 

Intetest 

L 

T 






3 1 . Baker Boris Diawiog Acet 

A 

Inteiett 

L 

T 






32. Toma CcRio]^ & District RetirenKBt 
Syston 

A 

imaest 

J 

T 







1 

A*St,«0vkB 

B-4I,0Ql.tZ,5« 

C>4Z301* (9.000 

D-SS,Mt.|lsm 

G-t154»!.S90m 

(Sea CotaaBiBl nl D4) 

F^SO,»l-S10D.im 

o^iookooi •ti.onjm 

m «sim.Doi . S9.ooom 

m^bRteitsmm 


XVihicCDde* 

J-nd,OODe(lai 

K>S!5.mutsa.oin 

L-CSD,001.|tOOm 

id-siooiooi-csom 


(SecCnbaBiCl uJDl) 

M°S2SO.OOt-Sm<IOO 

o-tioiwnt.SLm.09a 

n omAii -ts-oaomt 

P2 -SS.OOQm - &9.00(M>00 


l.VAKltfaltedCada 

(SeeOteaiCQ 

n -^fiOOfiOl - S9a.OO(UHO 
Q"A(ipikri 

U>Be«kValH 

K-Ctae (Beat Baric Only} 
vote 

M-Mante>SQm.ODO 

W-Stterii 
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VerDate Nov 24 2008 


FINANCIAL DISCLOSURE REPORT 

Kuaetf PtnM Rcp«rtt^> 

Dateaf&qiMKt 

Page 6 of 7 

TTwya^ CttoSTluD 

C7/2W<W7 


Vni. ADDITIONAL INFORMATION OR EXPLANATIONS. 


FINANCIAL DISCLOSURE REPORT 

KiaeefPtrawi Beporttoe 

MerfKcptrt 

Page 7 of? 

D^oo, Catoaitoa D 

07/21/2007 


K. CERTIFICATION. 


I cMlfy ftart d fdlHiBMttMi tbwt ioftcBUtlM p«rtaiKb( to iponae ftftd aalMr «r tcporiait cbOdm, ff uy) b 

Me«Rl% <m, nd ce^lde to Am best af Hjr lw«wledge ud bcSci^ Md tint Mjr kifeniMtiMi m( n^ttrted was iri&kdd bccane It aa^ i^fdkdik it^^K 7 
pw v tgi w pemittlBgKeMiidoewt. 

1 fivtocr certify lh«t Mned loMine flton Mltode capleymeat and bM«fvia nd (be ■eceptaace at |Uti wUch Isve becfl reported are to 
eompBaeue wUh flw prenMeis af 5 U&C. app. f 591 eC ee 4 ^ $ n&C ( 7353, aad JviBetol Caafertoca rceebdaB*. 


CnM^ 1-si-oi 

NOTE: ANV DOHVIDUAL WHO KNOWINGLY AMD WILftflXY PAIjSIFIES OR TAILS TO FOC TBB M3N>irr MA¥ BB SUBJECT TO ova 
Ahro aSIMDUL SANCnONS (5 UJM:. «pp. 1 194) 


filing instructions 

Mail sigoed origMuI and 3 additioDal oqncs Id: 

Oxnmlttee on Finaopial Disdosore 
Adsnu^radve OCto of the United States Coarts 
SmtB 2-301 

One Cohimbus Gtde, N£. 

Waslungton, D.C. ^544 
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FINANCIAL STATEMENT 
NET WORTH 


Provide a complete, current iinanciai net worth statement which itemizes in detail all assets (including bank accounts, real 
estate, securities, trusts, investments, and other financial bolding) all liabilities (including debts, mortgages, loans, and 
other financial obligations) of yourself, your spouse, and other immediate members of your household. 


ASSETS 

LIABILITIES 

Cash on hand and in banks 


985 

138 

Not^ payable to banks-secured 




U.S. Government securiUes-add schedule 


67 

548 

Notes pay^le to banks-unsecured 




Listed securities-add schedule 

2 

468 

789 

Notes payable to relatives 




Unlisted securities—add schedule 




Notes payable to others 




Accounts and notes receivable: 




Accounts and bills due 




Due from relatives and friends 




Unpaid income tax 




Due from others 




Other unpaid income and interest 




Doubtful 




Real estate mortgages payable-add 
schedule 




Real estate owned-add schedule 


337 

000 

Chattel mortgages and other liens payable 




Real estate mortgages receivable 




Other dcbts-ilcmize; 




Autos and other personal property 


30 

000 





Cash value-life insurance 








Other assets itemize: 








40 l(k) accounts 


938 

000 





IRA accounts 


37 

865 





Texas State retirement accounts 


152 

000 

Total liabilities 


0 


Partner Capital/Equity accounts 


141 

200 

Net Worth 

5 

157 

540 

Total Assets 

5 

157 

540 

Total liabilities and net worth 

5 

157 

540 

CONTINGENT LIABILITIES 




GENERAL INFORMATION 




As endorser, comaker or guarantor 




Are any assets pledged? (Add schedule) 

NO 



On leases or contracts 




Are you defendant in any suits or legal 
actions? 

NO 



Legal Claims 




Have you ever taken bankruptcy? 

NO 



Provision for Federal Income Tax 








Other special debt 
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FINANCIAL STATEMENT 
NET WORTH SCHEDULES 


U.S. Government Securities 

Series EE Bonds $ 67,548 


Listed Securities 


IBM: 

$43,612 

MOT 

$5,352 

PFE 

$4,303 

BP 

$12,054 

Janus 

$241,931 

Franklin Mutual Shs Class Z 

$404,055 

T.Rowe Price New Income 

$8,401 

TRP New America Growth 

$107,553 

TRP Tax Free Short Intermed 

$16,690 

TRP Intemat’l Stock 

$108,023 

TRP Health Sciences 

$146,809 

TRP Tax Efficient Multicap 

$114,980 

TRP Tax Free Income 

$529,950 

TRP Equity Income 

$29,066 

TRP Prime Reserve Fund 

$366,584 

Janus Money Market Fund 

$2,510 

Vanguard REIT Fund 

$104,767 

Vanguard 500 Index 

$116,890 

Vanguard Tax Managed Small Cap 

$105,259 

Total Listed Securities 

$2,468,789 


Real Estate Owned 

Personal residence $ 337,000 
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AFFIDAVIT 




, do swear that the information 


provided in this statement is, to the best of my knowledge, true and accurate. 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

QUESTIONNAIRE FOR JUDICIAL NOMINEES 

PUBLIC 


1. Name : Full name (include any former names used). 

John Anthony Mendez. 

2. Position : State the position for which you have been nominated. 

United States District Judge for the Eastern District of California 

3. Address : List current office address. If city and state of residence differs from your 
place of employment, please list the city and state where you currently reside. 

Sacramento County Superior Court 
720 Ninth Street, Department 21 
Sacramento, CA 95814 

4. Birthplace : State year and place of birth. 

1955; Oakland, California. 

5. Marital Status : (include name of spouse, and names of spouse pre-marriage, if 
different). List spouse’s occupation, employer’s name and business address(es). Please, 
also indicate the number of dependent children. 

Married. 

Susan Kathryn Mendez (Susan Kathiyn Glenn): Teacher (retired)/Homemaker 
Three (3) dependent children 

6. Education : List in reverse chronological order, listing most recent first, each college, 
law school, or any other institution of higher education attended and indicate for each the 
dates of attendance, whether a degree was received, and the date each degree was 
received. 

Harvard Law School; 1 977-1980; J.D.; June 1980 

Stanford University; 1973-1977; B.A. Political Science; June 1977 

7. Employment Record : List in reverse chronological order, listing most recent first, all 
governmental agencies, business or professional corporations, companies, firms, or other 
enterprises, partnerships, institutions or organizations, non-profit or otherwise, with 
which you have been affiliated as an officer, director, partner, proprietor, or employee 
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since graduation from college, whether or not you received payment for your services. 
Include the name and address of the employer and job title or job description where 
appropriate. 

June 2001 - present 

State of California 

Sacramento County Superior Court 

720 Ninth Street, Department 21 

Sacramento, C A 95814 

Judge 

August 1995 - Jime 2001 
Somach, Simmons & Dunn 
813 Sixth Street, Third Floor 
Sacramento, C A 95814 
Shareholder 

August 1993 - July 1995 
Brobeck, Phleger & Harrison 
(No Current Address) 

San Francisco, CA 94111 
OfCoxmsel 

August 1992 - July 1993 

United States Attorneys Office for the Northern District of California 
450 Golden Gate Avenue 
San Francisco, CA 94102 
United States Attorney 

August 1986 -July 1992 
Downey, Brand, Seymour & Rohwer 
555 Capitol Mall, Tenth Floor 
Sacramento, C A 95814 
Partner/Associate 

February 1984- July 1986 

United States Attorneys Office for the Northern District of California 

280 S. First St., Room 371 

San Jose, CA 95112 

Assistant United States Attorney 

April 1981 - January 1984 
Orrick, Herrington & Sutcliffe 
400 Sansome Street 
San Francisco, CA 941 1 1 
Associate 


2 
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Chickering & Gregory 
3 Embarcadero Center 
(Not Current Address) 

San Francisco, CA 94111 

Associate, September 1980 - March 1981; Summer Law Clerk, June - August 1979 

June - August 1978 
Alameda County District 
Attorney’s Office 
1225 Fallon Street, Room 900 
Oakland, CA 94612 
Summer Law Clerk 

8. Military Service and Draft Status : Identify any service in the U.S. Military, including 
dates of service, branch of service, rank or rate, serial number (if different from social 
security number) and type of discharge received. 

I have not served in the military. 

9. Honors and Awards : List any scholarships, fellowships, honorary degrees, academic or 
professional honors, honorary society memberships, military awards, and any other 
special recognition for outstanding service or achievement. 

Graduated with distinction from Stanford University in June 1977 

American Inns of Court (Anthony M. Kennedy Chapter) - team program awarded first 
place in the nation (2002) 

10. Bar Associations : List all bar associations or legal or judicial-related committees, 
selection panels or conferences of which you are or have been a member, and give the 
titles and dates of any offices which you have held in such groups. 

Hispanic National BcU Association 
Lifetime member 

President, Region V and Member of Board of Governors, September 1993 - 1995 

Federal Bar Association, National Organization 

Federal Bar Association, Sacramento Chapter 
President, January-December, 1991 
Vice-President, January-December, 1990 
Member of Executive Committee, January, 1990 - 1992 

Federal Bar Association, San Francisco Chapter 

State Bar of California 
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Member of Litigation Section: 1980 - 2001 

American Bar Association 

Member of the House of Delegates: 2000 - 200 1 

Alameda County Bar Association 

Sacramento County Bar Association 
Member of Bar Council, 1990 

Member of Minority Hiring And Retention Committee, 1991 - 1992 
San Francisco La Raza Lawyers Association 
San Francisco County Bar Association 
Ninth Circuit Lawyer Delegates Committee 


In addition, I attended the Eastern District Conference (forjudges and attorneys who 
practice regularly in the U.S. District Court, Eastern District of California) in 1988, 1989, 
1990, 1991, 1993, and 1995 to 2000. I was on the planning committee for this conference 
in 1989, 1990, 1991, and 1996, and I served as the moderator for the conference in 1991. 

I was also chosen by the judges of the Eastern District of California to serve as a delegate 
to the Ninth Circuit Judicial Conference but declined this position because of my 
nomination for the United States Attorney’s position. 

In my capacity as the United States Attorney for the Northern District of California, 1 
served on the Ninth Circuit Lawyer Delegates Committee for the Northern District of 
California conference and served as a panelist at this conference in March, 1993. 

11. Bar and Court Admission : 

a. List the date(s) you were admitted to the bar of any state and any lapses in 
membership. Please explain the reason for any lapse in membership. 

I was admitted to the State Bar of California on December 7, 1 980. I did not have 
any lapses in membership. My membership ended when I assumed my current 
position as a Judge in June, 2001. 

Under the Constitution of California, a person serving as a judge of a court of 
record is not considered to be a member of the State Bar while in office. See 
California Constitution Article 6, § 9. 

b. List all courts in which you have been admitted to practice, including dates of 
admission and any lapses in membership. Please explain the reason for any lapse 


4 
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in membership. Give the same information for administrative bodies that require 
special admission to practice. 

Admitted to all state courts in California - December 7, 1980 

U.S. District Court for the Northern District of California - December 7, 1980 

U.S. District Court for the Southern District of California - 1982 

U.S. District Court for the Eastern District of California - August 1 986 

U.S. District Court for the Central District of California - 1 992 

U.S. Court of Appeals for the Ninth Circuit - 1981 

U.S. District Court for the District of Arizona - September 1995 

Supreme Court of the United States - July 2000 

There were never any lapses in memberships. I was admitted to and allowed to 
practice in the courts listed above from the indicated dates until my judicial 
appointment in 200 1 . 


12. Memberships : 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 10 or 1 1 to which 
you belong, or to which you have belonged, or in which you have significantly 
participated, since graduation from law school. Provide dates of membership or 
participation, and indicate any office you held. Include clubs, working groups, 
advisory or editorial boards, panels, committees, conferences, or publications. 

Rotary Club of Sacramento (May 1996 - 2002) 

St. Elizabeth High School (Oakland, CA) - Member and President of School Board 
(1993- 1995) 

Families for Early Autism Treatment (F.E.A.T.) 1997 - present 

Anthony M. Kennedy American Inns of Court (2001-2005) Master of the Bench 

Sacramento Children’s Receiving Home (2000 - 2005) - Member, Board of 
Directors 

National Association of Former United States Attorneys (1993 - 2002) - Member 
California Judges Association (2001 - present) — Member 

b. The American Bar Association's Commentary to its Code of Judicial Conduct 
states that it is inappropriate for a judge to hold membership in any organization 
that invidiously discriminates on the basis of race, sex, or religion. Please 
indicate whether any of these organizations listed in response to 12a above 
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currently discriminate or formerly discriminated on the basis of race, sex, or 
religion - either through formal membership requirements or the practical 
implementation of membership policies. If so, describe any action you have taken 
to change these policies and practices. 

To the best of my knowledge, none of the organizations listed in response to 12a 
above currently discriminate or formerly discriminate with one exception. It is 
my understanding that until the 1980’s, women were not allowed membership in 
Rotary cluhs. 

13. Published Writings and Public Statements : 

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, 
editorial pieces, or other published material you have written or edited, including 
material published only on the Internet. Please supply four (4) copies of all 
published material to the Committee. 

None 

b. Please supply four (4) copies of any reports, memoranda or policy statements you 
prepared or contributed in the preparation of on behalf of any bar association, 
committee, conference, or organization of which you were or are a member. If 
you do not have a copy of a report, memorandum or policy statement, please give 
the name and address of the organization that issued it, the date of the document, 
and a summary of its subject matter. 

None 

c. Please supply four (4) copies of any testimony, official statements or other 
communications relating, in whole or in part, to matters of public policy or legal 
interpretation, that you have issued or provided or that others presented on your 
behalf to public bodies or public officials. 

None 

d. Please supply four (4) copies, transcripts or tape recordings of all speeches or 
talks delivered by you, including commencement speeehes, remarks, lectures, 
panel discussions, conferences, political speeches, and question-and-answer 
sessions. Please include the date and place where they were delivered, and 
readily available press reports about the speech or talk. If you do not have a copy 
of the speech or a transcript or tape recording of your remarks, please give the 
name and address of the group before whom the speech was given, the date of the 
speech, and a summary of its subject matter. If you did not speak from a prepared 
text, please furnish a copy of any outline or notes from which you spoke. 
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During the period from August 1992 to July 1993, 1 served as the United States 
Attorney for the Northern District of California. I delivered numerous speeches 
and talks to various civic organizations, school groups and law enforcement 
agencies. I also participated in several panel discussions and conferences 
generally on the topic of the goals and priorities of the U.S. Attorneys Office and 
the Department of Justice. I do not have copies of any of my speeches or 
transcripts or tape recordings of my remarks. I also did not keep any outlines or 
notes from those speeches that I delivered without a prepared text. 

In or around December 1994 1 participated as a moderator in a program sponsored 
by the Alameda County Bar Association which focused on gun violence and 
recent legislation and case law concerning this issue. The other participants were 
former San Leandro, California police chief Robert Maginnes and former 
Alameda County Municipal Court Judge Ron Greenberg. The program was 
presented to the Oakland Rotary Club and the Alameda County Bar Association 
(at a membership meeting). 1 do not have a copy, transcript, or tape recording of 
my remarks. 

During the period from 1994 to August 1995, 1 served as a legal commentator for 
the O.J. Simpson trial for the NBC television affiliate in San Francisco (KRON). 

I usually appeared on the 6:00 p.m. or 1 1 ;00 p.m. newscast, three to four times a 
week and answered questions from the news anchors about the trial. I also made 
one appearance on NBC’s Today show in or about February 2005 in connection 
with this trial. I do not have a copy, transcript, or tape recording of any of my 
television appearances. 

Finally, since becoming a Judge in 2001, 1 have given speeches at various 
elementary, junior high and high schools in the Sacramento area concerning the 
judicial system. I do not have a copy, transcript, or tape recording of any of these 
speeches. 

e. Please list all interviews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these interviews where 
they are available to you. 

I gave a number of interviews to newspapers, radio and television stations when I 
served as the U.S. Attorney for the Northern District of California (1992-1993). 
Most of these interviews focused on the U.S. Attorney’s Office and my priorities 
as the head of the office. As a judge I have only given one or two interviews back 
in 2001 with local legal newspapers as part of a judicial profile that these papers 
publish on every Judge in California. I gave a similar interview to the San 
Francisco/Sacramento Daily Journal. I do not have a copy of this published 
interview. I also gave an interview to the Sacramento County Bar Association 
which appeared in the December 2001 edition of Sacramento Lawyer magazine. I 
do not have a copy of this article. 
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14. Judicial Oftice : State (chronologically) any judicial offices you have held, whether such 
position was elected or appointed, and a description of the jurisdiction of each such court. 

In April 2001, 1 was appointed by California Governor Gray Davis to be a judge on the 
County of Sacramento Superior Court. I successfully stood for election for a six year 
term in 2002. I am required to stand for election for another six year term in 2008. 

The Sacramento County Superior Court is a state trial court. Its jurisdiction includes 
criminal and civil trials, family law, traffic, probate, juvenile delinquency and 
dependency matters. 

15. Citations : If you are or have been a judge, please provide: 

a. citations for all opinions you have written (including concurrences and dissents); 

I have been a state trial judge for over six years. I have written several minute 
orders and decisions on various motions. In California, state trial court 
decisions/minute orders/opinions are not published but are merely retained in the 
court files. It has not been my practice to keep copies of every decision/minute 
order/opinion that I have written. 

b. a list of cases in which certiorari has been requested or granted; 

I am not aware of any instance where a “writ of certiorari” imder California law 
was sought in one of my cases. 

c. a short summary of and citations for all appellate opinions or orders where your 
decisions were reversed or where your judgment was affirmed with significant 
criticism of your substantive or procedural rulings; 

I am aware of three cases (all are juvenile delinquency matters) in which I have 
been reversed by the California Court of Appeals for the Third District. 

The first is In re Brent F., 130 Cal.App.4‘'' 1124(2005). The case involved the 
issue of whether California Welfare & Institutions Code § 111 was the exclusive 
statutory mechanism for modifying or otherwise changing a previous order by 
committing a juvenile delinquent (“ward”) to the California Youth Authority. 

The Appellate Court held that I had erred in allowing California Welfare & 
Institutions Code § 778 to be used for that purpose in a case in which the ward’s 
previous placements had failed. 

The second case is Timothy J. v. Superior Court, 150 Cal.App.d"' 847 (2007). In 
this case, the Court of Appeals held that 1 and another Judge on our juvenile court 
had erred in rejecting the minors’ claims of incompetency to stand trial under 
former Cal. Rules of Court, rule 1498(d) based on their age-related developmental 
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immaturity because the rule did not require that a minor have a mental disorder or 
developmental disability before a finding of incompetency could be made. This 
case is likely to be further appealed to the California Supreme Court. 

The third case is In re Nancy C., 132 Cal. App. d* 608 (2005). In this case, the 
Court of Appeals granted the minor’s request to stay my order requiring her to 
give DNA samples pursuant to California law pending my determination of 
whether her offense (unlawfully taking a vehicle) was a misdemeanor or felony. 
On remand, I declared her case to be a felony as had been originally reflected in 
the Court’s minute order. 

There are no appellate opinions where a judgment of mine was affirmed with 
significant criticism of my ruling. 

d. a list of and copies of any of your unpublished opinions that were reversed on 
appeal or where your judgment was affirmed with significant criticism of your 
substantive or procedural rulings; 

Timothy J. v. Superior Court, 150 Cal.App.d"’ 847 (2007). 

I did not issue a written ruling in the Brent F. case, but ruled, orally, from the 
bench. 

e. a description of the number and percentage of your decisions in which you issued 
an unpublished opinion and the manner in which those unpublished opinions are 
filed and/or stored; and 

As a trial court judge, all of my decisions/minute orders/rulings are unpublished 
and are filed and/or stored in the file of the specific case in which they are issued 
and maintained by the Sacramento County Superior Court clerk’s office. In my 
six years as a trial judge, I have issued several decisions/minute orders/rulings. 
The majority of my decisions are issued orally from the bench and included in the 
official trial transcript. These decisions are primarily evidentiary decisions in 
connection with motions in limine filed pre-trial. I have issued approximately 
five written decisions/minute orders with respect to the issue of victim restitution. 
I have also issued two or three written decisions on the issue of mental 
competency in juvenile delinquency cases. 

f. citations to all cases in which you were a panel member in which you did not 
issue an opinion. 

None 

1 6. Recusal: If you are or have been a judge, please provide a list of any cases, motions or 
matters that have come before you in which a litigant or party has requested that you 
recuse yourself due to an asserted conflict of interest, or for any other apparent reason, or 
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in which you recused yourself sua sponte. (If your court employs an "automatic" recusal 
system by whieh you may be reeused without your knowledge, please include a general 
deseription of that system.) Please identify each such case, and for each provide the 
following information: 

a. whether your recusal was requested by a motion or other suggestion by a litigant 
or a party to the proceeding or by any other person or interested party; or if you 
recused yourself sua sponte; 

b. a brief description of the asserted conflict of interest or other ground for recusal; 

c. the procedure you followed in determining whether or not to recuse yourself; 

d. your reason for recusing or declining to recuse yourself, including any action 
taken to remove the real, apparent or asserted conflict of interest or to cure any 
other ground for recusal. 

California trial courts employ an “automatic” recusal system under Cal. Code of 
Civil Procedure Section 1 70.6 by which trial judges may be recused without our 
knowledge. Each trial attorney may file only one such “peremptory” challenge to 
an assigned trial judge by way of an affidavit under Section 170.6. Although I am 
aware that 1 70.6 challenges have been filed against me, the number of such 
challenges and the reasons for the filing of these challenges have not been 
disclosed to me. I am also precluded, by law, from asking the attorney why he or 
she filed such a challenge. 

I have not had to recuse myself sua sponte in any case that has been tried before 
me. 


17. Public Office, Political Activities and Affiliations : 

a. List chronologically any public offices you have held, other than judicial offices, 
including the terms of service and whether such positions were eleeted or 
appointed. If appointed, please include the name of the individual who appointed 
you. Also, state chronologically any unsuccessful candidaeies you have had for 
elective office or unsuccessful nominations for appointed offiee. 

August 1992 - July 1993 

United States Attorney for the Northern District of California 
I was initially appointed by Attorney General Barr. I was reappointed by the 
United States District Court for the Northern Distriet of California. 

On June 26, 1992, 1 was nominated by President George H. W. Bush to be United 
States Attorney for the Northern District of California. On October 8, 1992 my 
nomination was returned to the President upon adjournment of the 102"“* 
Congress. 
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Other than my election as a judge, I have not been a candidate for elective office. 

b. List all memberships and offices held in and services rendered, whether 

compensated or not, to any political party or election committee. If you have ever 
held a position or played a role in a political campaign, please identify the 
particulars of the campaign, including the candidate, dates of the campaign, your 
title and responsibilities. 

None 

18. Legal Career: Please answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation 
from law school including: 

i. whether you served as clerk to a judge, and if so, the name of the judge, 
the court and the dates of the period you were a clerk; 

I did not serve as a clerk to a judge. 

ii. whether you practiced alone, and if so, the addresses and dates; 

I have not practiced alone. 

iii. the dates, names and addresses of law firms or offices, companies or 
governmental agencies with which you have been affiliated, and the nature 
of your affiliation with each. 

June 2001 - present 

State of California 

Sacramento County Superior Court 

720 Ninth Street, Department 21 

Sacramento, CA 95814 

Judge 

August 1995 - June 2001 
Somach, Simmons & Dunn 
813 Sixth Street, Third Floor 
Sacramento, CA 95814 
Shareholder 

August 1993 - July 1995 
Brobeck, Phleger & Harrison 
(No Current Address) 

San Francisco, CA 94111 
Of Counsel 
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August 1992 - July 1993 

United States Attorneys Office for the Northern District of California 
450 Golden Gate Avenue 
San Francisco, CA 94102 
United States Attorney 

August 1986 -July 1992 
Downey, Brand, Seymour & Rohwer 
555 Capitol Mall, Tenth Floor 
Sacramento, CA 95814 
Partner/Associate 

February 1984 - July 1986 

United States Attorneys Office for the Northern District of California 

280 S. First St., Room 371 

San Jose, CA 95112 

Assistant United States Attorney 

April 1981 - January 1984 
Orrick, Herrington & Sutcliffe 
400 Sansome Street 
San Francisco, CA 941 1 1 
Associate 

September 1980 -March 1981 
Chickering & Gregory 
3 Embarcadero Center 
(Not Current Address) 

San Francisco, C A 94111 
Associate 

b. Describe; 

i. the general character of your law practice and indicate by date when its 
character has changed over the years. 

During the period from 1980-1984, 1 worked at the law firms of Orrick, 
Herrington & Sutcliffe and Chickering and Gregory in San Francisco. The 
general nature of my practice was basic civil and business litigation. 

During the period from February 1, 1984 to August, 1986, 1 was an 
Assistant United States Attorney in the Northern District of California. 1 
worked in the San Jose, California office, although 1 tried two cases in San 
Francisco. 1 was assigned to the Criminal Division and handled only 
criminal matters during this period. As a result, 1 became a “specialist” in 
federal criminal law and procedure. 
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Prior to my appointment as the U.S. Attorney, I was a partner at the 
Sacramento law firm of Downey, Brand, Seymour & Rohwer (1986- 
1992). The general nature of my practice during the six years at the firm 
was a civil litigation and business litigation practice with an emphasis on 
federal court litigation. I consciously chose not to become specialized in 
any one particular area of law except to the extent that I am considered to 
have an “expertise” in federal civil procedure. 

During the period I served as the United States Attorney for the Northern 
District of California (1992-1993), it was my responsibility to supervise 
the prosecution of all federal crimes and offenses which occurred in the 
District and to represent and defend the United States in all civil matters 
filed in the District in which the government is concerned. My office 
handled all federal cases in the coastal counties of California from 
Monterey County to the Oregon border. I supervised approximately 90 
Assistant United States Attorneys, all of whom reported to me. In addition 
to the staff of attorneys, I was also responsible for supervising all 
administrative and support personnel in the office. ITius, my position 
included administrative as well as legal responsibilities. 

The U.S. Attorney’s Office in the Northern District consisted of the 
Criminal Division, Civil Division, Tax Division, Environment and Natural 
Resources Division, Organized Crime Drug Enforcement Task Force and 
the Administrative Office. Approximately 75-80% of my time was spent 
on criminal matters, and the remaining 20-25% of my time was spent on 
matters involving the other divisions listed above. I was personally 
involved in one significant civil trial during my tenure as United States 
Attorney. I also successfully handled one criminal appeal before the Ninth 
Circuit Court of Appeals. The oral argument on this matter took place on 
March 8, 1993. 

My practice at Somach, Simmons & Dunn (1995-2001) and Brobeck, 
Phleger & Harrison (1993-1995) involved complex commercial and 
environmental litigation, white collar criminal defense and regulatory and 
administrative compliance counseling. I represented individuals, 
companies, and their officers and directors in civil, criminal and 
administrative matters. My litigation practice included the counseling of 
personnel to minimize the exposure of clients to criminal, civil and 
administrative investigations, the defense of grand jury cases, supervision 
of internal investigations, trials and the appeal of civil and criminal cases. 
My substantive practice areas included corporate environmental 
compliance, contracts, securities, general corporate civil and criminal 
liability, natural resources, and general federal and state environmental 
matters. 
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ii. your typical clients and the areas, if any, in which you have specialized. 

I have handled matters involving a number of different areas of 
substantive law including securities, contracts, partnerships, real estate, 
products liability, environmental, administrative, banking, personal injury, 
government torts, ERISA, employment and labor law. 

Because of the nature of my practice, I did not have a “typical” client. 
During the period I was in private practice, I represented clients ranging 
from Fortune 500 companies to elderly widows. During the periods I 
worked in San Francisco at Orrick, Herrington & Sutcliffe and Brobeck, 
Phleger & Harrison, I represented clients such as Southern California 
Edison Co., Rockwell International, Merrill Lynch, A.G. Becker, GATX 
Leasing Company, Fiberboard Corporation, AlHed-Sysco Food Services, 
Inc., as well as numerous individual clients. At Downey, Brand, I 
represented more individual clients and small businesses than I did when I 
worked in the San Francisco law firms identified above. I also represented 
most of the firm’s major clients including CCPA (a joint powers agency 
consisting of the City of Santa Clara, Modesto Irrigation District and the 
Sacramento Municipal Utility District (“SMUD”)), Mid-Valley Dairy 
Company (a joint venture involving Raley’s, Bel Air Mart and Save Mart 
Supermarkets), Pacific Bell, Hertz and Tahoe Savings and Loan 
Association. 

c. Describe the percentage of your practice that has been in litigation and whether 
you appeared in court frequently, occasionally, or not at all. If the frequency of 
your appearances in court varied, describe such variance, providing dates. 

i. Indicate the percentage of your practice in; 

1. federal courts: 75% 

2. state courts of record: 25% 

3. other courts: 

ii. Indicate the percentage of your practice in: 

1. civil proceedings: 40% 

2. criminal proceedings; 60% 

d. State the number of cases in courts of record you tried to verdict or judgment 
(rather than settled), indicating whether you were sole counsel, chief counsel, or 
associate counsel. 

I have tried approximately 19 cases to verdict or judgment. I was lead or sole 
counsel in approximately 1 2 of these trials and associate counsel in the remainder. 
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i. What percentage of these trials were: 

1, jury: 68% 

2. non-jury: 32% 

e. Describe your practice, if any, before the Supreme Court of the United States. 
Please supply four (4) copies of any briefs, amicus or otherwise, and, if 
applicable, any oral argument transcripts before the Supreme Court in connection 
with your practice. 

I have not practiced before the Supreme Court of the United States. 

19. Litigation : Describe the ten (10) most significant litigated matters which you personally 
handled. Give the citations, if the cases were reported, and the docket number and date if 
unreported. Give a capsule summary of the substance of each case. Identify the party or 
parties whom you represented; describe in detail the nature of your participation in the 
litigation and the final disposition of the case. Also state as to each case: 

a. the date of representation; 

b. the name of the court and the name of the judge or judges before whom the case 
was litigated; and 

c. the individual name, addresses, and telephone numbers of co-counsel and of 
principal counsel for each of the other parties. 

1 . United States v. Shahab Goushen, Charles Walter Hinck, Alion Andersson, et al. 

United States District Court for the Northern District of California; Honorable 
Spencer A. Williams; Docket No. CR 84-2007 SW; February, 1984 to November, 
1984. 

813 F.2d 1450 (9th Cir. 1987) appeal from District court conviction. Appeal 
denied. 

I represented the United States in this criminal prosecution against six defendants 
who were indicted on charges of conspiracy to distribute and distribution of 
cocaine. At the time this case was prosecuted, it involved the largest cocaine bust 
in the San Jose, California area. Four of the six defendants entered guilty pleas 
before trial and only Charles Hinck and Alion Andersson went to trial. After a 
two- week jury trial, both Hinck and Andersson were found guilty on all counts of 
the indictment. Both Assistant United States Attorney Altschuler and I served as 
trial counsel in this case. 

Co-Counsel: Assistant United States Attorney 

Leland B. Altschuler 
(Current Address Unknown) 
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Opposing Counsel: Paul Meltzer 

(Attorney for Charles Hinck) 
340 Soquel Avenue, Ste. 212 
Santa Cruz, CA 95062 
(408) 426-6000 

Michael Stepanian 
(Attorney for Alion Andersson) 
819 Eddy Street 
San Francisco, CA 94109 
(415) 771-6174 


2. United States v. Luis Laureano, et al . ; United States District Court for the 

Northern District of California; Honorable Robert P. Aguilar (guilty pleas and 
sentencing of four of the defendants) and Honorable William A. Ingram (presided 
over trial of Jose Martinez); Docket No.: CR 84-2079 RPA; August, 1984 to 
May, 1985. 

I represented the United States in this criminal prosecution of five defendants who were 
indicted on charges of conspiracy to distribute and distribution of cocaine. Four of the 
defendants, including a Colombian national and a major narcotics dealer from Miami, 
entered guilty pleas before trial. The fifth defendant, Jose Martinez, entered a guilty 
plea after two days of trial. I was the sole counsel involved in this prosecution. 

Co-Counsel: None 

Opposing Counsel: John Pasco 

(Attorney for Jose Martinez) 

60 South Market Street 
San Jose, California 95113 
(408) 998-1952 

Robert Breakstone 
(Attorney for Carmen Santos) 

(Current street address and phone number unknown) 

Leonard Robbins 

(Attorney for Francisco Rodriguez) 

Miami, Florida 

(Current street address and phone number unknown) 

J. T. Prada 

(Attorney for Daciris Villadugo Palomino) 
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111 W. St. John, Suite 555 
San Jose, California 95113 
(415) 275-1290 

Harvey Ziff 

(Attorney for Lus Laureano) 

400 Cambridge Avenue, Suite A 
Box 607000 

Palo Alto, California 94306 
(415)329-0851 

3. United States v. Gene Albert, Joseph Adamski, Kenneth Duke and Michelina 
Duke; United States Distriet Court for the Northern District of California; 
Honorable Spencer A. Williams; Docket No.: CR 84-2095 SW; April, 1985 to 
January, 1986. 

I represented the United States in this criminal prosecution of four defendants 
who were indicted on charges of aiding and abetting in the preparation of false tax 
returns (16 counts) and willfully filing false income tax returns (2 counts). The 
defendants were involved in a scheme which occurred over a three-year period 
and involved the sale of cancelled postage stamps to approximately 50 individuals 
who were instructed by defendants Ken and Michelina Duke to “donate” these 
stamps to defendant Albert’s Universal Life Church and then claim this 
“donation” on their tax return. All of the false tax returns that were the subject of 
the indictment were prepared by defendant Adamski who worked at H&R Block 
and was a friend of the other three defendants. Defendants Albert, Ken Duke and 
Michelina Duke entered guilty pleas to a reduced number of counts prior to trial. 
Defendant Adamski went to trial and was found guilty on all 14 counts of the 
indictment in which he was named. I was the sole counsel involved in this 
prosecution. 

Co-Counsel; None 

Opposing-Counsel; David Grunbaum 

(Attorney for Gene Albert) 

Assistant Federal Public Defender 
(Current street address and phone 
number unknown) 

Murray Greiff 

(Attorney for Ken and Michelina Duke) 

9401 Wilshire Boulevard, Suite 606 
Los Angeles, California 90212 
(213)273-1230 
(Last known address) 
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Stanley Freidman 
(Attorney for Joseph Adamski) 

20395 Pacific Drive (Last known address) 

Cupertino, California 95014 
(408) 257-2130 

4. United States v. John E. Warner, United States District Court for the Northern 
District of California; Honorable William H, Orrick; Docket No.: CR 85-0092 
WHO; August, 1984 to June, 1985. 

I represented the United States in this criminal prosecution along with former 
Assistant United States Attorney Michael Yamaguchi. Defendant John Warner 
was indicted on ten counts of mail fraud, embezzlement from a savings and loan 
institution, false statement in bankruptcy proceeding and willful attempt to evade 
taxes. Defendant Warner was employed by First Nationwide Savings as a Vice 
President in charge of construction projects. His responsibilities included 
selecting contractors and supervising the contractors’ work for First Nationwide 
Savings. During the period from January, 1982 to August, 1984, Warner solicited 
and received approximately $350,000 in kickback payments, gratuities and 
personal services from several contractors. Warner concealed these kickback 
payments from his supervisors at First Nationwide and also failed to report them 
on a bankruptcy petition which he filed in 1983 and on his income tax returns. 
Warner went to trial and was found guilty by the jury on all counts of the 
indictment. Assistant U.S. Attorney Yamaguchi and I both served as trial 
counsel. I was the lead prosecutor from the beginning of the investigation 
through trial and sentencing. 

Co-Counsel : Michael Y amaguchi 

(Current address unknown) 

Opposing Counsel: Charles Garry (deceased) 

San Francisco, California 

5. United States v. Pair Gain Technologies-, United States District Court for the 
Central District of California; 1997 - 2000. 

I served as lead counsel for the corporate defendant in this criminal securities law 
case. This matter was prosecuted by the U.S. Attorney’s office. Central District 
of California. This case also involved a parallel civil investigation by the SEC. 

Co-Counsel: George O’Connell 

Brad Benbrook 
Stevens & O’Connell 
400 Capitol Mall, Suite 1400 
Sacramento, California 95814 
(916)329-9111 
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David Siegel 
Irell & Manella 

1 800 Avenue of the Stars, Suite 900 
Los Angeles, California 90067 
(310)277-1010 

Opposing Counsel: Barbara Scheper 

Superior Court, County of Los Angeles 

(Ms. Scheper was the lead federal prosecutor on this case. 

She was appointed to the Los Angeles Superior Court in 

2000. Her current judicial assignment and address are 

unknown.) 

6. Central Arizona Water Conservation District ("CA WCD ’’) v. United States, et al; 
United States District Court for the District of Arizona; Honorable Earl H. 
Carroll; Docket No.: CIV 95-625 TUC-WDB (EHC); August, 1995 to May, 
2000. 

This civil action involved various disputes between CAWCD and the United 
States with respect to the costs of constructing and operating the Central Arizona 
Project (“CAP”). In dispute were contractual issues governed by a 1988 
repayment contract between CAWCD and the United States, other contracts to 
which CAWCD and the United States or others are parties, contract law, 
Reclamation Law, and the Administrative Procedures Act, concerning CAWCD’s 
repayment obligation and the U.S.’ obligation to pay certain operation and 
maintenance costs of the CAP and correct CAP construction deficiencies. Along 
with co-counsel in Phoenix, my firm represented CAWCD in this $500+ million 
dispute. The case was settled in 2000 after the first two phases of this six phase 
trial were completed. A verdict in favor of CAWCD in phase one of the trial was 
issued by the Court in or about October 1998. 

Co-Counsel: Stuart L. Somach and Robert B. Hoffman 

Somach, Simmons & Dunn 
813 Sixth Street, Third Floor 
Sacramento, CA 95814 
(916) 446-7979 

Opposing Counsel: John T. Stemplewicz 
Phillip M. Seligman 
United States Department of Justice, 

Civil Division 

Box 875 Ben Franklin Station 
Washington, D.C. 20044 
(202) 307-1104 
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1. In the Matter of Southern California Edison Company (San Onofre Nuclear 

Generating Station Units 2 and 3) Nuclear Regulatory Conunission Licensing 
Board - Dr. Cadet Hand, Elizabeth Johnson and James L. Kelley (chairman); 
Docket No.; 50-361-OL and 50-361-OL; September, 1980 to September, 1982. 

Reported: 1 5 NRC 6 1 (January 11, 1 982) Nuclear Regulatory Commission 
Atomic Safety and Licensing Board [decision granting operating license]; 1 7 
NRC 346 (March 4, 1983) Nuclear Regulatory Commission Atomic Safety and 
Licensing Appeal Board [decision affirming order granting operating license]. 

This was an administrative proceeding before the Nuclear Regulatory 
Commission concerning my client. Southern California Edison Company’s 
application for an operating license for Units 2 and 3 of the San Onofre Nuclear 
Power Plant. Lead counsel for Southern California Edison was David Pigott of 
Qrrick, Herrington & Sutcliffe, San Francisco, California. I was an associate 
attorney at Orrick, Herrington and assisted Mr. Pigott on this matter. Mr. James 
Beoletto, one of the in-house counsel at Southern California Edison also assisted 
us in this proceeding. After a three-month adversarial administrative proceeding 
held in the summer of 1 98 1 , the licensing application was granted by the NRC. 

Co-Counsel: David R. Pigott 

(Current address unknown) 

James E. Beoletto 

Southern California Edison Company 
2244 Walnut Grove Avenue 
Rosemead, California 91770 
(818)302-1332 
(Last known address) 

Opposing Counsel: Richard Wharton 

University of San Diego Law School 
Legal Clinic 
Alcala Park 

San Diego, California 92110 
(619) 260-4532 
(Last known address) 

Lawrence Chandler 
(Current address unknown) 

8. United States (Environmental Protection Agency) v. Midway Heights County 

Water District; 695 F. Supp. 1072 (E.D. Cal. 1988) United States District Court 
for the Eastern District of California; Honorable Samuel King (visiting judge 
from Hawaii), Honorable Raul A. Ramirez; ClV-S-87-1 1 12 RAR; February, 1988 
to April, 1989. 
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This was a civil environmental action brought by the EPA against my client, 
Midway Heights County Water District (“Midway Heights”), under the Safe 
Drinking Water Act (“SDWA”). Midway Heights was cited by the EPA for 
delivering unsafe drinking water to approximately 250 of its customers. Midway 
Heights denied that it was in violation of the SDWA and the EPA filed this action 
to obtain injunctive relief preventing Midway Heights from delivering this 
drinking water. This action settled shortly before trial. Midway Heights agreed 
to enter into a consent decree with the EPA pursuant to which a drinking water 
system that satisfied EPA standards was installed by the water district. I served as 
litigation counsel, along with Kevin O’Brien of my law firm, for Midway 
Heights. We substituted in as counsel for Midway Heights after a preliminary 
injunction against our client had already been issued by the court. 

Co-Counsel: Kevin M. O’Brien 

Downey, Brand, Seymour & Rohwer 
555 Capitol Mall, 1 1th Floor 
Sacramento, California 95814 
(916)441-0131 

Opposing Counsel: Robert Foster 

United States Department of Justice 
Environmental Enforcement Division 
(Current address unknown) 

Barbara Ettlinger 
Environmental Protection Agency 
Region IX 

(Current address unknown) 


9. Mid Valley Bank v. North Valley Bank, et al.\ 764 F. Supp. 1377 (E.D. Cal. 1991) 
United States District Court for the Eastern District of California; Honorable 
Lawrence K. Karlton; Docket No.; CIV-S-88-1691 LKK; June, 1990 to 
September, 1991. 

This was a cost recovery action brought under CERCLA by my client. Mid Valley 
Bank, against the previous owners and operators of contaminated property 
purchased by Mid Valley Bank. The three defendants were North Valley Bank, 
Shell Oil Company and Della Mae Montgomery. The property was originally 
owned by defendant Montgomery. She leased the property to Shell Oil Company 
which operated a gas station at the site for several years. In the 1970’s, Shell 
abandoned the property and left all of the gas tanks in the ground. North Valley 
Bank bought the property and removed some tanks but left eight tanks in the 
ground. Mid Valley Bank bought the property in 1983 and in February, 1988, it 
discovered that the tanks were leaking and the soil and ground water had become 
contaminated. Mid Valley filed this action against defendants to recover the past 
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and future costs of cleaning up the contamination which had been and would be 
incurred. The case settled prior to trial in September, 1991. The terms of the 
settlement are confidential. I was co-counsel in this litigation along with Bill 
Hvidsten and Steven Goldberg of my firm. 

Date of Representation: 

Co-Counsel: William Hvidsten and Steven Goldberg 

Downey, Brand, Seymour & Rohwer 
555 Capitol Mall, 10th Floor 
Sacramento, CA 95814 
(916)441-0131 

(Mr. Hvidsten’s current address is unknown) 

Opposing Counsel: Dale Campbell and Mike Vergara 
Weintraub, Genshlea & Sproul 
400 Capitol Mall, Suite 1 200 
Sacramento, California 95814 
(916) 558-6000 

(Attorneys for North Valley Bank) 

(Mr. Vergara is now employed at my prior 
law firm - Somach, Simmons & Dunn, 

(916) 446-7979) 

Eric Haas 

Kathleen Clark 

Larson, Burnham & Trutner 

300 Lakeside Drive 

P. O. Box 119 

Oakland, California 94604 

(510) 444-6800 

(Attorneys for Shell Oil Company) 

(Last known address) 

Lisa Wible Wright 
Law Office of Lisa Wright 
555 Capitol Mall, #140 
Sacramento, California 95814 
(916)498-6262 

(Attorneys for Della Mae Montgomery) 

(Last known address) 

1 0. George Benarroch and Euro Canadian Securities, Ltd., v. Brush Creek Mining 
and Development Co., Inc. and Simone Anderson; Brush Creek Mining and 
Development Co. v, Georges Benarroch. et al.\ United States District Court for 
the Eastern District of California; Honorable William B. Shubb; Docket No.: 
ClV-S-91-250 WBS, ClV-S-91-251 WBS; December, 1990 to July, 1991. 
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This matter involved two civil actions which were consolidated into one case. 
The first lawsuit was filed by Brush Creek Mining and Development Co. against 
my clients, Georges Benarroch and his company, Euro Canadian Securities, Ltd., 
alleging that Mr. Benarroch and Euro Canadian violated certain provisions of the 
Securities Exchange Act of 1934 and breached certain agreements with Brush 
Creek. The second lawsuit was filed by Mr. Benarroch and Euro Canadian 
against Brush Creek and one of its directors, Mrs. Anderson, alleging that Brush 
Creek and Mrs. Anderson reached certain agreements with them, including an 
agreement to compensate Mr. Benarroch for services he performed in raising 
capital for Brush Creek and an agreement to allow Mr. Benarroch to nominate a 
majority of the members on the Board of Directors of Brush Creek. After six 
months of litigation, including motions for injunctive relief, the parties agreed to 
settle the case. The terms of the settlement included a distribution of 1 .5 million 
shares of Brush Creek to Mr. Benarroch worth approximately $2.5 million. In 
return, Mr. Benarroch agreed to resign as a director of Brush Creek in the future. 
I was the lead litigation counsel for Mr. Benarroch and Euro Canadian and was 
assisted by two associates in my firm, Sharon Sandeen and William Wame. 

Co-Counsel: Sharon Sandeen and William Wame 

Downey, Brand, Seymour & Rohwer 
555 Capitol Mall, 10th Floor 
Sacramento, CA 95814 
(916)441-0131 

(Ms. Sandeen’s current address is unknown) 

Opposing Counsel: Andrea Miller and Vince DiCarlo 
Bartel, Eng, Tomgren & Miller 
300 Capitol Mall, Suite 1 100 
Sacramento, California 95814 
(916) 442-0400 

(Attorneys for Bmsh Creek Mining & 

Development Co., Inc.) 

(Ms. Miller’s current address is unknown) 

Brian Englund 

Grossfeld, Dougherty & Grossfeld 
(Attorneys for Simone Anderson) 

(Current address unknown) 


20. Legal Activities : Describe the most significant legal activities you have pursued, 

including significant litigation which did not progress to trial or legal matters that did not 
involve litigation. Describe fully the nature of your participation in these activities. 
Please list any client(s) or organization(s) for whom you performed lobbying activities 
and describe the lobbying activities you performed on behalf of such client) s) or 
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organizations(s). (Note: As to any facts requested in this question, please omit any 
information protected by the attorney-client privilege.) 

I practiced law for over 20 years before my appointment as a state trial court judge. My 
clients included individuals, small businesses, partnerships and Fortune 500 corporations. 
I consider all of the work I did on behalf of these clients to be significant. I had a diverse 
and interesting practice. I was a litigator and a trial attorney that handled complex civil 
and criminal matters. The majority of my cases were in federal court. I worked in some 
of the best law firms in San Francisco and Sacramento as well as the United States 
Attorneys Office in the Northern District of California. I was responsible for a wide 
variety of civil cases and am well prepared to handle any type of matter which might 
arise in the District Court. As a former United States Attorney and Assistant United 
States Attorney I was responsible for the prosecution of hundreds of felony cases. As an 
attorney in private practice, I handled a number of white collar criminal matters as a 
defense attorney. 

As an attorney I also participated in national, state and local bar activities and assumed 
leadership positions in such bar associations as the American Bar Association (member 
of the House of Delegates) and the Hispanic National Bar Association (President of the 
California region and member of the executive board). I was nominated by the federal 
judges of the Eastern District of California to serve as a lawyer delegate to the Ninth 
Circuit Conference and I served on the executive committee of the local Federal Bar 
Associations in Sacramento and San Francisco. 1 was one of the few minority partners in 
the two laws firms at which I worked in Sacramento and participated in local bar 
association programs designed to encourage the hiring, retention and promotion of 
minority attorneys. I was the first Hispanic to be appointed as the United States Attorney 
in the Northern District of California and one of the youngest to be appointed. ( I was 36 
years old when I assumed office). 

I have never performed any lobbying activities. 


21. Teaching : What courses have you taught? For each course, state the title, the institution 
at which you taught the course, the years in which you taught the course, and describe 
briefly the subject matter of the course and the major topics taught. If you have a 
syllabus of each course, please provide four (4) copies to the committee. 

Harvard Law School 

Visiting Instructor, Introduction to Advocacy Course, January 1 994. This is a three week 
trial practice course and I was one of approximately 25 instructors who taught different 
trial skills to the students during one week of the course. I have also served as one of the 
Moot Court Judges for the semi-final round of the Moot Court competition in March 
2004. 
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Stanford Law School 

Teaching Team Member, Advocacy Skills Workshop, January 1997, 1998, 1999, 2000, 
2002, 2003 and 2004. This course and the nature of my services were identical to my 
experience at Harvard (except I taught for one or two days rather than an entire week). 

USF Law School 

Visiting Instructor, Advocacy Program, May 1999. This course and the nature of my 
services were identical to my experience at Stanford Law School. 

McGeorge Law School 

I taught a one day course on voir dire in the Trial Advocacy Program in Fall 2000 and 
Spring 2001. I have also served as a trial judge in the law school’s trial practice course. 
The students participate in a mock jury trial at the end of the course. I have done this 
every year, twice a year, since 2001 . 

22. Deferred Income/ Future Benefits : List the sources, amounts and dates of all anticipated 
receipts from deferred income arrangements, stock, options, uncompleted contracts and 
other future benefits which you expect to derive from previous business relationships, 
professional services, firm memberships, former employers, clients or customers. Please 
describe the arrangements you have made to be compensated in the future for any 
financial or business interest. 

As a state trial court judge I am vested in the California Judges Retirement System II. 
Upon resignation I am entitled to receive the full amount of funds that I have contributed 
to this retirement fund along with the contribution from the State of California. At the 
present time, the amount in this account is approximately $200,000. 

These funds would be rolled over into my personal individual retirement account. 

I have no other anticipated receipts or future compensation for any financial or business 
interest. 

23. Outside Commitments During Court Service : Do you have any plans, commitments, or 
agreements to pursue outside employment, with or without compensation, during your 
service with the court? If so, explain. 

No. 

24. Sources of Income : List sources and amounts of all income received during the calendar 
year preceding your nomination and for the current calendar year, including all salaries, 
fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other items 
exceeding $500 or more (If you prefer to do so, copies of the financial disclosure report, 
required by the Ethics in Government Act of 1978, may be substituted here.) 

See attached Financial Disclosure Report. 
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25. Statement of Net Worth : Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

See attached Net Worth Statement. 

26. Potential Conflicts of Interest : 

a. Identify the parties, categories of litigation, and financial arrangements that are 
likely to present potential conflicts-of-interest during your initial service in the 
position to which you have been nominated. Explain how you would address any 
such conflict if it were to arise. 

The parties, categories of litigation, and financial arrangements that are likely to 
present potential conflicts-of-interest during my initial service in the position to 
which I have been nominated might include parties or attorneys to whom I am 
related or have a close personal relationship and parties or matters which concern 
my financial interests. At present, I do not have any financial arrangements that 
may present potential conflicts of interest. 

b. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. 

Any potential conflicts of interest will be resolved in the same manner that I 
currently utilize as a Superior Court Judge as required under applicable statutes 
and judicial canons. In all cases I will follow the Code of Conduct for United 
States Judges and applicable statutes, policies and procedures. 

27. Pro Bono Work : An ethical consideration under Canon 2 of the American Bar 
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged.” Describe what you have done to fulfill these responsibilities, 
listing specific instances and the amount of time devoted to each. 

I devoted hundreds of hours in my career to pro bono matters in both San Francisco and 
Sacramento. 1 participated as a panel attorney in the Voluntary Legal Services Program in 
both communities. The majority of pro bono cases I handled involved landlord tenant 
disputes where I represented the tenant who was about to be evicted. During the period I 
worked at Orrick, Herrington & Sutcliffe, I also volunteered my time and services 
representing individuals who had felony convictions but had “gone straight” and were 
attempting to obtain occupational licenses from the state, e.g., a teaching credential. In one 
particular case that I handled, my client had been convicted of murder in Boston at the age 
of 18 or 19 and served approximately 12 years in prison. After he was paroled, he moved 
to California. He enrolled in school and obtained his high school and college degrees, 
including a master’s degree in education. He then applied to the state for a license to teach 
at the junior college level and he came to me to assist him in obtaining his license. 
California had a general rule at this time prohibiting ex-felons from obtaining a license to 
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teach. However, because my client had exhibited such exemplary behavior since his 
release from prison, his criminal record in Massachusetts was purged and I successfully 
argued to the State of California that its general rule should not apply in this case. The last 
I heard from this client (in 1983), he had obtained a job teaching in a junior college in the 
San Francisco Bay Area. 

During the period from 1 98 1 to 1 983, 1 averaged approximately 50 hours a year working 
on pro bono cases through the Voluntary Legal Services Prograin in San Francisco. After 
moving to Sacramento, I worked approximately 10-20 hours a year on pro bono cases for 
the Sacramento County Bar Association/Legal Services of Northern California Voluntary 
Legal Services Program. 

During the period from 1996 to 2001, 1 was involved in providing free consulting, 
advocacy and legal services to parents of special needs children. I attended meetings with 
School Districts, wrote letters on behalf of my clients and assisted them at Individualized 
Education Program (“lEP”) hearings. I also advocated for these parents in coimection with 
obtaining services from the various Regional Centers in their geographical area. My wife 
and I are members of the Sacramento Chapter of F.E.A.T. (Families for Early Autism 
Treatment). We are the proud parents of a 18 year old daughter with autism. 

Throughout my career I have also been involved in community affairs other than those 
associated with the legal profession. For example, in 1992 I participated in a program 
called Leadership Sacramento which teamed up with the Sisters of Mercy in a project to 
provide transitional housing to low income or homeless families. In 1993 I served as a 
member and President of the school board at St. Elizabeth’s High School in Oakland. 
During the period I served as the United States Attorney I spoke at a number of high 
school and junior high schools about my career and the importance of education. In 
addition, I made it a priority of the U.S. Attorney’s Office to get involved in a community 
service program outside of the legal arena. During the 1 992-1993 school year, 
approximately 60 members of the office and 1 participated in the Bay Area Federal 
Executive Board’s “Adopt-A-School” program. These volunteers from my office 
established an ongoing relationship with Roosevelt Middle School in San Francisco and 
participated in a wide range of activities including shadow days, tutoring, mentoring and 
on site school assemblies and programs. Finally, 1 served on the Board of Directors of 
the Children’s Receiving Home of Sacramento from 2000 to 2005. This organization 
provides emergency and transitional housing for abused and neglected children ages 2 to 
17 in Sacramento County 

28. Selection Process : 

a. Please describe your experience in the entire judicial selection process, from 
beginning to end (including the circumstances which led to your nomination and 
the interviews in which you participated). Is there a selection commission in your 
jurisdiction to recommend candidates for nomination to the federal courts? If so, 
please include that process in your description, as well as whether the commission 
recommended your nomination. List the dates of all interviews or 
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communications you had with the White House staff or the Justice Department 
regarding this nomination. Please do not include any contacts with Federal 
Bureau of Investigation personnel concerning your nomination. 

After submitting my written Application for United States District Court, I was 
interviewed by the Bipartisan Judicial Nomination Panel for the Eastern District 
of California on May 11, 2007. This Judicial Advisory Committee was comprised 
of six members, including one member selected by Senator Barbara Boxer, one 
selected by Senator Dianne Feinstein and one selected jointly by both Senators 
along with three members named by Mr. Gerald Parksy, President Bush’s State 
Chair for Judicial appointments. The Committee selected me as one of three 
candidates to move on to the next stage of the process. 

I was interviewed by Mr. Parsky and Mr. Eric Haas on May 29, 2007. After this 
interview, Mr. Parsky forwarded my name to the White House and on Jrme 11, 
2007 1 was interviewed by staff from the White House Counsel’s Office and from 
the Department of Justice. 

On June 22, 2007, 1 was notified by the White House Counsel’s Office and the 
Department of Justice that I was being considered by the President for nomination 
to the federal judiciary and that an investigation of my background and 
qualifications would be conducted by the Department of Justice. I have had 
subsequent conversations with staff from the Department of Justice regarding the 
nomination paperwork. My nomination was submitted to the United States 
Senate on September 6, 2007. 

b. Has anyone involved in the process of selecting you as a judicial nominee 

discussed with you any currently pending or specific case, legal issue or question 
in a manner that could reasonably be interpreted as seeking any express or 
implied assurances concerning your position on such case, issue, or question? If 
so, please explain fully. 

No. 
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AO JO 
Rev. J/2006 


FINANCIAL DISCLOSURE REPORT 
NOMINATION FILING 


Report Required by the Ethics 
in Government Act of 1978 
(5U.S,C.app.HI0l-IJI) 


1. PeiTOa Repertlag Past atm, flrct, loiiMte initial) 

Mendez, John A — 

X. Court DT Orginiulioa 

-©tstrOwrt EJ5. California 

3. Date of Report 

09/07/2007 

4. Title (Article III Judges bidkale acrive er senior statas; 

Ruglstmte judges bidkatc fall- or part-tliae) 

District Ckiurt Judge Nominee 

5n. Report Type (ebetk appropriate type) 

^ Noainaiioa. Date 09/060007 

Q Inkial Q Aiuiuai Q Final 

6. Reporting Period 

01/01/2006 

08/31/2007 

5b. Q Amended Report 

7. Cbamberi orOftiee Address 

500 1 Street 

Sacramento, CA 95814 

8. On the bask sf tbe inforiDalioD contained u this Report and any 
nMdincattoni pertaining therctn, M U, la my opinloD, in compliance 
wkh appKcablc lam and rngulatileiu. 

RevfewinaOflker Date 


IMPORTANT NOTES: The Instructions AceompoHyiHg thb form must be followed. Complete all parts, 
checking the NONE box for each part where you have no reportable information. SIgtt an last page. 


1. POSITIONS. (Ktporting inJitUual anly;seepp. t-ll a/iiutruetiaHS-l 
|X [ NONE (No reportable positions.) 

mmilQN NAMEUEURGANIZATION/ENTITY 


1. 


2. 


II. AGREEMENTS • (Ripening IndMiuef only; set pp. t4‘Ji efiintnutiom^ 

I I NONE (No reportable agreements.) 

DA TE PARTIES AND TERMS 

J -2001 California lu<lge5 Retirement System II administered by Slate of California; pension upon retirement or option to 

rollover or cash out upon resignation 
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FINANCIAL DISCLOSURE REPORT 

Njom ef Pcne* Repartiog 

Date sf Report 

Page 2 of 6 

Mendez, John A 

09/07/2007 


III. NON-INVESTMENT INCOME. (Reporting Uiiltntlual and spousei tee pp. 17-34 ofitatncrloniy 
A. Filer's Non-Investment Income 
I j NONE (No reportable non-investment income.) 

DATE SOURCE AND TYPE INCOME 

(yours, not spouse's) 


1.2006 

Sacranento County Superior Court Judge 

$ 133,000 

2. 2007 

Sacramento County Supcriw Court Judge 

S 84,000 

3.2005 

Sacramenlo Coun^ Superior Court Judge 

$ 105,000 

4. 



5. 




B. Spouse's Non -Investment Income - if yon were married during any portion ^ Ae reporting year, complete tha seeriorL 
(Dollar amount not required except for honoraria.) 

I I NONE (No reportable non-investment income.) 


DATE 


t. 2006 Sacramento County Dept, ortlealih and Human Services — in Some care provider for disabled daughter 


2. 2007 - 

Sacramento County Dept, of Health and Human SerTvices-in home care provider Tor disabled daughter 

3. 


4. 


5. 



IV. REIMBURSEMENTS — rrunjpffrfsrwn, lodging, food, ertUrtmiiuntnl 

(hctuda those to fpoute and dependent children. See pp. 35-37 of insinKiiont.) 

I I NONE (No reportable reimbursements.) 

SOURCE DESCRIPTION 

1. EXEMPT 


3. 

4. 

5. 
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FINANCIAL DISCLOSURE REPORT 

Nsne ofPtnoe Reporting 

Dil< of Report 

Page 3 of 6 

Mendez, Jobn K 

09/07/2007 

V. GIFTS. (Inchides ikose le ^toase and dependent eklldren. Seipp. , 

I [ NONE (No reportable gifts.) 

lA-i/ ofbatrueHont.} 


SOIfRCE 

DRSCRIPTION 

VAIJIR 

1. EXENIPT 




2. 


3. 


4. 


VI. LIABILITIES. flneluda thoft e/spouse and d£pendint chiUrtn. Stepp. 32-34 of int$riieriont.) 

[X [ NONE (No reportable liabilities.) 

CREDITOR DESCRIPTION VAmE_CQDE 
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FINANCIAL DISCLOSURE REPORT 

N’tnie of r«noa Reporting 

Dale of Report 

Page 4 of 6 

Mendez, Jofan A 

09/07/2007 


VII. INVESTMENTS and TRUSTS — income, ralue, mnsacthia finduda those of Ae spouoe and dependeal children. Stepp. S4-S7 of filing instmaions) 
I j NONE (No reportable income, assets, or transactions.) 


A. 

Description of Assets 
(including innl tsiels) 

Place "(X)' *fl« each asset 
exempt ftom prkr disclosure 

B. 

Income during 
reporting period 

C 

Gross value at asd of 
reprntmg period 

D. 

Transactions during rqwtting period 

(1) 

Amount 

Code 1 

(A-K) 

m 

Type{e.g. 
div.. rent, 
or inL) 

(1) 

Value 

Code2 

(J-P) 

(7) 

Value 

Method 

Code} 

(Q^W) 

<0 

T)T*{e.g. 
buy. sell, 
merger, 

redemption) 

If nor cxcugil fieca AackBtm 

(2) 

Date 

Month ' 
Day 

(3) 

Value 

Code 2 
(J-P) 

(•») 

Gain 

Codel 

(A-H) 

(5) 

Identity of 
buyer/seiter 
(if vale 
transaction) 


1. BROKERAGE ACCOUNT 





EXEMPT 





2. —Cash 

A 

Interest 

K 

T 






3. —Alcoa Common Stock 

A 

Dividend 

J 

T 






4. — Counbywide mortgage and asset 
backed securities 

B 

Interest 

K 

T 






3. — Legg Mason Partners Mutual Funds 

C 

Inieresl 

L 

T 






6. —Genera! Motors Acceptance Corp 
corporate bonds 

B 

Interest 

L 

T 






7. -Federal Home Loan Mtg Corp gov^ 
bond 

B 

Interest 

K 

T 






8. —Federal Home Loan Mtg. Medium 

Tcmi Notes gov't bond 

B 

Interest 

K 

T 






9. —TRAC Smith Barney Mutual Funds 

A 

Interest 

K 

T 






10. 










M.IRA#I 

E 

Interest 

N 

T 

EXEMPT 





12. 


Dividend 








13. —Alcoa common stock 










14. —Abbott Laboratories common stock 










15. —Anheuser-Busch Companies common 
stock 










16. —Bank of America common stock 










17, —Baxter Inil ItK. common stock 











] Iscorae Gan Cods' 
{S«CoWHeiKa}[M) 

2 VthcCoda 

(So Cobsn Cl tnd D3) 

3 Value Mefbod Coda 
{S« Cohmo C3) 


r -tSO.OOl - JIOO.WO 
I 13.000 a. leu 
N -S2»00I - *500.000 
FJ -t:s.cioo.ooi • »}o.ooo.ooo 

Q ^■Ap^Tvaal 
U 'Book Value 


fi -*1.001 - S2jao 
C-SIOO.OOI -ti.aoo.aoo 
K.-fI5.fOI-tW.(m 
o-fwo.ooi ti.oaiuno 

K -Ceof (Real fjoto ObI>) 
V-Othe. 


C-UJOi -U.OOO 
Hi -tl.OOO.OOt - t5.K)Q.DO0 
t-SnoOl -tlOOXBO 
Ft -ti.on.ooi - *5,000.000 

P« -Mm dw *50.000.000 
5 -Aaaesaosn 
W— £aizmaied 


1>-*5.00I-*ISJI00 
H2 -Un &a» *5.000. 
M -tIOO.OOl - *25O.0C 
PJ-tS.OW.OOl -*23.0 
T -Cadi Martel 
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FINANCIAL DISCLOSURE REPORT 

Name af Penwi Reporting 

Dale »r Report 

Page 5 of 6 

Mendez, John A 

09/07/2007 


VIIL ADDITIONAL INFORMATION OR EXPLANATIONS . (Indieale pan of Report.) 


PART VIl-INVESTMENTS AND TRUSTS(conl) 

IRA# I (con’t) 

—Chevron Cocp. common stock 
—Chubb Coip. common stock 
—Dover Co^}- common slock 
—Dow Chemical Co. common slock 
— E I Dupont de Nemows & Co. common stock 
—Emerson Electric Co. common stock 
—Exxon Mobil Corp common stock 
—GAP Inc. common slock 
—General Electric Co. common stock 
— Glaxosmith K.iine PLC common slock 
—Honeywell Inll Inc. common slock 
— Hubbell inc. Qass B common stock 
— JP Morgan Chase & Co. common stock 
—Johnson & Johnson common stock 
—Kimberly Clark Corp. common stock 
— Kiali Foods Uic. A ccmunon stock 

—Leggett & Platt Inc. common slock 
—Linear Technology Oxp. coounon stock 
—Microsoft Corp. common stock 
— Motorola Inc. DE common stock 
—News Corp Class B New common stock 
—Novartis AG ADR commcm stock 
— Nuveen Investments Inc. comrrton stock 
—Pearson PLC Sponsored ADR common stock 
—Pfizer Inc. common stock 
—Taiwan Semiconductor Mfg. Co. comrrxMi stock 
—Unilever PLC common stock 
—Verizon Commurucations common stock 
-Vodafone Groi^ PLC common slock 
—Wachovia Corp common stock 
-Wells Fargo Sc Co. New common stock 
-Wqrethaeuser Co. common stock 
-Wyeth common stock 

-Dreyfus Money Market and Lir^ued Assets Money Fund (cash equivalents) 

-U.S. Treasury Notes Series D government bonds 

-U.S. Treasury Notes Series L government bonds 

-Federal National Mortgage Association Global Debs government bonds 

-Federal National Mortgage Association BK/Entry government bonds 

-Fedenl Home Loan Mortgage Coqt. Ref Note government bonds 

-Federal Home Loan Mortgage Coq> Global Deb BK/Entry government bonds 

—U.S. Treasury Notes Series K*2012 government bonds 
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FINANCIAL DISCLOSURE REPORT 

Name effenea Reporting 

Dale of Report 

Page 6 of 6 

Mendez, John A 

09/07/2007 


IX. CERTIFICATION. 


I certify that ail information given above (including information pertaining tn my apouse and minor or dependent children, if any) is 
accurate, true, and complete to the best of my knowledge and belief, and that any information not reported was withheld because it met applicable statutory 
provisions permitting non-disclosure. 

1 further certify that earned income from outside employment and honoraria and the acceptance of gifts which have been reported are in 
compliance with the provisions of SIJ.S.C. app. §501 et. seq., 5 U.S.C. § 7353, and Judicial Conferenee regulations. 



FILING INSTRUCTIONS 

Mail signed original and 3 additional copies to: 

Committee on Financial Disclosure 
Administrative Office of the United Slates Courts 
Suite 2-301 

One Columbus Circle, N.E. 

Washington, D.C. 20544 
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FINANCIAL STATEMENT 
NET WORTH 


Provide a complete, current financial net worth statement which itemizes in detail all assets (including bank accounts, 
real estate, securities, trusts, investments, and other financia! holdings) all liabilities (including debts, mortgages, loans, 
and other financial obligations) of yourself, your spouse, and other immediate members of your household. 


ASSETS 

LIABILITIES 

Cash on hand and in banks 


134 

100 

Notes payable to banks-secured 




U.S. Government securilies-add schedule 


129 

558 

Notes payable to banks-unsecured 


2 

000 

Listed securities-add schedule 


187 

815 

Notes payable to relatives 




Unlisted securities— add schedule 


104 

898 

Notes payMe to others 




Accounts and notes receivable: 




Accounts and bills due 


5 

500 

Due from relatives and friends 




Unpaid income tax 




Due from others 




Other unpaid income and interest 




Doubtful 




Real estate mortgages payable-add 
schedule 


562 

000 

Real estate owned-add schedule 

1 

100 

000 

Chattel mortgages and other liens payable 




Real estate mortgages receivable 




Other debts-itemize: 




Autos and other personal property 


50 

000 





Cash value-life insurance 








Other assets itemize: 








Accrued interest on bonds/CDs 


1 

916 





GMAC Corporate Bonds 


44 

426 





California Judicial Retirement Account 


190 

000 

Total liabilities 


569 

500 

Inheritance 


67 

000 

Net Worth 

1 

440 

213 

Total Assets 

2 

009 

713 

Total liabilities and net worth 

2 

009 

713 

CONTINGENT LIABILITIES 




GENERAL INFORMATION 




As endorser, comaker or guarantor 




Are any assets pledged? (Add schedule) 

NO 



On leases or contracts 




Are you defendant in any suits or legal 
actions? 

NO 



Legal Claims 




Have you ever taken bankruptcy? 

NO 



Provision for Federal income Tax 








Other special debt 









VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00617 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN:CMORC 




608 


FINANCIAL STATEMENT 
NET WORTH SCHEDULES 


U.S. Government Securities 
U.S. Treasury Notes Series D-2009 
U.S. Treasury Notes Series L-2009 
Federal National Mortgage Assn Global Debs 
Federal National Mortgage Assn Bk/Entry DTD 
Federal Home Loan Mtg Coip. Ref Note DTD 
Federal Home Loan Mtg Cotp. Global DEB 
U.S. Treasury Notes Series K-2012 
Federal Home Loan Mtg Coip. Step Up Notes 
Federal Home Loan Mtg Corp. Medium Term Notes 
Total Unlisted Securities 


Unlisted Securities 

Countrywide Alternative Loan Series 2006 
Mutual Funds 

Total Unlisted Securities 


Real Estate Owned 
Personal residence 


Real Estate Morteages Payable 
Personal residence 


$ 19,473 
15,531 
9,688 
4,936 
11,134 
7,160 
7,876 
19,760 
34,000 
$129,558 


$ 24,411 
80,487 
$ 104,898 


$ 1,100,000 


$ 562,000 


VerDate Nov 24 2008 


12:21 Apr 06, 2009 Jkt 047450 


PO 00000 Frm 00618 


Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN:CMORC 



609 


VerDate Nov 24 2008 


Listed Securities 


Alcoa Inc. 

$ 9,082 

Abbot Laboratories 

5,635 

Anheuser-Busch Companies, Inc. 

4,000 

Bank of America 

5,578 

Baxter International Inc. 

2,274 

Chevron Corp. 

6,519 

Chubb Corp. 

6,584 

Dover Corp. 

1,001 

Dow Chemical Co. 

5,446 

E.I. Dupont de Nemours & Co. 

7,325 

Emerson Electric Co. 

4,845 

Exxon Mobil Corp. 

6,654 

GAP, Inc. 

4,445 

General Electric Co. 

6,013 

Glaxosmith Kline PLC 

3,653 

Honeywell International 

5,212 

Hubbell, Inc. 

2,817 

J.P. Morgan Chase & Co. 

5,701 

Johnson & Johnson 

5,062 

Kimberly Clark Coip. 

6,032 

Kraft Foods Inc. 

3,046 

Leggett & Platt Inc. 

1,958 

Linear Technology Corp. 

5,025 

Microsoft Corp. 

7,672 

News Corp. Class B New 

4,490 

Novartis AG ADR 

2,809 

Nuveen Investments, Inc. 

3,840 

Pearson PLC Sponsored ADR 

5,512 

Pfizer, Inc. 

6,323 

Taiwan Semiconductor Mfg. Co. Ltd. ADR 

4,255 

Unilever PLC Spons. ADR New 

6,096 

Verizon Communications 

7,618 

Vodafone Group PLC Spons. ADR New 

6,035 

Wachovia Corp. 2"^ New 

2,710 

Wells Fargo & Co. New 

5,774 

Weyerhaeuser Co. 

6,147 

Wyeth 

4,627 

Total Listed Securities 

$187,815 
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AFFroAvrr 




I. rO%mOny ri-endeTL. . do swear that the information 

provided in this statement is, to the best of my knowledge, true and accurate. 
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 


Slate of California 
County of 


On I ^ 1 1 0 l'ZoO~}- before me, 

dSS Mama 


i ll 


Hama and TWe at Olfcer (Ag.. *Jarw 


A/0 


personally appeared TT 




?uU 




;^personaIly known to me 



I^UESHBEGU 
Commlidon # 164S791 
Nalay PuMe > CaMoM 
to ct omfil o CttunHf 
My Coffm GtpfewftbU^m 


O (or proved to me on the basis of satisfactory evidence) 

to be the person(s) whose name(s) is/are subscribed to the 
within instrument and acknowledged to me that 
he/she/ttiey executed the same in his/her/thelr au^orized 
csq^cityOes), and that by his/herAheir signature(s) on the 
instrument the per5on(s}. or the entity upon behalf of 
which the person(s) acted, executed the instrument. 


WITNESS my hand and official seal. 



Though the InfarmaVan below is not required by law, it may prove valuable to persons retying on the document 
and could prevent fraudulent removal and reattachment of this form fo another document. 


Description of Attached Do^ment ^ ^ -k ' ' 

TiWe Of Type of Document: ortn tcc^i A/oyVi. ( yLL^ 


Document Date: Number of Pages: 

Signerfs) Other Than Named Above: 


Capacfty(ies) Claimed by Slgner(s) 

Signer’s Name: 

□ individual 

Q Corporate Oflicer — Tltle(s): 

□ Partner —• □ Limited □ General 
D Attorney in Fact 

□ Trustee 

D Guardian or Conservator 
O Other. 


Signer Is Representing; 


Signer’s Name: 

□ Individual 

□ Corporate Officer — Titlo(s): 

□ Partner — □ Limited □ Genera! 

□ Attorney in Fact 

□ Trustee 

lU Guardian or Conservator 

□ Other: 


Signer Is Representing: 



Top of fhumb hero 



Top of Vtumb here 




© 2006 NrfoftalNiJtoryAssoeiatoo -9350 DeS^Ave>.0 bo* 2*02 • CA »Wt3 2402 l».<n Na. S907 Recx^Jer C«B TcC-free l-800-e7MS27 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

QUESTIONNAIRE FOR JUDICIAL NOMINEES 

PUBLIC 


1 . Name : Full name (include any former names used). 

Stanley Thomas (Tom) Anderson 

2- Position : State the position for which you have been nominated. 

United States District Judge for the Western District of Termessee 

3. Address : List current office address. If city and state of residence differs from your 
place of employment, please list the city and state where you currently reside. 

Office: United States Courthouse 
111 South Highland Ave. 

Suite 417 

Jackson, TN 38301 
Residence: Lexington, Tennessee 

4. Birthplace : State year and place of birth. 

Lexington, Henderson County, Tennessee in 1953 

5. Marital Status : (include name of spouse, and names of spouse pre-marriage, if 

different). List spouse’s occupation, employer’s name and business address(es). Please, 
also indicate the number of dependent children. . 

Lori Paige (Rich) Anderson; formerly Lori Hardin; Paralegal employed at Nancy Choate 
Law Office, 365 North Parkway Suite 5, Jackson, TN. 38305; three (3) dependent 
children 

6- Education : List in reverse chronological order, listing most recent first, each college, 
law school, or any other institution of higher education attended and indicate for each the 
dates of attendance, whether a degree was received, and the date each degree was 
received. 

University of Memphis School of Law; 8/76 to 1/80; J. D. degree received in 1980. 
University of Tennessee at Martin; 8/71 to 5/76; Bachelor of Science degree in 1976. 


VerDate Nov 24 2008 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 


Frm 00622 


Fmt 6601 


Sfmt 6601 


S:\GPO\HEARINGS\47450.TXT SJUD1 


PsN:CMORC 



613 


7. Employment Record : List in reverse chronological order, listing most recent first, all 
governmental agencies, business or professional corporations, companies, firms, or other 
enterprises, partnerships, institutions or organizations, non-profit or otherwise, with 
which you have been affiliated as an officer, director, partner, proprietor, or employee 
since ^duation from college, whether or not you received payment for your services. 
Include the name and address of the employer and job title or job description where 
appropriate. 

1 1/03 to Present - United States Magistrate Judge for the Western District of Tennessee. 

7/87 to 1 1/03 - Engaged in private law practice as owner of Anderson Law Firm, PLLC, 
130-C Stonebridge Blvd., Jackson, Tennessee 

6/85 to 7/87 - Administrative Law Judge for Tennessee Claims Commission. 
Commission adjudicated claims against the State of Tennessee. 

9/83 to 6/85 - Assistant Commissioner for Tennessee Department of Transportation. 
Responsible for projects assigned by Commissioner of Transportation. 

6/80 to 9/83 - Engaged in private law practice at Davis, Smith and Anderson in 
Lexington, Tennessee. 

8/78 to 1/80 - Law Clerk for Shelby County Attorney’s Office in Memphis, Tennessee 

3/77 to 1/78 - Teacher at Draughon’s Business College in Memphis, Tennessee 

1/68 to 8/76 - Sales person for family owned business; Anderson Sporting Goods, 
Highway 412 West, Lexington, Tennessee 38351 

8. Military Service and Draft Status r Identify any service in the U.S. Military, including 
dates of service, branch of service, rank or rate, serial number (if different from social 
security number) and type of discharge received. 

None 

9. Honors and Awards : List any scholarships, fellowships, honorary degrees, academic or 
professional honors, honorary society memberships, military awards, and any other 
special recognition for outstanding service or achievement. 

Fellow of Tennessee Bar Foundation 

10. Bar Associations : List all bar associations or legal or judicial-related committees, 
selection panels or conferences of which you are or have been a member, and give the 
titles and dates of any offices which you have held in such groups. 

American Bar Association 


VerDate Nov 24 2008 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 


Frm 00623 


Fmt 6601 


Sfmt 6601 


S:\GPO\HEARINGS\47450.TXT SJUD1 


PsN: CMORC 



614 


Federal Bar Association 

Madison County, Tennessee Bar Association 

Shelby County, Tennessee Bar Association; 

11. Bar and Court Admission : 

a. List the date(s) you were admitted to the bar of any state and any lapses in 
membership. Please explain the reason for any lapse in membership. 

Admitted to Tennessee Bar in July, 1980 with no lapses in membership. 

b. List all courts in which you have been admitted to practice, including dates of 
admission and any lapses in membership. Please explain the reason for any lapse 
in membership. Give the same information for administrative bodies that require 
special admission to practice. 

Tennessee Courts of Record since 1980 

Admitted to practice in Western, Middle and Eastern Districts of Tennessee, (est. 
1991) 

Admitted to practice in Sixth Circuit Court of Appeals, (est. 1993) 

Admitted to practice before Supreme Court of the United States, (est. 1 996) 

No lapses in any Court. 

12. Memberships : 

a. List all professional, business, ftatemal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 10 or 1 1 to which 
you belong, or to which you have belonged, or in which you have significantly 
participated, since graduation from law school. Provide dates of membership or 
participation, and indicate any office you held. Include clubs, working groups, 
advisory or editorial boards, panels, committees, conferences, or publications. 

First Chairman of Board of Beech River YMCA-2000; 

Former Member of Madison County, Tennessee YMCA and Madison County 
YMCA Endowment Fund; 

Board Member of Methodist Hospital of Lexington, Tennessee from 2002 to 
2004; 
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Rotary International from 1999 to 2005; 

Pine Tree Country Club, Lexington, Tennessee from 1990 to 1998 

Jackson Coxmtry Club, Jackson, Tennessee from 1999 to 2006; 

Board Member of Carl Perkins Child Abuse Center in Jackson, Teimessee in 
approx. 1988. 

Sigma Alpha Epsilon Fraternity, University of Tetmessee at Martin, 1971 to 1976 

b. The American Bar Association's Commentary to its Code of Judicial Conduct 
states that it is inappropriate for a judge to hold membership in any, organization 
that invidiously discriminates on the basis of race, sex, or religion. Please 
indicate whether any of these organizations listed in response to 12a above 
cturently discriminate or formerly discriminated on the basis of race, sex, or 
religion - either through formal membership requirements or the practical 
implementation of membership policies. If so, describe any action you have taken 
to change these policies and practices. 

While attending college between 1971 and 1 976, 1 was a member of Sigma Alpha 
Epsilon Fraternity. Membership was practically limited to males. I remain an 
alutimus of the fraternity, but have not been active since graduating from college 
in 1976. 

13. Published Writings and Public Statements : 

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, 
editorial pieces, or other published material you have written or edited, including 
material published only on the Internet. Please supply four (4) copies of all 
published material to the Committee. 

In 1978 1 was employed in the Shelby County, Tetmessee Attorney’s Office and 
was assigned to assist in the codification of all private acts which pertained to 
Memphis, Shelby County, Tetmessee. Thereafter, the Laws of Shelby County, 
Tennessee was published. 

b. Please supply four (4) copies of any reports, memoranda or policy statements you 
prepared or contributed in the preparation of on behalf of any bar association, 
committee, conference, or organization of which you were or are a member. If 
you do not have a copy of a report, memorandum or policy statement, please give 
the name and address of the organization that issued it, the date of the document, 
and a summary of its subject matter. 

None 
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c. Please supply four (4) copies of any testimony, official statements or other 
communications relating, in whole or in part, to matters of public policy or legal 
interpretation, that you have issued or provided or that others presented on your 
behalf to public bodies or public officials. 

None 

d. Please supply four (4) copies, transcripts or tape recordings of all speeches or 
talks delivered by you, including commencement speeches, remarks, lectures, 
panel discussions, conferences, political speeches, and question-and-answer 
sessions. Please include the date and place where they were delivered, and 
readily available press reports about the speech or talk. If you do not have a copy 
of the speech or a transcript or tape recording of your remarks, please give the 
name and address of the group before whom the speech was given, the date of the 
speech, and a summary of its subject matter. If you did not speak fi-om a prepared 
text, please furnish a copy of any outline or notes fi’om which you spoke. 

Since becoming a United States Magistrate Judge, I have been invited to speak to 
various groups regarding practice in federal courts, issuance of search and related 
warrants involving cell site information and issues involving labor law. None 
were recorded or televised to the best of my knowledge and I did not maintain 
outlines or notes. 

e. Please list all intehdews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these interviews where 
they are available to you. 

In 1985, 1 gave an interview to the Commercial Appeal, a Memphis, Tennessee 
based newspaper, regarding the newly created Tennessee Claims Commission and 
my appointment as the first Commissioner for the Commission for West 
Tennessee. 

Judicial Office : State (chronologically) anyjudicial offices you have held, whether 
such position was elected or appointed, and a description of the jurisdiction of each such 
court. 

United States Magistrate Judge for the Western District of Tennessee appointed by the 5 
District Judges from the Western District of Tennessee. 

Teimessee Claims Commission. Created by Tennessee Legislature in 1984 to adjudicate 
claims filed against the state of Tennessee. As the first West Tennessee Commissioner 
(Administrative Law Judge), I was responsible for all cases and claims filed in the 22 
counties which comprised the Western District of Tennessee. I was appointed by then 
Governor Lamar Alexander. 
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15. Citations : Ifyou are or have been ajudge, please provide: 

a. citations for all opinions you have written (including concurrences and dissents); 

United States v Mason 
2006 WL 1278986 (W.D. Tenn.) 

Arrington v United States of America 
2005 WL 3533441 (W.D. Tenn.) 

Deming v Jackson-Madison County General Hospital 
2005 WL 21 144069 (W.D. Tenn.) 

Smith V Franks 

2005 WL 2008506 (W.D. Tenn.) 

Long V The Procter & Gamble Manufacturing Co. 

2005 WL 1631033 (W.D. Tenn.) 

Cranfill v Brew Brothers, Inc., et al 
2005 WL 1420876 (W.D. Tenn.) 

Long V The Procter and Gamble Manufacturing Co. 

2005 WL 1181888 (W.D. Tenn.) 

Lewis V United States 

2004 WL 3254734 (W.D. Tenn.) 

Hill V McNairy County Board of Education 
229 F.R.D. 563 

b. a list of cases in which certiorari has been requested or granted; 

None.^ 

c. a short summary of and citations for all appellate opinions or orders where your 
decisions were reversed or where your judgment was affirmed with significant 
criticism of your substantive or procedural rulings; 

None 

d. a list of and copies of any of your unpublished opinions that were reversed on 
appeal or where your judgment was affirmed with significant criticism of your 
substantive or procedural rulings; 

As a United States Magistrate Judge, matters will frequently be referred to me for 
the preparation of a report and recommendation. The District Judge will then 


6 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 


Frm 00627 Fmt 6601 


Sfmt 6601 


S:\GPO\HEARINGS\47450.TXT SJUD1 


PsN: CMORC 



618 


review the report and recommendation and issue an opinion either adopting or 
rejecting the report and recommendation, in whole or in part. 

e. a description of the number and percentage of your decisions in which you issued 
an unpublished opinion and the manner in which those unpublished opinions are 
filed and/or stored; and 

None 

f citations to all cases in which you were a panel member in which you did not 
issue an opinion, 

None 

16. Recusal: If you are or have been a judge, please provide a list of any cases, motions or 
matters that have come before you in which a litigant or party has requested that you 
recuse yourself due to an asserted conflict of interest, or for any other apparent reason, or 
in which you recused yourself sua sponte. (If your court employs an "automatic" recusal 
system by which you may be recused without your knowledge, please include a general 
description of that system.) Please identify each such case, and for each provide the 
following information: 

Larry Melton, et al v Bank of Lexington, et al 

U.S. District Court, Western District of Tennessee No. 02-1152 

Bryan Samuel Mooney v Susan Wallace, et al 

U.S. District Court, Western District of Tennessee No. 04-1 190 

Jacob Rhodes v Susan Wallace, et al 

U.S. District Court, Western District of Tennessee No. 04-1191 

Nerissa DeBerry v Henderson County Board of Education, et al 
U.S. District Court, Western District of Teimessee No. 04-1241 

Zachary Robbins v Susan Wallace, et al 

U.S. District Court, Western District of Tennessee No. 04-1294 

Dalton Dyer v Susan Wallace, et al 

U.S. District Court, Western District of Tennessee No. 05-1004 

Haley Nicole Rhodes v Susan Wallace, et al 

U.S. District Court, Western District of Tennessee No. 05-1020 

Alice Adams Jackson v Michael B. Craig, et al 

U.S. District Court, Western District of Teimessee No. 07-1001 
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USA V William Justin Holmes 

U.S. District Court, Western District of Tennessee No. 06-10078 

Ronnell Jason Dupree LeBerry v Corrections Corporation of America, et al 
U.S. District Court, Western District of Tennessee No. 03-1 185 

Eric Na^h v Corrections Corporation of America 

U.S. District Court, Western District of Tennessee No. 03-1225 

Billie D. McKinnie v Corrections Corporation of Ainerica, et al 
U.S. District Court, Western District of Tennessee No. 03-1226 

Da)^an Houser v Corrections Corporation of America, et al 
U.S. District Court, Western District of Tennessee No. 03-1227 

Paul Price v Corrections Corporation of America, et al 
U.S. District Court, Western District of Tennessee No. 03-1228 

Cornelius Maddox v Corrections Corporation of America, et al 
U.S. District Court, Western District of Tennessee No. 03*1229 

Lorenzo Webb v Corrections Corporation of America, et al 
U.S. District Court, Western District of Tetuiessee No. 03-1230 

Booker Horges v Corrections Corporation of America, et al 
U.S. District Court, Western District ofTermessee No. 03-1231 

Larry Johnson v Corrections Corporation of America, et al 
U.S. District Court, Western District of Tetuiessee No. 03-1232 

Milton Smith v Corrections Corporation of America, et al 
U.S. District Court, Western District ofTermessee No. 03-1233 

James Kittinger v Corrections Corporation of America, et al 
U.S. District Court, Western District of Tennessee No. 03-1234 

Patrick Flayter v Prison Realty Trust, et al 

U.S. District Court, Western District ofTermessee No. 03-1235 

Rumont Kirkpatrick v Corrections Corporation of America, et al 
U.S. District Court, Western District ofTermessee No. 03-1236 

Jerred Washington v Corrections Corporation of America, et al 
U.S. District Court, Western District of Tennessee No. 03-1237 
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John L. Williams v Corrections Corporation of America, et al 
U.S. District Court, Western District of Tennessee No. 03-1238 

a. whether yom reeusal was requested by a motion or other suggestion by a litigant 
or a party to the proeeeding or by any other person or interested party; or if you 
reeused yourself sua sponte; 

Sua sponte on all eases; 

b. a brief deseription of the asserted conflict of interest or other ground for reeusal; 

I reeused myself because 1 previously represented a party or entity when in 
private practice and before my appointment as a United States Magistrate Judge. 
In some instances, 1 would recuse myself if the incident alleged in the complaint 
occiured during a time frame while 1 was representing a particular party or entity 
even if I had no personal knowledge about the matter. 

c. the procedure you followed in determining whether or not to recuse yourself; 

The court has implemented an Automated Judicial Conflict Screening program. 
The possibility that continued involvement could be constructed as a potential 
conflict of interest; 

d. your reason for recusing or declining to recuse yourself, including any action 
taken to remove the real, apparent or asserted conflict of interest or to cure any 
other ground for recusal. 

I recused myself in each of the listed cases because I had either represented a 
party or entity when in private practice shortly before my appointment as a United 
States Magistrate Judge, or the complaint alleged that the incident occurred while 
I was representing a particular party or entity even if I had no personal knowledge 
about the matter. 

17.' Public Office. Political Activities and ALfliliations : 

a. List chronologically any public offices you have held, other than judicial offices, 
including the terms of service and whether such positions were elected or 
appointed. If appointed, please include the name of the individual who appointed 
you. Also, state chronologically any unsuccessful candidacies you have had for 
elective office or unsuccessful nominations for appointed office. 

I was appointed by the county legislative body to serve as county attorney for 
Henderson County, Teimessee on two occasions. The first time was in 1981 and 
the second was in the mid-1990’s, I served approximately 10 years as county 
attorney. 
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In 1981 1 was appointed by then Governor Lamar Alexander to the Tennessee 
Civil Service Commission for a two year term. 

In 1985 1 was appointed by then Governor Lamar Alexander as the first West 
Termessee Commissioner of the newly created Tennessee Claims Commission. 
My appointment was approved by the Tennessee Legislature. 

In 1998 1 was elected to the Tennessee Republican Executive Committee for the 
Sixth Congressional District. 

I have never been unsuccessfully nominated for any appointed office. 


b. List all memberships and offices held in and services rendered, whether 

compensated or not, to any political party or election coimnittee. If you have ever 
held a position or played a role in a political campaign, please identify the 
particulars of the campaign, including the candidate, dates of the campaign, your 
title and responsibilities. 

In 1972, 1 was employed by the Robin Beard for Congress Committee as the 
candidate’s driver in the Sixth Congressional District of Termessee. 

In 1974, 1 was employed by the Lamar Alexander for Governor (Tennessee) 
Committee as the candidate’s driver and personal assistant. 

In 1978, 1 was employed as the campaign manager for the Cook for Congress 
Committee in the Seventh Congressional District of Termessee. 

In 1980, 1 was involved in the Ronald Reagan fot President campaign as a 
volimteer working in western Tennessee. 

In 1984, 1 was involved in the Ronald Reagan for President campaign as a 
volimteer working in western Tennessee. 

In 1988, 1 was involved in the George Bush for Presideiit campaign as a volimteer 
working in western Tennessee. 

In 1998, 1 was elected to the Termessee Republican Executive Committee from 
the Sixth Congressional District. 

In 2000, 1 was an alternate delegate to the Republican National Convention in 
Philadelphia, Pa. 
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18. Legal Career: Please answer each part separately, 

a. Describe chronologically your law practice and legal experience after graduation 
from law school including: 

i. whether you served as cleric to a judge, and if so, the name of the judge, 
the court and the dates of the period you were a clerk; 

1 4 id not serve as a clerk to a judge. 

ii. whether you practiced alone, and if so, the addresses and dates; 

I was the only attorney employed by Anderson Law Firm, PLLC for the 
first two or three years after the firm was established. Thereafter, 
additional attorneys were employed. 

iii. the dates, names and addresses of law firms or offices, companies or 
governmental agencies with which you have been affiliated, and the nature 
of your affiliation with each. 

1 1/03 to Present United States District Court for the Western District 
ofTennessee 
111 South Highland Ave. 

Suite 41 7 

Jackson, TN 38301 

United States Magistrate Judge 

4/98 to 1 1/03 Anderson Law Firm, PLLC (firm dissolved) 

130-C Stonebridge Blvd. 

Jackson, TN 38301 

7/87 to 1/00 Anderson Law Firm, PLLC 

1 0855 Highway 4 1 2 West 
Lexington, TN 38351 

6/85 to 7/87 Tennessee Claims Commission 

500 Dedrick Street, Suite 1330 
Nashville, TN 37243 
Administrative Law Judge 

9/83 to 6/85 Tennessee Department of Transportation 

James K. Polk Building 
Nashville, TN 37243 

Assistant Commissioner for of Transportation 
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6/80 to 9/83 Davis, Smith and Anderson (firm dissolved) 

Lexington, TN. 


b. Describe: 

i. the general character of your law practice and indicate by date when its 
character has changed over the years. 

Upon graduation from law school in 1980, 1 joined Davis, Smith and 
Anderson in Lexington, Tennessee. Dayis, Smith and Anderson was a 
general practice firm in west Tennessee. I represented a variety of clietits 
and performed a variety of legal services. I regularly appeared in state 
courts and assisted the senior partner, Mr. Joe C. Davis, a well known and 
respected trial attorney in west Tennessee. 

In 1985, 1 was j^pointed to the newly created Tennessee Claims 
Commission as the first Commissioner from the Western District of 
Teimessee. The Tennessee Claims Commission adjudicated claims against 
the state of Tennessee. 

In 1987, Tbegan Anderson Law Firm, PLLC in Lexington, Tennessee. 
Anderson Law Firm was a general practice firm that employed from 1 to 5 
associate attorneys at any given time. The firm emphasized federal 
practice, and in 1998 opened a second office in Jackson, Teimessee. In 
2000, the firm moved all operations to 130-C Stonebridge Blvd. in 
Jackson, Tennessee. 

In 2003, 1 was selected as a United States Magistrate Judge for the 
Western District of Tennessee, and continue to serve in that position. 

li. your typical clients and the areas, if any, in which you have specialized. 

When I began Anderson Law Firm, PLLC in 1987, it was a general 
practice firm. The firm represented both plaintiffs and defendants in state 
and federal courts. In 1992, the firm began to focus on federal practice and 
represented individuals, corporations and municipalities involved 
primarily in section 1983 litigation; 

c. Describe the percentage of your practice that has been in litigation and whether 
you appeared in court frequently, occasionally, or not at all. If the frequency of 
your appearances in court varied, describe such variance, providing dates. 

My practice has always been heavily concentrated in litigation, and I appeared in 
court routinely. Between 1994 and 2003; I tried an average of 10-12 cases per 
year in federal district courts, and handled a vast majority of the appellate matters 
associated with those cases. 
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i. Indicate the percentage of your practice in: 

1. federal courts; 75% 

2. state courts of record; 20% 

3. other courts. 5% 

ii. Indicate the percentage of your practice in: 

1. civil proceedings; 85% 

2. criminal proceedings. 15% 

d. State the number of cases in courts of record you tried to verdict or judgment 
(rather than settled), indicating whether you were sole counsel, chief counsel, or 
associate counsel. 

Between 75 and 85 cases as sole or chief counsel, primarily in federal courts 

i. What percentage of these trials were: 

1. jury; 90% 

2. non-jury. 10% 

e. Describe your practice, if any, before the Supreme Court of the United States. 
Please supply four (4) copies of any briefs, amicus or otherwise, and, if 
applicable, any oral argument transcripts before the Supreme Court in connection 
with your practice. 

None 


19. Litigation : Describe the ten (10) most significant litigated matters which you personally 
handled. Give the citations, if the cases were reported, and the docket number and date 
if unreported. Give a capsule summary of the substance of each case. Identify the party 
or parties whom you represented; describe in detail the nature of yoxu participation in the 
litigation and the final disposition of the case. Also state as to each case: 

a. the date of representation; 

b. the name of the court and the name of the judge or judges before whom the case 
was litigated; and 

c. the individual name, addresses, and telephone numbers of co-counsel and of 
principal coimsel for each of the other parties. 

1. Patricia Bowman, persona! renresentative of Anthony David Bowman, deceased v. 

Corrections Corporation of America, for profit foreien corporation, et air . U.S. District 
Court, Middle District; U.S. District Court No. 96-1142; December 16, 1996; 
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United States District Court, Middle District of Tennessee (Nashville); 

U.S. District Court Judge William J. Haynes, Jr. 

U.S. District Court Docket Number: 96-CV-1142 

U.S. Court of Appeals for the Sixth Circuit; Court of Appeals Docket Number: 00-6720 
Honorable Danny J. Boggs, Authoring Judge; Honorable Richard F. Suhrheinrich, Circuit 
Judge; Honorable Eugene E. Siler, Circuit Judge 

I was lead Counsel, representing the Warden and Corrections Corporation of America, 
Kevin Myers, Prison Realty Corporation in this Civil rights lawsuit filed by estate of 
inmate who died of sickle cell anemia. The Jury returned a verdict in favor of defendants 
after three week trial. 

On Appeal the U. S. Court of Appeals affirmed the District Court’s denial of Bowman’s 
motion for judgment as a matter of law or a new trial. It reversed the District Court’s 
holding with respect to the unconstimtionality of CCA’s medical policy, along with the 
injunction awarded on that basis, since this issue is moot for Bowman and she has no 
standing upon which to bring such a claim for prospective relief. Finally, if reversed the 
District Court’s award of attorney’s fees to Bowman, as Bowman is no longer the 
prevailing party; decision for publication pursuant to Local Rule 206 [00-6719, 00-6720]. 

Co-Counsel: 

Andree Kahn Blumstein, Atty, for Defendants on Appeal 
Sherrod & Roe 
Sun Trust Financial Center 
424 Church Street 
’ Suite 2000 

Nashville, Tennessee 37219-2375 

Patrick Ruth, Attorney for Defendant, Dr. Robert Coble 
Ruth, Howard, Tate & Sowell 
144 Second Avenue, N. 

Suite 200 

Nashville, Tennessee 37201 
615-620-5859 

George Dean, Atty. for Defendant, Dr. Robert Coble 
Parker, Lawrence, Cantrell & Dean 
200 Fourth Avenue, N. 

Suite 500 

Nashville, Teimessee 37219 
615-255-7500 
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Opposing Counsel: 

Joseph Howell Johnston, Atty. for Plaintiff 

P.O. Box 120874 

Acklen Station 

Nashville, Tennessee 37212 

615-383-2119 

John W. Chandler, Jr., Atty. for Plaintiff 
532 S. McLean Boulevard 
Memphis, Tennessee 38104 
901-523-1966 

2. Jewell Maness v. Estate of Acie Lee Maness. Deceased: James Lee Maness. Willie 
Maness & Edward Maness : Chancery Court, Henderson County, Tennessee; Chancery 
Court Docket Number 8960; March 3, 1994 

Henderson County Chancery Court (Lexington); 

Honorable Joe C. Morris, Chancellor (deceased) 

Henderson County Chancery Court Docket Number: 8960 

Tennessee Court of Appeals; Court of Appeals Docket Number: 02A01-961-cv-00270 
Honorable Hewitt Tomlin, Authoring Judge; Honorable W. Frank Crawford; Honorable 
Alan E. Highers 

I represented a widow/plamtiff who dissented from her deceased husband’s Last Will and 
Testament after it was revealed that her husband had transferred a majority of estate 
assets to his children from a previous marriage without the wife’s knowledge or consent. 
The Chancellor upheld the provisions of the Last Will and Testament. On appeal the 
Tennessee Court of Appeals reversed the Chancellor’s holding and awarded the majority 
of the estate to Plamtiff. 

Opposing Counsel: 

Stephen Milam, Attorney for Defendants 
Milam and Carter 
113 Mam Street 
Lexington, Tennessee 38351 
731-968-0288 

3. State of Tennessee v. David Wayne Britt . Circuit Court, Hardeman County, Tennessee; 
Circuit Court Number: 5242; November 1, 1989 

Circuit Court, Hardeman County, Tennessee 
Honorable Jon Blackwood, Circuit Judge (retired) 

Hardeman County Circuit Court Number 5242 
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I served as Co-Counsel, representing a 15 year old Defendant charged with the murder of 
his teacher’s husband. On the date trial was set to begin, and against the advice of 
Counsel, the Defendant and his mother advised Counsel that the Defendant desired to 
accept the plea agreement offered by the District Attorney General and enter a plea of 
guilty. The Court questioned the Defendant and his mother regarding the change of plea 
and accepted the Defendant’s guilty plea. Subsequently, the Defendant filed a Petition 
for Post Conviction Relief alleging ineffective assistance of Counsel. The trial Judge 
conducted a heating and issued an opinion finding that the Defendant had entered his plea 
knowingly and voluntarily, and that he had received effective assistance of Counsel. 

Co-Counsel: 

Jack Hinson Attorney for Plaintiff 
52 Natchez Trace Drive 
Lexington, Tennessee 38351 
731-968-0864 

Opposing Counsel: 

Paul Summers, District Attorney General (retired) 

Waller, Lansden, Dortch and Davis, LLC 
Nashville City Center 
511 Union Street, Suite 2700 
Nashville, Tennessee 37219 
615-850-8790 

Elizabeth Rice, Assistant District Attorney (retired) 

25* Judicial District 
District Attorney’s Office 
Somerville, Teimessee 
901.-465-7351 

4. Henderson County throueh its County Commission v. Ronald Derrvberrv. et ah Chancery 
Court of Henderson County, Tennessee; Henderson County Chancery Number: 7904; 
January 4, 1992 

Chancery Court of Henderson County, Tennessee 
Honorable Joe C. Morris, Chancellor (deceased) 

Henderson County Chancery Court No. 7904 

Tennessee Court of Appeals; Court of Appeals Docket Number: 02A01-9203CH00063; 
Honorable Hewitt Tomlin, Authoring Judge; Honorable W. Frank Crawford; Honorable 
Alan E. Highers. 
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Supreme Court of Temiessee; Supreme Court Docket Number: 02S01-9303-CH-00017; 
Honorable Martha Craig Daughtrey, Authoring Judge; Honorable Lyle Reid; Honorable 
Frank F. Drowota, Chief Justice; Honorable Charles O’Brien; Honorable E. Riley 
Anderson 

I was lead counsel representing the newly elected county Board of Education in 
Henderson County, Tennessee. The county filed suit against the former Board Members 
after the county adopted new board selection procedures. The Chancellor ruled in favor 
of the plaintiffs and defendants appealed to the Tennessee Court of Appeals. The Court 
of Appeals reversed the trial court’s judgment. The Tennessee Supreme Court granted 
plaintiffs permission to appeal from the decision of the Court of Appeals. Subsequently, 
the Tennessee Supreme Court reversed the judgment of the Court of Appeals and 
reinstated the findings of the trial court. 

Opposing Counsel; 

D.D. Maddox, Attorney for Defendants (deceased) 

Maddox, Maddox & Maddox 
19695 E. Main Street 
Huntingdon, Tennessee 38344 
731-986-4896 

Edwin C. Townsend, Sr., Attorney for Defendants 

Townsend & Townsend 

58 Tennessee Avenue South 

Parsons, Tennessee 

731-847-3111 

5. Bobby Coedell. et al v. CitvofLexineton. Tennessee '. U.S. District Court, Western 
District; U.S. District Court No l:00-cv-01083 

United States District Court, Western District of Tennessee (Jackson); 

U.S. District Court Judge James D. Todd 

U.S. District Court Docket Number; 1 :00-cv-01 083 

I was Co-Counsel, representing a municipality and individual Board Members in a suit 
filed by one Board Member against other board tnembers over alleged defamatory 
statements made during a board meeting. The plaintiff alleged that his First Amendment 
Rights under the United States Constitution bad been violated. The case settled prior to 
trial. 


Co-Counsel; 

Fred Collins, Co-Counsel for Defendants 
P.O. Box 679 
Milan, Tennessee 38358 
731-686-9094. 
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Pamela L. Reeves, Ge-Coimsel for Defendants 
800 South Gay Street 
Suite 1700 

Knoxville, Tennessee 37901 
865-540-1977 

Opposing Counsel: 

Michael L. Weinman, Attorney for rtaintiff 
1 14 S. Liberty Street 
Jackson, Tennessee 38302 
731-686-9094 

6. • State of Tennessee v. Jack Fowler. U.S. District Court, Western District, Memphis; 

U.S. District Court No: 2:87-10017; 1987 

United States District Court, Western District of Tennessee (Memphis); 

U.S. District Judge Julia Gibbons 
. U.S. District Court Docket Number: 2:87-10017 

I was Co-Counsel, representing a county Sheriff who was charged with violating the civil 
rights of inmates in his jail. The indictment alleged that the Sheriff had forced inmates 
under his custody and control to engage in sexual acts against their will. After the third 
or fourth day of trial, the defendant decided to accept the plea offered by the Assistant 
United States Attorney and pleaded guilty to misdemeanor offenses. 

Co-Counsel: 

D.D. Maddox, Attorney for Defendant (deceased) 

Maddox, Maddox and Maddox 
19695 E. Main Street 
Huntingdon, Tennessee 38344 
731-986-4896 

Opposing Counsel: 

Dan Newsom 
Assistant U.S. Attorney 
167 N. Main 
Suite 800 

Memphis, Tennessee 38103 
901-544-4231 

7. Whiteville SORT cases: Otiowav Murphy v. Prison Realty Trust, et ah U.S. District 
Court, Western District; U.S. District Court Nos.: 99-1260 through 99-1289; 00-1050 and 
00-1096; October 26, 1999 
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United States District Court, Western District of Tennessee (Jackson) 

U.S. District Court Judge J. Daniel Breen 

U.S. District Court Docket Numbers: 99-1260 through 99-1289; 00-1050 and 00-1096 

I was lead Counsel, representing a private correctional management company and others 
when approximately 30 casra Were filed by inmates alleging violation of civil rights after 
a correctional officer was assaulted inside a eorrectional facility. The inmates alleged 
that they were subjected to cruel and unusual punishment by other guards and that the 
company had a defacto policy which allowed the abuse to occur. Much of the discovery 
had been completed and the first case was ready for trial when I was appointed to my 
current position as a United States Magistrate Judge. As such, I was required to 
withdraw firom any further involvement with these cases. It is liiy understanding that all 
of the cases ultimately settled Out of Court. 

Co-Counsel: 

Joseph F. Welbom, IH, Co-Counsel for Defendants 
J. Mark Tipps, Co-Counsel for Defendants 
Robert J. Walker, Co-Counsel for Defendants 
Walker, Tipps & Malone 
2300 One Nashville Place 
1 50 Fourth Avenue North 
Nashville, Tennessee 37219 
615-313-6000 

Opposing Counsel: 

Wayne A. Ritchie, Attorney for Plaintiffs 
Ro^rt Ritchie, Attorney for Plaintiffs (deceased) 

Ritchie, Pels & Dillard, P.C. 

606 W; Main Street, Suite 300 
Knoxville, Tennessee 37901 
865-637-0661 

W. Gaston Fairey, Attorney for Plaintiffs 
Fairey, Parise & Mills, P.A. 

1722 Main Street 

Columbia, South Carolina 28201 

803-252-7606 

Mark Thomsen, Attorney for Plaintiffs 
Sarah Frink Kaas, Attorney for Plaintiffs 
Cannon & Dunphy, S.C. 

595 North Barker Road 
■ Brookfield, Wisconsin 53008 
414-782-2700 
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C. Michael Robbins, Attorney for Plaintiffs 
Robbins Law Office 
202 South Maple Street, Suite B 
Covington, Tennessee 38019 
90M75-2422 

William D. Massey, Attorney for Plaintiffs 
Massey & McClusky 
3074 East Street 
Memphis, Teimessee 38128 
901-384-4004 

Ellen L. Wiesner, Attorney for Plaintiffs 
Caimon & Dunphy, S.C. 

595 North Barker Road 
Brookfield, Wisconsin 53008 
414-782-2700 

James M. Shellow, Attorney for Plaintiffs 
Robin Shellow, Attorney for Plaintiffs 
Shellow & Shellow 
324 West Vine Street 
Milwaukee, Wisconsin 53212 

8. Robert Germaine and wife. Colleen Germain v. James H.Xine. O.D. : Circuit Court of 
Perry County, Tennessee; Circuit Court No. 3233; September 20, 1999 

Circuit Court of Perry County, Tennessee 
Honorable Donald Paul Harris 
Circuit Court No. 3233 

1 was lead Counsel, representing the plaintiffs in this civil lawsuit in which a diabetic 
patient filed suit against an optometrist who failed to diagnose and treat his diabetic 
trondition. The optometrist denied that the Plaintiff had made him aware of his diabetes, 
but the records indicated otherwise. The Plaintiff suffered significant loss of vision. 
Case settled prior to trial. 

Opposing Counsel: 

Floyd Flippin, Attorney for Defendant 
Flippin & Atkins 
1302 Main Street 
Humboldt, Tetmessee 38343 
731-784-2818 
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9. Wesley Tavlorv Corrections Corvaratiolt of America, et ah U.S. District Court, Middle 
District; U.S. District Court No. 1 ;00-0089; 2000 

United States District Court, Middle District of Tennessee (Nashville); 

U.S, District Court Judge Todd J. Campbell 
U.S. District Court Docket Number; 1:00-0089 

Teimessee Court of Appeals; Court of Appeals Docket Number: 03-6125 

1 was lead counsel, representing a private correctional management company against a 
claim by an inmate plaintiff that the company was deliberately indifferent when a ladder 
he was standing on fell and he was injured. Plaintiff also claimed that the congiany was 
deliberately indifferent to his serious medical needs. The Jury returned a verdict for 
plaintiff against the company. An appeal was initiated based upon a number of questions 
of law iiivolved in the case, but I was appointed to my current position as United States 
Magistrate Judge before the appeal could be heard. It is my understanding that the parties 
settled the case. 

Co-Counsel: 

George Dean 

Parker, Lawrence, Cantrell & Dean 
Noel Place, 5“ Floor 
200 Fourth Avenue, North 
Nashville, Tetmessee 37219 
615-255-7500 

Opposing Counsel: 

Jason 'Whitworth, Attorney for Plaintiff 
202 South Cooper 
Suite 4 

Menqrhis, %nnessee 38104 
901-729-9999 

10. Patrick R. Dalka. Jason Szvdlekv. Maurice C. Sublett. TransCor America. Inc.. 
Corrections Corporation of America: U.S. District Court, Western District; U.S. District 
CourtNo. 2:01-2485; June 21, 2001 

United States District Court, Western District of Tennessee (Memphis) 

U.S. Magistrate Judge Diane Yescovo 
U.S. District Court Docket Number; 2:01-2485 

I was lead Counsel, representing an inmate transportation company and a driver of a 
transportation vehicle against claims by inmate plaintiffs alleging they were injured while 
being transported. The plaintiffs alleged that the defendants were deliberately indifferent 
to a serious risk of harm due to the maimer in which they were being transported. The 
defendant settled the case with the plaintiff who sustained the most serious injuries, and I 
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was required to withdraw from ftuther representation after being appointed as United 
States Magistrate Judge. ' 

Co-Counsel; 

K. Michelle Booth - Associate Defense Counsel 
K. Michelle Booth Law Firm 
39 North Broad Street 
Lexington, Tennessee 38351 
731-967-1979 

Opposing Counsel; 

Andrew Clarke, Attorney for Plaintiff 
Borod & Kramer, P.C. 

80 Monroe Avenue 
Suite G1 

Memphis, Tennessee 38103 

901-524-0200 ' 

Jeffrey A. Land, Attorney for Plaintiff 

Jeffrey A. Land and Associates 

540 S. Mendenhall Road . 

Siute 12 

Memphis, Tennessee 38117 
901-682-7205 


20. Legal Activitiw : Describe the most significant legal activities you have pursued, 

mcluding significant litigation which did not progress to trial Or legal matters that did not 
involve litigation. Describe frilly the nature of your participation in these activities. 
Please list any client(s) or organization(s) for whom you performed lobbying activities 
and describe the lobbying activities you performed on behalf of such clienftsXor 
organizations(s). (Note; As to any facts requested in this question, please omit any 
information protected by the attorney-client privilege.) 

I consider my service as county attorney and counsel to a board of education as 
constituting some of my most significant legal activity. Decisions made by ftie county 
and the board of education often had broad implications and affected large numbers of 
people, and therefore the legal advise that I gave these entities was critical in the 
decision making process; Also, one of my clients was involved in private correctional 
management and I developed great appreciation for those charged with the responsibility 
of incarcerating individuals convicted of crimes. Maintaining safe and humane 
correctional facilities is essential to a free society and there is constant pressure to 
protect and preserve the rights of those incarcerated while operating a safe, cost efficient 
correctional facility. 

I have never performed lobbying activities for any client or organization. 
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21. Teaching : What courses have you taught? For each course, state the title, the institution 
at which you taught the course, the years in which you taught the course, and describe 
briefly the subject matter of the course and the major topics taught. If you have a 
syllabus of each course, please provide four (4) copies to the committee. 

While I was attending law school in 1977, 1 taught part-time at Draughon’s Business 
College in Memphis, Tennessee. I taught courses in political science, current events, and 
psychology. Many of the students were veterans seeking degrees after returning fiom 
militaiy service, 

22. Deferred Income/ Future Benefits : List the sources, amounts and dates of all 
anticipated receipts fioni deferred income arrangements, stock, options, uncompleted 
contracts and other future benefits which you expect to derive from previous business 
relationships, professional services, firm memberships, former employers, clients or 
customers. Please describe the arrangements you have made to be conqiensated in the 
future fbr any financial or business interest. 

None 

23. Outsidfe Commitments During Couft Service : Do you have any plans, commitments, 
or agreements to pursue outside employment, with or without compensation, during your 

, service with the court? If so, explain. 

I have no such plans, commitments or agreements. 

24. Sources of Income : List sources and amounts of all income received during the 
calendar year preceding your nomination and for the current calendar year, including dl 
salaries, fees, dividends, inter^, gifts, rents, royalties, patents, honoraria, and other 
items exceeding $500 or more (If yOU prefer to do so, copies of the financial disclosure 
report, required by the Ethics in Government Act of 1978, may be substituted here.) 

See attached Financial Disclosure Report 

25. Statement of Net Worth : Please complete die attached financial net worth statement in 
detail (add schedules as called for). 

See attached Net Worth Statement 

26; Potential Conflicts of Interest : 

a. Identify the parties, categories of litigation, and fin^cial arrangements that are 
likely to present potential conflicts-of-interest during your initial service in the 
position to which you have been nominated. Explain how you' would address any 
such conflict if it were to arise. 
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I am not aware of any likely conflicts-of-interest that would arise in this position. 
Should I become awaie that a conflict, either real or apparent, exists I would 
recuse myself front the matter sua sponte. 

b. Explain how you tvill resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. 

I will follow the Code of Conduct for United States Judges ^d applicable policies 
and procedures. Additionally, my district has an automated conflict screening 
program in place and I regularly review the list of conflict of interest listings and 
update as necessary. If a potential conflict should arise, I will first see if it is 
possible to remove the conflict, if appropriate, and advise counsel or the parties of 
the potential conflict. There are certain circumstances where it would not be 
appropriate or acceptable to attempt to remove the potential conflict, and in those 
cases I will remove myself, sua sponte. 

27. Pro Bono Work : An ethical consideration under Canon 2 of the American Bar 

Association’s Code of Professional Responsibility calls for “every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged.’’ Describe what you have done to fulfill these 
responsibilities, listing specific instances and the amount of time devoted to each. 

1 participated in the pro bono project sponsored by my local bar association. The last 
several years I was in private practice, 1 participated in the civil rights section of the pro 
bond project and routinely spoke with and coimseled individuals referred by the bar 
association. The frequency of referrals varied, but I averaged speaking to or counseling 
individuals seeking assistance regarding civil rights related matters several hours each 
month. 


28. Selection Process : 

a. Please describe your experience in the entire judicial selection process, from 
beginning to end (including the circumstances which led to your nomination and 
the interviews in which you participated). Is there a selection coimnission in your 
jurisdiction to recommend candidates firr nomination to the federal courts? If so, 
please include that process in your description, as well as whether the conunission 
recommended your nomination. List the dates of all interviews or 
communications you had with the White House staff or the Justice Department 
regarding this nomination. Please do not include any contacts whh Federal 
Bureau of Investigation personnel concerning your nomination. 

In 2003, 1 applied for the position of Magistrate Judge from the Western District 
of Tennessee and was interviewed by the Selection Committee appointed by the 
District Coiut. The Selection Committee nominated 5 persons who were then 
interviewed by the district judges. I was selected by flie district judges. 
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In February, 2007 District Judge James Todd advised the otiier judges that he had 
notified the White House and the Senators firom Temiessee that it was his 
intention to takfe senior status in May, 2008. 1 was contacted by the office of 
Tennessee’s senior senator regarding any interest I might have in the vacancy 
when it became effective. After expressing my interest in the position, I was 
advised that tny name had been submitted to the White House for consideration. 
On February 23, 2007 1 met with members from the White House Deputy General 
Counsel’s office and a representative from the Justice Department. Subsequently, 
I have had communications with staff from the Department of Justice regarding 
the completion of nomination paperwork;' My nbmination was submitted to the 
Senate on September 6, 2007. 

b. Has anyone involved in the process of selecting you as a judicial noininee 

discussed with you any currently pending or specific case, legal issue or question 
in a manner that could reasonably be interpreted as seeking any express or 
implied assurances concerning your position on such case, issue, or question? If 
so, please explain fully. 

No 
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(X I NONE ( No nportablt agnvnents. ) 
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FiNAMijAL DiSCtOSURE ^UEPORT 



Page 2 6 
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V. GlpPTS* afla^eSfntJ 

r~3 HOtJE (if o reportable gijis.} 


SOURCE DESCRIPTTON . YA L PE 



VI- UABinLl't^jUi^j ffwctoto flbw^jyww •aii^tiU tm UBettn.inpf. UOi ^t uii itiMM i; 
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FINANCIAL STATEMENT 
NET WORTH 

Provide a con^lete, current fmancia! net worth statement which itemizes in detail alt assets (inctuding bank accotints, 
real estate, securities, tnists, investments, and other financial holdings) all Utilities (including d^>ts, mortgages, loans, 
and oth^ financial colligations) of yourself, your spouse, and other immediate members of your household. 


1 ASSETS 

LIABILITIES 

Cash hand and in ha«l« 


10 

000 

Notes payable to banks-secured 


45 

000 

U.S. GovoTtmeot securides-add schedule 




Notes payable to banks-unsecured 




Listed securides-add schedule 


25 

000 

Ni^ payable to relatives 


70 

000 

Unlisted securides-add sdiednle 




Notes pay^le to others 




Accounts and notes recdvaUe: 




Accounts and bills due 




Due fromreladves and fiiends 




Uiqiaid income tax 




Due frotn others 




Other unpaid income and interest 




Doubtful 




Real estate mortgages payable-add 
schedule 


125 

000 

Real estate owoed-add schedule 


485 

000 

Chattel mortgages and other liens payable 




Real estate mtvtgages receivable 




Other debts-itontze: 




Autos and other personal property 


45 

000 





Cash value-life insurance 








Other assets Hemize: 








Retirement Accounts 


185 

000 

















Total Uabilides 


240 

000 





Net Worth 


505 

000 

Total Assets 


745 

000 

Total liabilities and net worth 


745 

000 

CONTINGENT LIABILITIES 




GENERAL INFORMATION 




As endorser, craoaker or guarantor 




Are any assets pledged? (Add schedule) 

NO 



On leases or contracts 




Are yon defendant in any suits or legal 
actions? 

NO 



Legal Claims 




Have you ever takoi bankruptcy? 

NO 



Provision for Federal lacome Tax 








. Odier special debt . 
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FINANCIAL STATEMENT 
NET WORTH SCHEDULES 


Listed Securities 

VOXW $ 20,000 

IGRI 5,000 

Total Listed Securities 25,000 


Real Estate Owned 

Personal residence $300,000 

Rental Property 185,000 

Total Real Estate Owned 485,000 

Real Estate Morteages Payable 

Personal residence $ 125,000 
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AFFIDAVIT 


I, 




, do swear that the information 


provided in this statement is, to the best of my knowledge, true and accurate. 


'Z.'t 


20^7 







(DATE) 


(NAME) 



(NOTARY) 






^ % 

i : IBNNE8SI» 

'<asSi 
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Senator Warner. 

Senator Warner. Thank you very much, Mr. Chairman. I was 
particularly interested when you talked yesterday about your pro 
bono work, and I’m glad that you covered that this morning. I 
think it’s a dimension of growing importance for the Bar Associa- 
tions and members of the Bar Associations to step up and help be- 
cause of the cost to engage attorneys today, and so many people 
simply can’t do it. So, you have a very credible record in that con- 
text. 

There were some questions raised apparently in your work with 
the staff and others about written opinions. The question is, appar- 
ently on your court it’s not a practice to write opinions. Is that cor- 
rect? 

Ms. Haynes. That is correct. Senator. We are not blessed with 
law clerks. We do all our own research, our own preparation of or- 
ders. Sometimes they’re prepared by lawyers, but if it’s going to be 
prepared by the court, it’s myself who would have done it, includ- 
ing typing it. 

Senator Warner. What about other documents such as speeches 
and so forth? In other words, is there some material out there by 
which it would reflect some of your views in your capacity as a 
member of the bench, and indeed when you practice law? 

Ms. Haynes. Senator, I, of course, have a long record of 8 years 
of service as a judge which is well-known to the community, and 
thousands of litigants and jurors and lawyers came through my 
court over those 8 years. In addition, I sent copies of my speeches 
and writings and so forth, and my memory is, if I’m remembering 
correctly, I sent five sets and it was a 30-pound box. So that is, by 
my calculation, six pounds. So there’s a great many speeches that 
I’ve given that are in written form. I have had some very short 
speeches that don’t have notes because they were so short there 
was no need of notes. 

Senator Warner. Well, I’ve been sitting here 30 years and I don’t 
know where I’d go to look for any of my old speeches either. 

[Laughter.] 

So I haven’t got any recollection. 

It’s interesting. Your record reflects the following: as a State 
court judge you presided over hundreds of trials, including more 
than 190 jury trials, 100 bench trials, and decided more than 7,000 
cases. That, I think, is an extraordinary record, coupled with your 
academic achievements. I think you were second in your class. Is 
that correct? 

Ms. Haynes. I was. Senator. Thank you. 

Senator Warner. In law school. And your husband was first in 
his class. 

Ms. Haynes. He was, indeed. In fact, he courted me by pointing 
that out. 

[Laughter.] 

Chairman Leahy. And you still went out with him. 

[Laughter.] 

Senator Warner. Well, as I said, Mr. Chairman, we’re fortunate 
that this lovely jurist is stepping forward for further public service 
and a most important responsibility on the Circuit Court of Ap- 
peals. 
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Ms. Haynes. Thank you. 

Senator Warner. That court is — those following this hearing un- 
derstand that it’s just below the Supreme Court of the United 
States, and those decisions combined — let’s see. Texas, Louisiana, 
and Mississippi. Is that the three States that this circuit covers? 

Ms. Haynes. Yes, Senator, it is. 

Senator Warner. Right. Well, I thank you again. 

I’ll put one or two additional questions into the record, Mr. 
Chairman. 

Chairman Leahy. Thank you. Senator Warner. 

Chairman Leahy. You know, let me go back to this issue of race. 
Last year, the U.S. Supreme Court heard two cases involving the 
use of race as a factor in student assignments to public schools. I 
realize that any member of any Court of Appeals is of course bound 
by stare decisis, bound by decisions of the Supreme Court. 

In Parents Involved in Community Schools v. Seattle School Dis- 
trict, the combined case, in a 5:4 decision the court struck down 
school assignment plans from school districts in Seattle, Wash- 
ington, and Louisville, Kentucky, that they were used to achieve di- 
versity in public education. 

Now, Justice Kennedy provided the crucial fifth vote to strike 
down the school plan issue, but he wrote a concurring opinion ac- 
cepting that achieving diversity and overcoming racial isolation in 
public schools have compelling interests. Have you had a chance to 
read that decision and do you agree with what Justice Kennedy 
said? 

Ms. Haynes. I have a great passion for education as the way out 
of a lot of difficulties. In my particular case, my parents came here 
as immigrants with little or no money, but blessed with a Ph.D. in 
the case of my father in physics and a master’s in chemistry in the 
case of my mother, and this was a tremendous help to them in 
making their way in this new world. So, I respect education a great 
deal. 

If a case were presented to me in this area, we’d have to very 
carefully review the precedents you mentioned that I’m familiar 
with, but if the case were presented to me I would want to review 
them very carefully against that backdrop of passion for education 
and address the particular circumstance presented. 

Chairman Leahy. There are some who have felt that the Su- 
preme Court almost nonchalantly overturned Brown v. Board of 
Education, others have looked at the concurring opinion and say 
they did not. Do you feel that Brown has been overturned? 

Ms. Haynes. It would take a majority of the Supreme Court to 
state that they’re overruling Brown v. Board of Education, to take 
away a precedent such as that. As a judge on the Fifth Circuit, if 
I were confirmed, I would have to look at all of the opinions and 
follow that of the majority, which under the Marks case is the nar- 
rowest ground that would support the decision. 

Chairman Leahy. Chief Justice Roberts had said in that case, 
the way to stop discrimination on the basis of race is to stop dis- 
criminating on the basis of race. That statement by itself is one I 
would assume you would agree. 
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Ms. Haynes. That statement was in the plurality. If I were con- 
firmed on the Fifth Circuit, I would have to look at the majority 
holding to address on a case that might he presented. 

Chairman Leahy. When people go to the courts, oftentimes as a 
last resort to protect their constitutional rights, especially less pow- 
erful who may not have the kind of political clout and legislative 
bodies that others might have. The Supreme Court defined the spe- 
cial role for the courts in stepping in where the political process 
fails to police itself 

They did this in U.S. v. Carotene Products back in 1938. They 
held the legislation which restricts those political process which 
can ordinarily be expected to bring about repeal of undesirable leg- 
islation is to be subjected to more exacting judicial scrutiny under 
the general prohibits of the 14th Amendment than are most other 
types of legislation. Now, that’s actually a footnote. But do you read 
that as saying that litigants can expect the courts to look very, very 
carefully at what has been done, including in the legislative proc- 
ess? 

Ms. Haynes. We’re very fortunate, in my view, to be in a country 
that has the checks and balances of three branches of government. 
The judiciary has to give respect to the other two branches, and 
particular respect to the laws passed by the le^slature. 

At the same time, it is necessary for the judiciary to hold govern- 
ment accountable where those rules are not followed. In my par- 
ticular case, I had numerous situations where someone was suing 
the government, or the State was suing, and I had to address the 
question of whether or not government had followed the rules. I 
had a specific case involving plaintiffs suing the Dallas Inde- 
pendent School District, alleging that they had not followed the 
Open Meetings Act in connection with redistricting, which is a very 
sensitive and difficult issue in Dallas, and probably beyond. 

I made a very careful scrutiny of hundreds of pages of transcripts 
myself — again, no law clerk — of these closed sessions that were al- 
leged to have been improperly held in closed session, and found 
that some had been improperly held in closed session and required 
that they be made public and open, and therefore held government 
accountable. 

Chairman Leahy. I appreciate that. So often, as indicated — and 
I’ll have a couple other questions for the record — we find that the 
courts really are the last resorts. I mean, we have seen it in the 
past when legislatures or Congress has failed to act, and sometimes 
is a right that needs to be under the Constitution, needs to be en- 
forced, and we have to go there. At the same time, we have to show 
judicial restraint and temperament. 

I feel like in saying that that I’m channeling Senator Thurmond, 
who used to state very clearly here, don’t forget, it’s a lifetime posi- 
tion. You go there, you’re the most powerful person in the court- 
room. You have to treat everybody the same. I mean, in your law 
practice you’ve seen people that did not have what you call judicial 
temperament. I’m sure. We all did when we were practicing law. 
There’s no way of putting a definition of that, but it’s more, you 
know it when you see it. 

If you’ve ever had the temptation, if you’re confirmed, to abuse 
your position, think of judges in your own practice or our own ca- 
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reer, especially when you were a young, beginning lawyer, when 
you looked at them and thought, who do they think they are? 
That’s probably the best way of doing it. Look at them and just 
think, a lawyer would be sitting there saying, who the heck do they 
think they are? It’s not a bad test. 

Senator Warner, did you have any other questions? 

Senator Warner. No, that’s all. Thank you. I will put in, for the 
record, a few questions. 

Chairman Leahy. Well, then let me lead into, for both of the Dis- 
trict Court nominees, just starting with that same question. Judge 
Mendez, let me ask you, have you, in your practice of law, seen a 
judge act where you were thinking, who the heck does he or she 
think they are? 

Judge Mendez. I have. 

Chairman Leahy. I’m not going to ask you to say who it was. 

[Laughter.] 

Judge Mendez. I will not. 

Chairman Leahy. But if you’re confirmed, this is a lifetime posi- 
tion. I mean, you can tell me or anybody else what you think of 
us, and that’s fine. But do you feel that you can go on a bench and 
remember that lawyers are there to advocate for clients and that 
the issues have to be treated fairly? 

Judge Mendez. I’m reminded of that every day as a State court 
trial judge. Having been a State court trial judge for 7 years, that’s 
been excellent training, great experience for a move to the Federal 
District Court, if I am confirmed. I am constantly reminded of that. 
In California, we are constantly reminded of that when we attend 
judicial education programs over and over again. 

I do remember being a lawyer in Federal District court and, just 
as you said, thinking if I am ever fortunate enough to become a 
judge. I’m going to remember what it’s like to be a lawyer. I’ve 
taken that to heart every day as a State court trial judge. 

Chairman Leahy. Over a period of about 10 years, I had the 
privilege of actually trying more cases than anybody else in our 
State of Vermont. I saw some very, very good judges. I saw some 
others I wondered, how in heavens name did they ever get where 
they are. In the Federal system, it is so important. I mean, our 
whole — this is the third branch of our government and this is 
where it works only if people have faith in the courts. You don’t 
have armies. You don’t have anything else like that. People have 
to have faith and respect for the courts. If you lose that, we’ve lost 
the ability to have checks and balances in our government. 

I’d tell, if I might. Senator Warner, a short story. Shortly after 
the break-up of the Soviet Union, a group of jurists and lawyers 
were here visiting and going around the Capitol, talking to dif- 
ferent people. As part of their business, they came in the con- 
ference room in my office and they were asking me questions. One 
said, is it true that in your country people have actually gone in 
and sued the government? I said, yes, it happens all the time. And 
is it true that there are time that the government loses? I said, it 
happens all the time. And do you then replace the judge? 

[Laughter.] 

It was like, you know in the cartoons where a light bulb goes on? 
It was like that as we explained. 
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We’ve had lawyers, and even members of our Supreme Court, 
who have taken part in exchanges with, now Russia, formerly the 
Soviet Union, in talking about courts. That is the one thing they 
keep emphasizing, the independence of it. We see it every time we 
read about other countries, where suddenly the President or Prime 
Minister is arbitrarily firing judges because he didn’t like their de- 
cisions. We can’t have that. 

Let me ask Judge Anderson, what about you? Is there anything 
here that you disagree with? I mean, here’s your chance to tell me. 

Judge i^DERSON. No, sir, there is not. I think it comes down ba- 
sically to a matter of respect, respect not only that the litigants 
have for the court, but respect that the court has for the litigants, 
and the attorneys, and everyone who appears. I have tried as best 
I could to conduct myself as a magistrate judge in that fashion, and 
as an administrative law judge it was the first time in Tennessee’s 
histo^ that citizens had the right to sue the State, so I was the 
first judge — one of the first three judges to serve in that capacity, 
so I got to deal frequently with issues involving State liability. 

Chairman Leahy. And would it be safe to say you realize the 
State can lose? 

Judge Anderson. Yes, sir. I do realize the State can lose. 

Chairman Leahy. And do you agree — I mentioned Carolene Prod- 
ucts. The footnote said all citizens have to have fair and effective 
representation. Do you agree with that? 

Judge Anderson. I do agree with that. Senator. 

Chairman Leahy. When I was a prosecutor, I always used to 
think one of the most difficult things was when we had basically 
incompetent counselors show up on the other side, because I 
thought I had a duty in the court to basically try their case as well 
as my own case. It’s a lot better, I think you’d both agree, as trial 
judges, if you’ve got two basically equal — or basically equal rep- 
resentation on both sides. 

Judge Anderson. Yes, sir. 

Chairman Leahy. I think the checks and balances is important. 
It can come at all levels. In 2002, the Office of Legal Counsel at 
the Justice Department issued a secret legal opinion that concluded 
that the President of the United States had the power to override 
domestic and international laws outlawing torture and said he has 
complete authority to do that. It seemed to assert the President 
could immunize people from prosecution for a violation of U.S. 
criminal laws that may prohibit torture. 

I’m not talking about the President’s obvious and complete con- 
stitutional power to issue pardons, but just to immunize and say, 
OK, you can break the law, but you can’t. Now, after it became 
public — after the secret memo became public, it was withdrawn. Do 
you believe that — not just this President, but any President, can 
immunize illegal conduct? 

Judge Anderson. Senator, I believe that in a situation like what 
you’re talking about, it comes back for someone — if I’m fortunate 
enough to be confirmed as a District judge, it comes back to Su- 
preme Court authority, the statutes that have been passed by this 
Congress, and any other body of law that might apply to the situa- 
tion. That’s the way I would try to administer the law, if I’m fortu- 
nate enough to be confirmed. 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00659 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



650 


Chairman Leahy. Would you take the basic proposition to at 
least begin with that nobody in the United States is above the law? 

Judge Anderson. Yes, sir. I would. 

Chairman Leahy. Judge Mendez. 

Judge Mendez. I agree with Judge Anderson. In thinking about 
this, too, as a trial judge, one of the benefits I think you have as 
a trial judge is the ability to create a record. You can call for wit- 
nesses. You have the ability to ask for briefs. You need to follow 
precedent. You can make — again, that’s why I like being a State 
trial court judge. You can take your time on decisions that are in- 
credibly important and get all the information you need to do your 
job as a judge, and that’s what you need to do as a judge. Make 
a record, explain your decisions, and get as much information as 
you can and apply specific facts of the case to precedent. 

Chairman Leahy. Judge Haynes, would you agree that the life 
of an appellate judge is at least easier if you’ve got a complete 
record coming up? 

Ms. Haynes. Each level — 

Chairman Leahy. I mean, you’re still going to have — you may 
have a hard decision on the issue. 

Ms. Haynes. Yeah. 

Chairman Leahy. But it’s a little bit easier if you don’t have to 
try to create the record yourself. Is that correct? 

Ms. Haynes. Each level has its own challenges. I certainly know 
the challenges that are faced in a District court, at least a State 
District court, and they are substantial. 

Chairman Leahy. Senator Warner. 

Senator Warner. To Judge Mendez, you have always found a lot 
of time to speak to young people. You’ve taken an interest in that. 
Would you share with us some of the principles that you lay down 
when you explain the importance of the third branch of govern- 
ment, namely the judicial system? 

Judge Mendez. Thank you for pointing that out. I actually spent, 
as I indicated in my questionnaire, 5 years on our juvenile delin- 
quency court. I found that to be the best assignment I’ve had as 
a judge. In terms of laying down principles, one of the reasons I 
really enjoyed juvenile court is you not only get to be a judge, quite 
frankly, you can bring your parenting skills to that court as well. 
It’s very unique in terms of what you do for young people who obvi- 
ously are there because their life is in crisis. 

The most important principle I lay down is education, quite 
frankly. The way out of juvenile delinquency, the way out of the 
life that most of them aren’t responsible for, their parents are re- 
sponsible for creating this situation, is education. I emphasize that 
over and over again, including learning about government, partici- 
pating in the process. 

I always tell them, anyone that complains about the branches of 
government, and particularly elected officials, the first question you 
ask is, did you vote, have you registered to vote? People that com- 
plain about — we get a lot of questions about jury duty. It’s impor- 
tant to participate in the process, but the way out, and the main 
message I give is what my parents gave me, and that is the way 
to succeed in life is through education. 
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Senator Warner. The Chairman was recounting the demise of 
the Soviet Union and the excitement of former Soviet citizens, now 
Russian citizens, and others in learning about our judicial system. 
You have no reluctance to hold the President of the United States, 
if he’s adjudged to have misconstrued his constitutional powers, to 
hold him accountable. Is that correct? 

Judge Mendez. I think the Chairman pointed out well, as a 
judge it doesn’t matter who comes into your court: everyone is 
equal, everyone has to be treated fairly. As a judge, that’s the way 
you have to approach every case, and that’s the way I would ap- 
proach this. 

Senator Warner. One of the landmark cases certainly in our life- 
time, was the time of Truman, who was held accountable in, what, 
1944 ? 

Chairman Leahy. On the Youngstown Steel case. Yes. 

Senator Warner. The Youngstown Steel case. 

Chairman Leahy. Yes. 

Senator Warner. But you know, it’s interesting. People don’t re- 
alize, if you look at the Constitution and the protection of liberty 
and rights, the U.S. District judge has, I think, the most powerful 
position. It certainly in many ways is equated to that of the Presi- 
dent in finding fact and holding people accountable under the law, 
and I hope each of you are fully aware of the awesomeness of your 
power and how, as the Chairman pointed out, it has to be adminis- 
tered with a sense of fairness to all and equal justice to all. 

Judge Anderson, again, you’ve done a lot of work in the pro bono 
field. I think it’s important that you lay before us this morning 
some of the things that you did in that field. 

Judge Anderson. I was fortunate to serve on the Pro Bono Panel 
for my local Bar Association. My area of focus was civil rights. I 
was amazed at times at the number of cases that we were called 
and consulted about regarding various civil rights violations, or 
perceived violations. It, in many ways, was one of the most reward- 
ing aspects of my private practice. 

Also, in serving as a judge you see a lot of litigants who, it may 
be their very first time to be in the court and the first time to see 
how the process works, and I’ve tried to use that as much as I 
could to help educate young people and those that come into court 
for the first time. 

Senator Warner. Thank you. 

Mr. Chairman, I think that concludes my question in open hear- 
ing here this morning with our distinguished panel of nominees. 

Chairman Leahy. I was chuckling a little bit, thinking of judicial 
demeanor. I’m a member of the Vermont Bar, I’m a member of the 
District of Columbia Bar, the U.S. Supreme Court Bar. These are 
all bars I’ve appeared before in the Second Circuit. But I’ve only 
appeared once in court since I — when the Senate has to appear be- 
fore a judge, the District judge in Vermont, whom I had rec- 
ommended to President Clinton, he was now our chief district 
judge. It was a young law graduate who had clerked for him from 
Emory Law School, my son Kevin. Now it is his time to be — he’s 
already admitted to the Vermont Bar. There, the admission is 
moved by the head of the Board of Bar Examiners for anybody who 
has passed the bar. 
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In the District court, you had to have a member of the bar move, 
so I appeared in court. He was clerking for that judge. I made the 
usual motion, put into the record all — admitted to the Vermont bar, 
and here is who it was. So I said. Your Honor, may it please the 
court. I’d move his admission. He looks at me and goes, hmmm. I’m 
like, what do you mean, hmmm? He said, motion granted. 

[Laughter.] 

He told me, how creative. He said, you know, Patrick, I just 
wanted to remind you who’s boss here in this court. But thank you. 

We’ll stand in recess. We’ll leave the record open for an appro- 
priate period of time if anybody has questions. 

Senator Warner, I can’t thank you enough for this. 

Senator Warner. I thank you, Mr. Chairman. It’s been a great 
privilege for me, and to have the opportunity to meet Mrs. Haynes. 
I have to say, the Chairman talked about my modest career in the 
Senate. I recommended to a President the first woman Federal ju- 
rist in the history of Virginia. Just think: it was 200 years of his- 
tory by the time I got around to that nomination. She later became 
the chief judge of our District court in her region. 

So I congratulate you, and I congratulate each of you for your 
past public service, and hopefully with the confirmation of the Sen- 
ate, your future public service. 

Chairman Leahy. Thank you. 

Senator Warner. Thank you, Mr. Chairman. 

Chairman Leahy. Thank you. I really appreciate it. 

[Whereupon, at 11:05 a.m. the Committee was adjourned.] 

[Questions and answers and submissions for the record follow.] 
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QUESTIONS AND ANSWERS 

Catharina Haynes 
2001 Ross Avenue, Suite 600 
Dallas, Texas 75201 


March 4, 2008 


The Honorable Patrick J. Leahy 
Chaiiman 

Committee on the Judiciary 
United States Senate 
Washington, DC 205 10 

Dear Mr. Chairman; 

Attached are my responses to written questions from Chairman Leahy, Senator Kermedy, Senator 
Feinstein, and Senator Cardin. 


Sincerely, 


Catharina Haynes 


cc; 

The Honorable Arlen Specter 
Ranking Member 
Committee on the Judiciary 
United States Senate 


Washington, DC 205 1 0 
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Responses of Catharina Haynes 
Nominee to the U.S. Court of Appeals for the Fifth Circuit 
to the Written Questions of Chairman Patrick Leahy 

1. Republican Presidents have appointed 12 of the 16 active judges to the Fifth 
Circuit, the court to which you have hem nominated. This imbalance is partly due 
to Republican efforts to stall President Clinton’s outstanding nominees to this court 
such as Judge Jorge Rangel of Texas, Enrique Moreno of Texas and Alston Johnson 
of Louisiana. Under my Chairmanship, this Committee has been much fairer to 
President Bush’s nominees to the Fifth Circuit, giving all 6 hearings and ail of the 
previous 5 votes, confirming 2 last year. Given that the Fifth Circuit is now stacked 
overwhelmingly with Republican-appointed Judges, and that the seat to which you 
are nominated is the last vacancy, what balance will you bring to this court? 

I am the child of iminigrants who are from two different parts of the world, 
having met as foreign exchange students one summer in America. From the very 
begiimu^ of my life, I have had the opportunity to wimess the interaction of two cultures 
in the midst of a third culture, as well as the challenges and opportunities presented by 
that unioa As a teenager, my fiither lived dirough the Nazi occupation of The 
Netherlands. He shared many stories of that experience with me, which gave me a great 
appreciation for the freedoms we have in the United States. Through the course of my 
life, I have traveled widely and met many people from many different parts of the world. 
These experiences have given me a diverse perspective on the world, different peoples 
and different cultures. 1 have brought that insight, understanding and perspective to my 
practice as a lawyer and my work as a judge. 

In addition to my personal background, as a judge I have presided over cases 
involving people from all backgrounds and walks of life. I have had thousands of 
lawyers, witnesses and jurors in my court from diverse backgrounds. I believe that I have 
a strong reputation as a fair judge to all. Dallas County is very diverse. In my capacity 
as either a candidate for office or a public official, I have had the opportunity to attend 
many events throughout Dallas County involving people with a wide variety of 
backgrounds and interests. I also hosted visitors item offier countries, including a 
delegation of Russian women lawyers, in my courtroom to ieam about tte American 
legal system. 

Mediation is a very common dispute resoluticm mechanism in Dallas. In creating 
a list of mediators to qiqxiintasajudge, I reached out to the entire legal community. I 
contacted several diverse bar associations, sudr as the Hispanic Bar Association, to seek 
^plications from qualified mediators. I participated in several Minority Attorney 
Business Development Initiative seminars in an effort to encourage a diverse pool of 
mediators to apply for qrpointments from my court 

I also became concerned about the lack of information for pro se litigants. I 
worked witii the Dallas Association of Young Lawyers to create a brochure entitled 
“Representing Yourself - What You Need to Know.” In contested cases in my court in 
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which there was a pro se litigant, I included a copy of this brochure with every 
scheduling order (toth to the pro se litigant and to counsel for any represented parties). I 
believe that this brochure was widely used and available at the courts during the time I 
wras there. 

Over the last five years, I have taught Pre-QED at the Vickery Meadow Learning 
Center (VMLC), and over the last three years, I also have served on its Board. VMLC is 
dedicated to English literacy and empowerment for adults for whom English is not their 
first language. It also educates their young children. The Vickery Meadow area is a 
three-mile area of ^proximately 36,000 people, trumy of whom are low income and 
marry of whom are irrrmigrants or refugees fimm around the world. In my class alone, I 
have taught students fiom Latin America, Nigeria, Sudan, Ethiopia, and Iraq, to name a 
few. This enriching experience has further broadened my perspective on the world. 
Through our church, my husband and I have volunteered at Youth Believing in Change, a 
fidth-based organization for at-risk youth. 

Through my work at VMLC, I learned of the need for legal services in the 
Vickery Meadow area. When I returned to private practice last year, 1 set out to try to 
address this probleni. I learned that the existing structure for pro bono services, a 
collaboiation between Legal Aid of NorthWest Texas (LANWT} and the Dallas Bar 
Associatiem through the Dallas Volunteer Attorney Program (DVAP), was insufficient to 
meet the needs of the potential clients in this area. Over this past year, therefore, 1 
wenked with members of the Dallas Bar Pro Bono Activities Committee, DVAP, 
LANWT, Catholic Charities of Dallas, Inc. Immigration and Legal Services, Human 
Rights Initiative of North Texas, and Central Dallas Ministries - Legal Action Worics to 
collaborate on the Vickery Meadow Legal Clinic. Additionally, members of the National 
Council of Jewish Women volunteered as greeters. The clinic serves as an intake clinic 
that then directs cases to the appropriate collaborating agency; the Committee then finds 
volunteer attorneys to take the cases as appropriate. We held the first clinic on January 
31, and it was a success. We are planning three mote clinics for later this year. It is 
hoped that this program will grow to allow for more clinics, serving mote clients. 

For these efforts, I have been advised that I wall receive the Distinguished 
Advocate for Catholic Charities of Dallas, Inc. Itntnigration and Legal Services award. 1 
am honored to have received several other awmrds over tire last 12 years recognizing my 
volunteer efforts as a lawyer and a judge, including the Dallas Bar Association’s 
Outstanding Committee Chair Award, the DAYL Foundation’s Awmrd of Excellence, the 
Dallas Women Lawyers’ Louise B. Raggio Award and Florida Tech Alumni 
Association’s Outstanding Achievement Award. 

As stated in the Code of Judicial Conduct, partisan concerns carmot play any role 
m a jiulge’s decisions. I followed that rule diligently as a state district judge, and I would 
do so again as a Judge of the Court of Appeals, if confirmed. 
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I believe that my diverse background and experiences, cot^iled with my many 
years of experience in dealing with people from all walks of life, has prepared me well to 
serve on the Fifth Circuit, if confinned. 

2. Two weeks ago, on February 7, President Bush held a highly political and 
partisan event to make the claim Democrats were holding up judicial and executive 
nominees. In fact, the Senate confirmed 40 nominees to lifetime judicial 
appointments last year, more than the Repnblican-led Senate had for this President 
the previous three and more than were confirmed in 1996, 1997, 1999, and 2000, 
when a Repnblican-led Senate was considering President Clinton’s nominations. 

The Judiciary Committee also reported 25 nominees to important executive 
positions last year in an effort to restock the leadership of the Department of Justice 
after so many resignations following the U.S. Attorney firing scandal. Progress on 
executive and judicial nominations has continued this year. Nonetheless, yon 
participated in this political exercise even though yonr hearing had already bem 
announced. 

A. Do yon still believe that the Senate has unfairly held up your 
nomination? 

B. Do you f^ it is appropriate for nominees to participate in partisan 
events designed to use the nominations process for political gain? 

I was invited to the White House at the request of the President for breakfast and 
remarks regarding nominations. I have great respect for the office of President, and I 
attended. I very much appreciate the sdieduling of my hearing last month, particularly 
during a recess week. 

3. Given your lack of criminal law experience, what experiences will yon draw 
upon and what steps will you take to prepare yourself to handle the complex 
criminal appeals t^t will come before yon as a federal appellate court judge? 

As a state district judge presiding over civil cases, I have had to learn and apidy 
criminal law concepts. For example, 1 [xesided over cases under Chapter 59 of die Texas 
Code of Criminal Procedure involving the forfeiture of contraband. These cases required 
analyzing whether the charged offense met the standards of this chapter, as well as other 
rr im inal law concepts, such as a showing of probable cause for seizing die alleged 
contraband. I also had cases that presented Fifth Amendment issues as a result of 
parallel criminal and civil actions. I presided over cases filed by prisoners whidi touched 
iqxm c riminal lavv issues, such as the Eighth Amendment. I also attended continuing 
judicial education seminars in which criminal law updates and issues were discussed. My 
court also occasionally heard criminal contempt cases. 

Some statutes have both civil and criminal aspects, such as the Racketeer 
Influenced and Corrupt Organizations Act (RICO) and federal securities statutes. In 
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handling the civil side of such cases, I became iamiliar with the elements and analyses of 
diese statutes on the criminal side. 

In addition to a strong academic record, I believe that I have a strong record of 
handling complex cases as a lawyer and a judge that prepares me to address issues that 
may arise that I have not previously handled. I believe that I also have a strong and 
demonstrated commitment to continuing education ~ I am a Fellow of the College of the 
State Bar of Texas, which recognizes outstanding achievement in continuing legal 
education. 1 have continually met die continuing education requirements for membership 
in that organization since Joining in 1 990. I also attended extra courses, not required by 
any law or rule, to obtain a Certificate of Special Competence in Civil Jurisprudence 
fi'om the Texas Center for the Judiciary in 2005. If confirmed, I would continue to attend 
continuing education courses in a variety of topics, including criminal law. I would also 
continue the extensive reading I already do of advance sheets and relevant legal articles. 

Whether or not I have had previous experience with an issue, if confirmed, I 
would carefully review the record, the briefing and all applicable authorities in reaching 
my decision. That is the approach I took as a state district judge. 

4. As discussed at your hearing, last term, the U.S. Suprane Court heard two 
cases involving the use of race as a factor in student assignments to public schools. 

In the consolidated opinion of Parents Involved in Community Schools v. Seattle 
School District No J, et al., a 5-4 decision, die Court struck down school assignment 
plans from school districts in Seattle, Washington and Louisville, Kentucl^ that 
used race to achieve diversity in public education. 

A. Althou^ Justice Kennedy provided the crucial fifth vote to strike 
down die school plans at issue, he wrote a concurring opinion 
accepting that achieving diversity and overcoming racial isolation in 
pub& schoob are compelling interests. Do you agree with Justice 
Kennedy that achieving diversity and overcoming racial bobtion are 
compelling interesb? 

If 1 were confirmed and a case were presented to me regarding school plans 
involving race, I would apply all relevant jxecedents. Under Marks v. United Sates, 430 
U.S. 188 (1977), where five justices do not join in one complete opinion, the opinion of 
the Court is that which provides the narrowest ground for the holding. 

B. Do you agree that the bndmarir decblon in Brown v. Board of 
Education remains good bw? What do you believe are its role and 
importance are today? 

Just a few years ago, the Dallas Bar Association held a year long series of 
celebrations and commemorations of the 50th Anniversary of this landmark opinion. 1 
was excited to attend some of these events and to remember the rich history of that 
opinion. I have a deep passion for education, which began in my childhood. My 
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immigrant parents came to this country with very little in monetary terms, but a great deal 
in the form of education (a Ph.D. in Physics and a Masters in Chemistry for my father 
and mother, respectively). They taught me from a very young age that education 
provides a framework for personal satisfaction and professional success. I share my 
passion fm education with people of limited means by teaching Pro-GED courses at the 
Vickoy Meadow Learning Colter. Education for all is crucial to the stieiigth of our 
country. 

A majority of the U.S. Supreme Court has ixit stated that Brawn has been 
overruled. I would follow the precedent of the U.S. Supreme Court, if confirmed. 

5. The Mississippi Supreme Court recently upheld Republican Governor Haley 
Barbour’s decision not to hold a special election to replace Senator Lott until the 
November 4 General Election, thereby allowing his interim appointment of 
Republican Roger Wicker to remain in effect until then. This decision overturned a 
lower court deebion that the special election had to be held within 90 days, as called 
for by the Mississippi law governing die filling of Senate vacancies. 

The Supreme Court’s deebion appeared to twbt the plain meaning of words 
in die statute such as “year” to reach hs result and find ambiguity where the law 
was clear on ite face, ignoring the formula set forth by the legblature in the statute 
requiring a special election within 90 days because Senator Lott retired last year, 
after Mississippi’s state elections. In foct, in Judge Early’s concurrence^ he 
explicitly substituted hb own policy judgment for that of the le^lature, basing hb 
deebion on a detmmination that it wonld be too expensive to have a special election 
when they already have a graeral election planned, stating “reason and economy 
must prevaiL” 

When Strom Thurmond was on dus Committee, he liked to ask judicial 
nominees about the value of Judicial restraint Judicial restraint docs not seem to 
support the result of the Mississippi Supreme Court Do yon believe that judges 
should rule based on the plain meaning of laws and the langnage of statutes? Do 
yon agree regardless of the political interests at stake in a particular outcome? 

As stated in the Code of Conduct for United States Judges and the Code of 
Judicial Conduct ^plicable to Texas Judges, a judge is required to ^ly the law 
foithfrilly without regard to “partisan interests, public clamor or the fear of criticism.” In 
the eight years I served on the state district bench, I always conducted myself in 
accordance vnth these precqits, and I would do so again, if confirmed. 

As a state district judge, 1 had many opportunities to construe statutes. In doing 
so, 1 always started with the language of the statute itself. I looked at whetiier any 
binding precedents construing tiiat statute or the same language in another statute existed 
and, if so, I followed those precetfcnts. If not, I looked for persuasive reasoning in 
precedents from courts that were not directly binding. In the absence of precedential 
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authority, I applied the plain language of the statute in light of the principles for code 
construction announced in cases and statutes. 

6. The U.S. Court of Appeab for the Fifth Circuit rules frequently on death 
penalty cases and has oftoi been reversed on such cases by the United States 
Supreme Court, even in its recent very conservative composition. For instance, in 
2005, in Miller-El v. DreOre, a case in which prosecutors used peremptory challenges 
to strike 10 of 11 African-American jurors in a capital case, the Court stated in a 6-3 
reversal that the Fifth Circuit’s decision to uphold the death sentence “blinks 
reality.” One year earlier, in Tennard v. Dretke, which involved the potential 
execution of a man with an I.Q. of 67, the Court stated that “|t]he Fifth Circuit’s 
test has no foundation in die decisions of this Court.” This past term, the Fifth 
Circuit was overruled by the Supreme Court in four capital punishment cases. 

In light of so many instances of the Supreme Court overruling the Fifth Circuit’s 
narrow death penalty jurisprudence, what assurances can you ^e this Committee 
that as a Fifth Circuit judge you would not sedc. to narrow the rights of capital 
defendants? 

My tecwd demonstrates that, as a judge, I took every case very seriously, and I 
would do so on die Fifth Circuit, if confirmed. Given what is at stake, I would take a 
capital case involving the death penalty extremely seriously. For the government to take 
a life is a very serious matter, necessitating careful review and deliberation. I do not have 
any preconceived notions about this subject — if confirmed, I would review each case 
anew without presuming the correctness of the decision below. I would study each case 
carefully, review the record and relevant precedents, then make a decision based solely 
upon the Constitution, applicable law and relevant precedents as ^lied to the fects. 

7. We are at a pivotal moment in American history for the preservation of the 
careful balance of powers between the branches of our govmiment, faced with a 
President making sweeping claims to nearly unchecked executive powers. Both 
Congress and the courts must act as a check on abuses of powH-. Congressional 
oversight serves as a check on the Executive, in cases like Iran-Contra or die recent 
warrantless spying on American citizens. It can also serve as a self-check on abuses 
of Congressional power. 'When Congress looks into ethical violations or corruption, 
including inquiring into lobbyist Jack Abramoft’s influence on members of 
Congress, we make sure that we exercise our own power properly. Do you agree 
that Congressional oversight is an important means for creating accountability in all 
branches of government? 

Our system of checks and balances has stood the test of time because it effectively 
ensures that luroiie person or branch holds all governmental power. The legislature is an 
important branch in our government, and it is an important check and balance on the 
other Immches. All branches of govenunent should be diligent in their tasks and 
respectful of tlK other branches. 
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Responses of Catharina Haynes 
Nominee to the U.S. Court of Appeals for the Fifth Circuit 
the the Written Questions of Senator Edward M. Kennedy 

1. You’ve said that you do not write opinions, hut that you sign orders, “a 
few with explanations.” How do you decide which orders will include 
explanations? 

As a state district judge in Dallas, it was not the practice in my court to prepare 
written opinions on each decision, given the limited resources and volume of work we 
had. I did sometimes prepare writings explaining my rulings which were orders with 
explanations; infrequently, letter explanations were sent Additionally, sometimes I 
signed findings of ^t ard conclusions of law proffered by the attorneys, but most of the 
time I wrote my ovra findings of fact and conclusions of law, vdiich involved a discu^ion 
of law Euid &cts. Out of more than ten thousand orders and judgments, I have located 
three orders signed by me I did not previously recall that had used the title “opinion,” but 
they are in the nature of orders with explanation. Two were for administrative appeals 
and the other was firom 1999, upon a special request for additional rulings. They are 
being provided in response to Question 2. 

Most of die time, I ruled from the bench, and I gave oral explanations and 
reasoning, as appropriate, for those rulings at the time. Orders with explanations or 
letters with leg^ reasoning occurred most often in cases where it was necessary to take 
the matter under advisement, and 1 issued a ruling after thchearing. 

2. Please provide an estimate of the percentage of cases you’ve decided as 
a judge that involve the following issues, and please provide the 
Committee with copies of any orders that you signed “with 
explanations” in such cases: 

a. federal constitutional issues; 
h. civil rights; 

c. the rights of consumers; 

d. workers’ rights. 

When I was a judge, the Dallas County District Clerk did not keep statistics 
regarding the categories of cases described. Based upon my memory and experience, the 
largest number of cases in the 191st District Court during my time there were personal 
injury and malpractice cases. The second largest number of cases were consumer and 
business cases. Given the overall volume of cases, this translates into a very significant 
number of cases of these types. I am also Board Certified in Consumer and Commercial 
Law by the Texas Board of Legal Specialization, a designation held by fewer than 100 
attorneys. With respect to workers’ rights, my court beard workers’ compensation cases, 
WTongfiil discharge cases and employment cases, as well as adtrunislrative appeals that 
sometimes implicated these issues. These cases were a smaller percentage of my docket 
than the personal injury and consumer/business cases. Cases in state court sometimes 
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present federal constitutional issues; in addition, concepts such as due process inhere in 
every case. Cases brought alleging a question for decision under other provisions of the 
federal constitution or civil rights legislation were a strtaller percentage of cases than the 
other categories described. I am submitting orders with explanation and letters in the 
categories requested. Letters generally are not maintained in the minute books assembled 
by the deputy clerks for the court, so I am providing the best copies available to me. 

3. Please identify any cases in whkh yon issued an order for judgment 
n.o.v. and describe in detail the issues in the cases and the reasons for 
your decision. 

1 have great respect for the jury system. A judge must carefully analyze the law 
arxl the evidence with respect to a jury verdict, but she must'be careful not to overturn it 
lightly. 1 cannot think of a single case in which I entered an opposed judgment n.o.v. on 
the entire case. There may have been cases where evidence did not support one cause of 
action or element of damages but did support another, and I entered judgment 
accordingly. 

4. Other than in cases invobiug default judgments, have you ordered 
monetary awards for plaintiffi in civil ri^ts cases? How many? 

As a judge, I have tried approximately three hundred cases, of which about one- 
third were bench trials. One of Aose bench trials involved a case touching iqMU civil 
rights. In the case of Garza v. Dallas Independent School District, Cause No. 0 1 -8448-J, 
Latino plaintiff sued the Dallas Indeperxient School District (DISD) in connection with 
alleged violations of the Texas Open Meetings Act during its deliberations over the 
redistricting of voting boundaries ft>r the voting districts within the DISD. I awarded 
attorneys ftws to the prevailing plaintifi6; tro other monetary damages were sought at the 
time of trial. I do not recall a case of this type in my court in which the jury awarded 
monetary damages. 

5. The Fifth Circuit often has the last word in cases involving issues of 
constitutional law. 

a. During your practice as an attorney, how many cases have yon 
litigated involving constitutional issues? Please identify these cases 
and describe in driail die constitutional issues involved in each case. 

b. How many cases have you decided as a state trial judge involving 
constitutional issues? Please identify these cases and describe in 
detail the constitutional issues involved in each case. 

As a lawyer and a judge, I have handled cases where constitutional law questions 
of varying types were presented. I do not have any statistics that would provide an 
accurate count or method of locating such cases. As a judge, due process concerns under 
the Fourteenth Amendment inhered in every case I handled, particularly in cases 
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involving default judgments (of which there were hutKlreds). In each case, I carefully 
scrutinized the record to determine whether proper notice was given to the defendant as 
required by the United States and Texas constitutions. As a result of this careful scrutiny, 
only one default judgment I entered was reversed. In some instances, such as whether the 
Federal Arbitration Act applies to an arbitration clause at issue, I had to review precedent 
under the Commerce Clause. 

I presided over hundreds of forfeiture cases under tte Code of Criminal 
Procedure. In each case, the State was required to show that there was probable cause for 
the seizure of the item in question, implicating Fourth Amendment concerns. An 
example of such a case that I tried is State of Texas v. $3617, Cause No. 98-62S8-L (tried 
for the 193rd District Court of Dallas County). 

Other examples of cases involving constitutional law issues presented to my court 
are as follows: 

Haywood-Jordan-McCowan v. Fair, Cause No. 98-2102 (Due Process). 

Watson V. Fleck, Cause No. 03-1 1643 (Due Process) 

Home and Hearth, Inc. v. Assoc. Design Professionals, Cause No. 00-2208 (Due 
Process) 

Trinity Industries Leasing v. American Energy, Inc:, Cause No. 97-6498 (Due 
Process) 

JRW Aviation, Inc. v. The Jones Co., Cause No. 03-11272 (Due Process) 

Northwest Investments v. City of Dallas, Cause No. 01-1357 (First Amendment) 

City of Dallas v. MDII, Cause No. 01-4540 (First Amendment) 

Reedy v. Oayton Webb, Cause No. 00-2968 (First Amendment) 

Reagan v. BUur, Cause No. 99-9157 (First Amendment) 

Apostolic Assembly of the Faith in Christ Jesus, Inc. v. Salvador Rodarte, Cause 
No. 05-6264 (First Amendment and constitutional limitations on court’s ability to 
hear cases regarding church governance) 

Prime Lending v. Goodrich, Cause No. 03-12450 (Fifth Amendment) 

Wallace v. Dallas County, Cause No. 98-7602 (Eighth Amendment) 

As an attorney, constitutional issues have arisen in various cases I have handled. 
The most recent example is a case in which I am one of the attorneys representing a 
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defendant (Verizon Communications, Inc.) after judgment was entered. Thomas v. Curtis 
and Verizon Communications, Inc., Cause No. 06-16428, County Court at Law No. 2 of 
Dallas County. We filed a special appearance challenging the constitutionality under the 
Due Process Clause of the United States Constitution of the judgment entered against this 
entity (which is not the Verizon entity doing business in Texas). The challenge was 
based t^on this entity’s lack of minunum contacts with the State of Texas. 

6. Your work in private practice has primarily involved the defense of 
insurance companies and other corporate entities. Please identify 
anything in your professional record that demonstrates that you would 
apply the law fairly in cases in which individuals bring claims against 
such defendants. 

I believe that I have a strong record of fairness as a judge of a state trial court for 
eight years, during which I tried hundreds of cases and heard thousands of motions. In 
making rulings, 1 did not consider whefiier it would benefit one side or the other. 1 
looked only to the t^plicable law in light of the facts. The result of this rqiproach is that I 
ruled both for and against individuals in lawsuits against corporations, governmental 
entities and insurance companies. A few examples of rulings in &vor of an individual 
against a corporation, governmental entity or insurance company which were appealed 
are as follows (the case number provided is for the appeal to the Fifth District Court of 
Appeals at Dallas): 

Great American v. Martin, Case No. 05-00-01333-CV (8/6/02, no peL): The case 
involved a suit by an insurance agent against her insurance company. I granted summary 
judgment on the case except for the allegations of fiuud. The jury found for the plaintiff, 
and I signed a judgment on the jury verdict for over $1 1 million. The Court of Appeals 
reversed finding that as a matter of law, under tire facts of this case, fraud was not an 
available cause of action. 

Mary Kay v. Woolf, (Case No. 05-03-01099-CV), 146 S.W.3d 813 (Tex. App. - 
Dallas 2004, no pet); A sales director for Mary Kay sued for employment discrimination 
under a California statute, alleging that adverse employment actions were taken against 
her after she was diagnosed with cancer and became i»%gnant I signed a judgment in 
fevorof the plaintiff on the jury verdict for over $1.2 million. (The jury found liability for 
punitive dainages, but they also answered affirmatively to a defense to punitive damages 
under California law, so I did not award punitive damages.) The Court of Appeals 
reversed, holding that the plaintiff was not an onployee of Mary Kay as a matter of law. 

Cigna V. Pybas, Case No. 05-03-00517-CV (2/12/04) (vacated after appellate 
opinion, pursuant to settlement): This case involved a suit by the family of an HMD 
patient vtho alleged that his de^ was prematurely hastened by the negligence and malice 
of the HMD. The case was tried to a jury which found the HMO liable for actual and 
punitive damages in the decedent’s death. I signed a judgment on the jury verdict for 
over $3 million in actual damages and $10 million in punitive damages. The Court of 
Appeals affirmed the judgment, excq)t for the punitive damages. Although the Court of 
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Appeals agreed that the HMO had acted with malice (the legal standard for punitive 
damages in Texas), it concluded that the m^ce was insufficiently linked to the hann 
suffered by the decedent to stq;^ort an award of punitive damages. 

State Farm v. Hamilton, No. 05-06-01032-CV judgment entered 7/5/06; appeal 
pending). The Hamiltons sued State Farm for damages allegedly resulting from tte 
improper handling of their insurance claim on their homeowner’s policy. The case was 
tried to a jury, and I signed a judgment on the jury verdict for repair dam^es, mental 
anguish, attorneys’ fees, costs and inteiesL State Farm has appealed, and a decision is 
pending. 

Dallas County v. Alejo, Case No. 05-06-00214-CV (4/25/07): This case involved 
a mentally ill woman who was incarcerated in the Dallas County jail and died afrer 
ingesting so many coffee grinds that she experienced acute caffeine toxicity. Dallas 
County filed a plea to the jurisdiction, asserting that sovereign inununity barred the 
claim. Such a plea is an early pleading and ctudlenges whether the allegations state a 
claim within jurisdiction. Sovereign immunity is waived in Texas if the claim involves 
the use of tangible personal property. I denied the County’s plea to the jurisdiction, 
finding that the claim involved the use of tangible personal property. On t^peal, portions 
of my rulings were affirmed, but, the Court of Appeals also held that the Plaintiff felled 
to prove that the jailed decedent obtained the coffee grinds from Dallas County 
persoimel, and thus found that the plea to the jurisdiction should have been granted. The 
Court of Appeals recently denied the motion for rehearing in that case. 

Tewelde and Irving Holdings, Inc. v. Brown, Case No. 05-06-01654-CV 
(judgment entered 9/8/06; appeal pending): Brown was injured in an accident with Irving 
Holdings’ taxi, driven by Tewelde. The jury found that both parties to the accident 
contributed to the accident, but they did not find the plaintiff mote than 50% responsible. 

I entered judgment on the jury ver^ct for plaintiff^ reducing it for the plaintiffe’ 
comparative negligence. Defendants took the position that further reductions should be 
talren under a new Texas statute limiting recovery of medical expenses to the amount 
actually paid or incurred by or on behalf of the plaintiffl The question was whether this 
cap sh^d be applied before or after the reduction for contributory negligence. I ruled in 
favor of the plaintiff on this issue, and the defendants have appealed. The ^rpeal is 
pending. 

City of Dallas v. Nathan, Case No. 05-01-00618-CV (9/21/01, no pet): Plaintiff 
sued when her five-year old son died at a city pool. The City filed a plea to the 
jurisdiction based upon sovereign immunity, which I granted in part, but I denied it as to 
the claim of premises defect Sovereign inununity is waived for premises defect claims. 
The Court of Appeals reversed, holding that the allegations did not state a premises 
defect claim such that sovereign irmnuruty was not waived. 

The American Bar Association provides ratings of federal judicial nominees. 

They base their ratings on three criteria: integrity, professional competence and judicial 
temperament 1 am honored that I received the ABA’s highest rating of “Well (Qualified.’’ 
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7. Have you ever represented a worker, consumer or other individual 
against a corporate defendant? If so, please identify such cases and 
describe in detail your role in the case and the claims involved. 

As a lawyer, I have represented individuals sued6y corporations, and I have 
represented individuals suing other individuals. With respect to a case where I 
represented an individual plaintiff against a corporate defendant, I can recall the case of 
Gcay Gramow v. Trinity Gas Carp., In the United States District Court for the Northern 
District of Texas, San Angelo Division; Civil Action No. 6:95-CV-012-C. I was lead 
counsel for my client, Mr. Granzow, who sued Trinity Gas Corporation for breach of 
contract, Iraud and deceptive trade practices. 

S. In connection with your nomination, have yon been asked about your 
views on constitutional issues, workers’ rights, or reproductive rights? 
If so, please explain in detail. 

Only in the Senate hearing and questions for the record process. 

9. Did you publicly express any position on the nomination of former 
White House Counsel Harriet Miers to the Supreme Court? 

No. 

10. Did yon have any communication or other contact with any religions 
leader or any public figure re^rding Ms. Miers’ Supreme Court 
nomination? If so, please describe in detail the nature and subject of 
those contacts, including with whom yon had contact and when. 

I have never contacted or been contacted by any religious leader or public figure 
regarding Ms. Miers’ nomination. While her nominatioa was pending, I was contacted by 
a member of the Amoican Bar Association Committee that evaluates federal judicial 
nominees. I advised the member that 1 was not sufficiently fomiliar with Ms. Miers’ 
qualifications and background to provide any information to the Committee. 
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Questions of 

Senator Edward M. Kennedy 
to Catharina Haynes 
Nominee to the U.S. Court 
of Appeals for the Fifth Circuit 


Documents accompanying Response to 
Question 2 

In addition to orders with explanations, a few additional orders in Garza v. DISD 
were supplied for context. 
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ccMBb mek flnt dsB b c i itia w abool flw ime ho «f 'Ivccbl pMe tMcMt** 

Awidace of im l 9 die ptABc m Mdb a pMcm it Ibe paqpoM MM sfmNs 

ttading ngiiti to MERSted pentad to aeck ndMtt fitr aiolMiaae of dw Act. Ae Mqa 
Cbaa«rraa-/%MM^.<^iraa3%K IH 177-7S(rex.Aiip.- 

Aailia200Up<tdeaicd)( l i( dfi mttatfte in t rHiitp wt erlni >yifceAc*i»<fceiai«witofdto 
pabdey* 

^fP^dEftHgJVawtbwfc TleOaacttppfiMAeaboveatiaibRiitottitctte; 
ExiMmceefa WnmgfiiAet. The Coart bw ihtadyIbBDdvioialiBBtofiwo 
tacdMMofdieAB^^pedfietHyaat de i aiatt i t a t ad drtate awe Mdia doted w tiinw 
AM dhoeld have bea beM ia opa tottna ad that aoliee of die October 1 BMOtiBS as 
ati l t nty . 

XSnSMnOS ^ MnWMMr XIBnBe IIBwimSBSRlCfMQBi^WWlllBBBD 

aadai oflbfi|tdilii iiitiiillj. a 1 iiwiiirdtiTItaifft nitiift il|j. oiiiilioiadbjlla 
efaMoa It tat day wete Botbb to hear Ae dcHaadoa of the Boart a a aaar of 
toedat pwhtic ioaeea. AtAeait Deftadiai baa apeetod aad ABoared the Coartft 
iilin|l.rifiniitamTiiiiii 1 iniriBlT|failaniida] Aatiiiiltiiaartiiiataaitabi (Bifrirfi 


haiii]naaiofi0ttfQ0pcBitotoiA10dhbirt,ath 
dtotrirt AaMfaw iBinwiwal/lfljBOOpecpIe. : 
ia< 

plaoa wntj Idyfow baaed qpa pytodSaoet 



te42U^f 19730. At dtoO 

I K Jtoto^ S0» fi30 0993). ^Thea 
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. trtihtt>CiDMt*tnig«giq|itdag«lwOpBiKwrtiiyiroli^ Asm»idl,flteOogrtfeidt 
• ^ fc«i«ariifcof iMi ii i aBtfcaMtfiiawBlh wi»8rf iiB ntgM l rf iBibi t < lriB b (wli iiM 
MldAiiewig wfing wdfalriclaigM KycuBliWBe taocagkcfawdtBtsiout. AMUoMity, 
OBP*»cc«a>d h a iiB d k» t B j l ttaHfaB T>ii « nl- k f i h <DiwwlBlMiW Mh. SackavolpiMMid 
■wcwijy telwteibyAewBikia M aiBB iJyfc od. Ifi^wirtiw 

Ml pMic’s to mMinslBlIy yaticipMe M te MdidrielinK pnoos wooU 

te i toy ngB i l . 7liiii^toeCo«tfiadillniaiiqjtoKliMiiMccnaiyto«N(diDniBeathtom. 

HoAde^MeStmt^rnlMm. BycqmsfyAMngivi^MClnBRfiefto 
1 -~~~*~^TriT -ftT 1rr.'^~ 1 r fl i-T~tiirTfniBt iito ii in a ifj i i ltonim i 


<rf— cy^wldB B t '^ijkftewwMg.'* TheContCtodiMadBfMtontoadyMiMr. 

‘neAMdean 

SMBtoafCowanneto it fttoiM dto fitodMMtol Witf Hat awtoMMtt *n«a ito 

WniPVpBBNKiBWNnPMBRIiAflMCCMBMMII 

itetoadaagaqfaattniMaAAaiattBBiiawrdaMtJ. nifcaa»qptkiaN«raaamlraetoaB 
a* ■«« af a wwa i toMU y«mt ^MtU. V at|aMBia of yniiTilaliM fed 
dfenfeMcftiatd by a aeott ytacoi^ fecy bceoMa *1 mI; aa(iy aai ftaatatod^” aaatfeiag 
AMfeCdlda tritH ii ii l Mf a fcarfyoccant dhtoc. 

BccaBte pMic fxtofitaiee k te lamMDeBt aed fee riibt of fee pafeBc to 


’ “Wthd* feat toifeatobaulfitiiltol, feat aBaafatac 

fe a t fea y ate w d m a wd ty fear Cte a to i wife c 





effetpunowd. 
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200 

Bflurt npfinw8iatBtlw>iB3e flic Tam Act 

TfcpArtropawi riltn cBt fi By'tPbdipc^wifcjccttoiyffiwycK c ^ p i i opi^ "IteQpcnMBCliBi^i 
Act «w iKondgated Id casoutagB good •otcoBCOt b]r«Mii*g, to flie caOcit poMftic^ 

AB w pf V. i;Dmy.934S.W.2d 161. 162 (rex. A|gL-A»tiB 19MhaMidMMOiMBnial9- 
noinlitt «goe Oat altowiag vMolnm ordieie iigeMBt nqanaMolc to go toMtodtod 


OBd dcittoig dapiAtoc to kco^da 

DeCbndMlo aqgco *too koa% do CmL** Stt Sgv CSaoNg* Wbair Mnadig 
ramrnMp M OgD CiMoier, 41 S.WJd 17<^ 1«3 (Tex. Afp. ~ Aotoia 20n. get 
jla£atKioeMnr«^lBixa,aolM*oaaccgtiB*oeoMKtoftitDAd)i UtojiitmillM 
ao «M xn dopfived of te ii||d to Im head al » Mate of oMotliwi o«v da pMt oeoaol 

*TT^lV'^TTtnTtTrriTim1lnrir1iilxig|iilrritdTriWTri1teiiiiMti|niMiirtltt 

Ctoaa^AoD cfate lo teg e^dto arig i n olM ito) SMeeftcOoMtcaaol »■>!> 

T« 'njTrlrrn inf-rinj rtoi Tratlrro in nm* Mil Ihn tn ai i i itli. T f f i ii l x i l i om. mo mix 
*>Me.*toey*BVteiMaaeiAerhflobecB«rcMBolbecteL CoaHohaatoieetodAe 

cotot look ao action . . . dMre bn been BO hacM to da palific; and da daidet oaart conot 
...oodBra wBBdtolw B Mdy . Stea la l d i ng tooald i gMM D ftepBbic’oooate.*) na«B 9 
afflBatateariiktMiiiMBlainBedy.'’ CteteK iUkn^ 156Tcx.3U,2M&W.ad 
d01.a07(19S6)> Tla 0>at too fooBd dtere i wdee d wo o ■ liaa from toe tete of epea 
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201 




feiMm br te ia pnvidfiv i^iaciive nficf IS • icaMy to Act vioiMisK. 

<MiBiglketiaMeiiplitobeiMdipaUSciip«fcf1hBi«mdDr>batAB«midMihMMt 
teas I4r aghM « Ass tam Tlw Goart finds tet nialffib Md ■mtai af Ibe 


canMi^wffll)ein«p«aU^ii9amdiriigiaieli>..icfiefMBat9wieiL 


b brindiis llie eqailki, Ibe CMBt n»t iici|b Ibe bna to As pbUk of 
dbiiiiq! • ^ taabid by violbioM <^(fae Art to bMid or be qrieUy nbfcoi ifriMt te 
brtto to Ae ^Mie aal IMeadtoto oMid by My abn^tmi er diiqr if ito iiAbirtbiK 
pneMsbyAstedtfbrtaliaM. ftfrninii IlirrniiirMintMdilniitoilAaiibiiiinliliii 


«liilrtNrtoiiyiiadaptod.<totoliMi«rtewSikirtb«Mte«abeftkAratkHtlM]MB. 

*T'*‘*T‘~*' — r ^[T~*~^~TnTT-Ti*iriri- 1 bmirnrriinii 1 ltii 1 1 — 'iliiili^r Anrtii 

11k Onto Alb dM lOoMaKspneMi tiiMsd by tel vicirtioM to yswa AiMat taB 

JOB aC totetirtac At <Ntei||bi My ban to Ai pMie ar DcAatek SMMd by a 
A M t ibi w to or ddy if Bn w dbi ik > ■ » innwi . bi fniWiiiiit 1 1 1 Miitji Aii niiil lill 
«teMrtotetMyteiytewd(bQrMiiteM|MMibla HcMM«,toiiteMte«Srf 


saeBuiMtote *teHMrte«aRtotfasnl 

nt ft m rif .* Cb m b tw l i i i ni q j to i a ito idbfi 


rlfaiAK«l 


NoteHlbMaiiteMtto«MitoaMworMb#MniMi«teAr 
^Atnteiaa. TbM^toecMiiiiijyiAryMaMMtiijaMlhiaiiliC IMHAatolMMigB*- 
. p-.. fl—IJbdliiMMt fMlin Mtoiiiiil Timaid 

Myte»«iBto0Uftl Mrtwr i Wli l ft 0ftol i ^iM rtiwl llii n i W < M .AlOlMttoaiMd» 

tepoililKeranMibidboadMiaiiiHljBdBMertiiMlcnd. 
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$i*Miili9arAMCom^llo9iDtA ». 47&WJd96(r<x.AffL-CBqpM 

CMali200t,BopetiBSt); Bofi Cwty Wtiv Wm w wg JVwOwwtjp »• Ut^t C im ty, 4i 
SLWJdm. l83(l^>^-AMlh200Upet4Mfcd^«gTaCbwi»i > wi » l«w y 
im.}f.Bmi$ComlfBmeTttm 90 Brfs, 99»&WJdl<a.l6S(tc(LAffL-BiiHlMP^ 

7>l.795(r€aLApp.-SMiAa>aiiBl9<5.p»wriytA^aSiiiictiniiiheiiMbe<wwJqMB|h 
ofliKcwImil^itlpbowp Mrf . * ^ C w o ml y in iiyMBliiwiiidf 


(Ite. App. - MIh 1983, ao ni^AK agMCliaa. ddHaHi it nMt be toad 

laaU or to opcnta pc 9 ClMify agpiMt aeb Ait it lAe ialHK MgrkccMM laaftL^ 

SiGtien^l.l42(ii)AbMtteCoarttocahrinpBclneidH(to'M|wVto*tal 
ori<iwiiii**iviQlitiottofflicAiX Ae*VevcneftvMBtfpii^bMpHi0BlilmdBrtlHiS06lion 
gmft wAw a n to f ii > aiiB*^adtoa.” Tfce* > B wt ic rii a p to pwn ili li< toAaAct 
M1987ipwgttArtoiAlttto<pMiiiti*AfcQart«dBe»fcwa8>e|WPatotoai8w» 
pvt wi0i iiglncfifs hKcC k ISnswftiOTif^OUNyraclIpfiniiihMs^Mt 

aw:M 9 MClte.Afp.-ABMhl 9 »l.ariitAaiie^ — -r'-p" TTTt-)lm-flffrprtftr 
a^pa* to MrilK cfiiciaa te a gMOMtori eoril yio^ 
wdi^iliifaMitotyf riiiiliiiriita VhiM* pwrHniapMCMiiiliiaBi wifcIhB Act. . . .** At 
to917. [iin^«iKvM«iD«ii(liMhoMorMibcniNwa««peBtT.fefi^ 
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pd»OMa ittiw» M it ity>Tig w<h^ ^ i r iii nM AaoteiMeibmiMBi 

KjUiaefJtaf«f</C)h^«eCta9i373Sa2d5n.SSMiaiiLlN«.Ct^lS7)>.Sm 
firOewt caaot tme fiom flw Tnlew’ mindi ^ MJcnaitioB they kwaed Jwih >hr 

iiif-ijirirj-iTniifrrir-ir. *lllllll^•|»~ii[ iiililii iii ri — ^«x 

•ciwtitllyoflbiprttetowitwtilupwa— H^kadiOB. wah>>n|)i'aif tfiri ■ niwl. 

Aa Goart Ilia idicf vc^pNitodf 

C90BMI LMK WBCil^ JnHHBlB RaqjDBflRI IBB vDHC W 

■H^aanilarArallklMecfaMiMMmt ttafayickteto wikmirfi^ Ite 
— ■iB^mwai^.'iwwMCTpcif /'iklUiciafiieAetteAaCBWt kAdrDnaiAvl7 
tdkkgiAi ^l^i aqp wiitiid ac a prt i cyoiterte lr aw rrihr wirl i wriakt* The Gnat fiadiAit 
PaAakala ^a wp i W i Jb r«a<»>itfknokfaaiofAeAetty<ai I > nrak Kpolic3rM< 

4 M Mt violils ifao Act oiy^poctt s tiM iH 4 i iMtoiBM wffl ewtfins OGCV ii Iho 

fiMi if wt Mooted. [ i l l "m Un find tlwpkiMliBtiiMiwi ■MUM 

tepHW f M ti Bcii^ioiiiBpBtMd yfl B o ciliMgwMctioa. 

Hk Oomd iadi ftK m ayedgo iijif llw iwnwiMM^ iWi iimUw 

cl e atJ i rii i aM i wM bewiBwa. Gwphaa w wi Aftk ertgMaba k wi B ahy n pi rki 
kl dma4 I— ii c «l k iHlich iti ki lricrit — fcr At 2000 O— k ■mliw i a la he 
l adkkpt a i a d i B^B&k g Aitttch^ycihBrqBtachliyehe ilwrHirk l yMriiHirtiillwr by 
iw e pa k M >yA»«*kfW'*y>k%» ww^ ikwifci lka. Thkpioeak«aiMtate«Cnalto 
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iBviBW Aeclo*srf •ewkjrattf nccciiMyiii fcij woidb 

alMMBMMiaiiror a wrt Kpo itcrit cwi yi wwo M. 

^Mnnk m ef At Oeaai StMikm Hmuulf u. D «iftM i ta B tt »go><tiy 

hwB cawed by the ia yro p er rnrrti a p hM been cored by flieCBi«t*V)wkriagttot(hqf be 

makpabKc.- TkcCdurt’*|iR«x«tariKofNcMiriber3a2001«H^^ 
dan «f pRvBqpe » tc entan poiliaac of ihe kaaeqptt ia qMrim «d offaed Ant 
p ioda»d todieoAerp»rtie»in flacae. DdMMi«eai^fo4ad lladifMaoeawr 
fiMAeaeaBe9(iMPitiDiiffi’EkhiUl3toteD«eaiAcrl4k3Mllaaiot? WUetew 
pottioH aa aa«r ■ tte aoM Ikat Aqr ae ia ai ofMB coat aendL Aqr kn« Mt 
bcoo — depdiSe a do aac taj » booed af flian maid be. R olfcm&nre , <he ape* 
HaaoefvBiteM aa boai poodoced a aqf Ann 00 aadt pobfi& 

Aaiad&^.gaCiiataaoaamajairlinn tiHiaii»DiSPlopdhli*» 


NoMaka 311^ 2001 otdet of fliit Coat at m p oblidy arr a Mo adday ado copia 
wdWbtetBdaiatBcdolIndia^aaBoadaatii^irjrth^iaidrirtii^adlaa 
f Uda aoMli iirmTitiTir a On IhiaiPo iilTii i ■ iai^ mola nllh i hiiai a m miiai iif 
teldWieafoafMait Iteha^fce Coat a iB a ria Poft a hwlWflTi aedilfcotipook 
fce a o M ao yioiai oo ily o ci d m dfar<kB tiaMnoju adptoAKieaoatooppcaogcoaad 
addaiaUiB. AyaBribaofllapBMicakBdatoMdhaoaaooiarofftolraanlpW 
■p.jr.-i>^.. . 1 — .iji. — |"^‘Tpr]raf-nnnT ft— Hull aril ifij maiaonildiiiUMi 


^ BadaKaaoobofiMwilkliaoaMtbyttonaaiAiiavpadofdair 
aoliMfaaaaiayjudgaait. 

10 
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te|ii&wwiii& jar Fmim nrfiiritfl» Pxoem. BeeaHW te vote «« 






tobeiMcd. PafcaiMlil u f wi ie d atnacwJMwiimrtUXmir— fcarafac 
pdificimpK)iaiiaedfi<oa ipaidBsataBy<tfll»pRnaaiapanaMliB|iifaa«tiedifltiEiim. 


HiiiOil njiiailiilililiiiiiiiillwwilliii p iwiii timlii ■tfwfWiii’Tiwlnii 



liMBlL Hw^<»agii»«p«cifcwmi»hctto<»iHrilirinifikb«3>Miia»wBpe<f 

Twnmiirkiwljiiiriiii li>ltliwiiiiiii l. ilir liiiBi twantfcwlwnpiMrtMil j lnfininl 
ii Sifkt of diB dasBd poitiaw odM fntoei M< «lidi m •» Iw 

AmmalalMdbewMrfriMnc. TUibekofagdbaMdconBMBliBgiBqpbaiaMttoHi 


CMvaed iMVi (gee AttMdMM B) ikooU ko bcfim te Boiii Mi pMfe te 
'tiacmAm. ThttOomaMtatetmmiamAmAfnmaa w rtl a maimwc aiiAmm oii l i 


* llieClOHttaMAolm^lRwotiairto 
oiwiMwiaiidyadppiBd wf naccv 


11 
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206 


Wl^ii^wMdtfPkmBimdtfomf'«Uedye$*. itli^oCteCoatl'tvaidteg 
«r te OekAcr 1 voti; Ptatatia nqMit Oit Catedntt be mend to wiMnr On 
ntainiaoofiteOenbff IptatBteD^iilBMtafJiKiiBe. IheCBtt lhfc i b e H tpt 
efnifi^lthedeieberl eel^ Peftii i WDITO ^wriibeeiJe nt neWeefteD^tMlenit 
^CtaliGe tet tbo | 4 mi fvlNM^sd WM iMicd 990ft • iPOl6 MW voidod Mid piB doM Iks plHi 
fteai eoMidentioapea&ic * tavU vote «■ whatawer phn a ritoMtdjr adopted. 


n* IS OaXUEID te «n October 1. 200U wde OB ndMell* ii hieefey 
IKS^MdDaftoitotnSDtoeednedtoadRMteDqpntBMdcfJMieeAnAepbn 


ffBFWaHERqBWIfflPtotolbetdedrJdBiiweBwiarfi^nilina 


paiiGil «c ponooet ocMGcas nsHdioK ndiltdetiaK aader tie 2000 Gene to ddfecMto^ 
«r *e nedto or bcfc of acrito of «)r pnpoMd ndfabiettoc nep ceoecatot ndtoktoltoK 


rdnaOOOCfwwen 
rtoelOOD 


rnqreompitoBtoteAcftoiNfeMtod 


TbeCtonncopetoestoOl Me cneitocK M nd V i 


lAtoaeqrbe 


12 
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I as <MSoa|)e cf Ite eolOT 


jaaMfcaifccMh^paicarcIwity ifcBHIiim yfa 


207 


3. RiMiiibinKaMtacanrofltirOkderwItaBediwaBdlkBpsflioHofte 
Ooaed IjMiav MdcMd {«9dMoed by te Na««a*er 30^ 3W1 Oder, wfekk 
U p aaiii ca^y^cac rib a J aii Atta tfha a fat AbwPtao^bcwaJawtfWbiaipAByiibBcaBfcBBaiK 
0)««apiW^awiesaitteawbiilctCTbyinJM» p(T i f ii w a Wi l rlci i aif tarlifa i ■i icricw 
attilawBoariaMetiag»itta*idiwd8iliietingaBfcrte2flOOrfwaiadiw>ed[,aidg> 
by BaAiflit copica aya3iiiiafcfaiycciioiiatrfwwicif at Dcfarfaatl^bil^aoffipca Ant 
aapteboaacacboarcwift capita t»bo?iadaalteiaqacatafsaDCBalMrofAapMoatM 
■eaoAaBlkeaetBdoocttaDeftadaatnSOafncltoapyaKt. DefadMtttaopnbMtod 
fi—^aDtaBgcBaay»fia< ri c t i n t ph Bnlil a etaB 4^ a>ar fia a tiB Ma ii w tlhll aa iwui i bai 
IfciaartailBpeatintiballtttoplacewaoaaaapiiaaiibiiBiiiaiiriipiaatraaifclilaatPMyb 
ofloacAaBooeoriaaacdMe^. IbeteataDaofflaaaeeliimofAaBaiBaeliMialaijaan 
ioaiiM date orOaa Older cawcptflatteacAailapatlaat Mod bo ■aaalaaM<«a|paBil 30 
da y cri i c r afiBalicdiatgciiaigplaBMalcrlbaZeOOCioaiaappaimdbyftePqwala— tof 
JMtie e aB ib brataairtof co i u p i*Mt jiar i adiel k », 

^ Ala n\ m, ft f rr fTTTTirfT if 1ffiT|f|Ht iH i t i!itiwfttiTMiTT|iiMiM^iTdMrillfflPtfcp|wirlic 

fc r wi d wa awiianic i tii M at a» D i i a rict *a odbe a iaiii t a main b i i a i iii h ioia fc i apwied 
of 19 yean; is (dbbm tbe «9aa to ooatea to Ibo Ctaif a cada^ ke DiafeiGt aaay oao the 

afdwtipceBBtoidBadpiodBiiedai owif a k a H ttaBiaphocacb aba l ldgt aatataneattodia 

13 
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cfltet ttat MdM «8me» to iHriMiii at conSdoitiil dl poftioM of Ab aol ndani 
P»witoadLHtoadttiittoqiiitoJtytMaae «t i n Q *rtl fcd aer i iiilMaiit I toaaoicttMlOdifa 
fiontedMeofAitopderatDitaiHtnSD’tavatM. tfaBMaftcrofAtpiAieMna 
tob««*Ga|ijrofflie edited ttpct^aachpammorMit be ctastdaonteateactadcett 
toDtftwdtotMSDofiiwtiigatocBpy. TtedonlioaerflHaectiMoratoia^aKIteiilM 


iMMCjaptaftiytaBotia o dp c adtHdchitpcipctori* 
4 l FnbftiliDgaiatoaB 




■taptopctlyaDlindopMitaiMaafAtBotol 

ireroKTBm<n»SEDlb<«toaiiHljadttoMiictomdto««taMk 
teiajaititoiciiefiadcndbcacbiiaeoadbiOMdMtepeali^araSIflOiOObariataMh 
d^Mil ib Kw ofbond k te Mto«( ofSlOOuOO. 

IbtcfadcefdMaaartkdhectodtoaaBdaeanrarkitaidartoJIaoawiar 
N0Oftf ty ibcsMufic* 

SICMEDifaii /y!kfofD»c«kbto.a001. 

JUMSntKBmO 

ee DakdPttfB,VMFAX»44a3-tOI4 
Btie 1*9^ VIA PAX ZI4-712440II 
NaMni8aKMdkAVIAFAX214-732^l 
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AilKlnMlA 

ll»dimaf|iivaqiB«totefelkwiH|kiMcriptp«SM«iiomnd«lMl 
oadtnd Altai NoMBteSOcaoOl: 


ApiilQ,3Mn 

plOLtSfULlO 

OaconM 


pl3U«15L15 

Owamriei 

i^Ba.la,3ool 

p361.13.p4«L6 

Oaandad 


p57L14.pOUO 

OwmM 


li65L17-p73U 

OacmM 


pOSLlT^pS? 

OacnaM 

Ai^aMOOt 

p6 124^5 V9 

^ •- « 

WCBVBB 


p3im«3» 

Oranled 

llqr31.2(m 

p34Ul-p41U 

Owndod 

JtM 13,2001 

pi?L%fm 

- •- • 

WCDSMl 


pMLlOfMLU 

OvtnaM 


pS5««LU 

Oacndei 


pC2L21-pC7Ul 

OkbbM 


pOlUftSUl 

OvBDEiiad 


p97Ul.pl«L7 

OwBfllai 


pill US.f 114 L3 

Ofcmded 

MyO^MOthrtB 

p2<p«L12 

OvBBviad 


pl4UipltU2 

WVQW 


pZ2Ll»*p31L2S 

OacmM 


p3ZU«34L9 

^ - ■ *■ * 

wMDWBS 

I4r 24.2001 

pllLl»p3SL15 

Ovcmriei 


p40Ll«p4ZL23 

OranM 


p4SL2>f57U3 

Ownled 


p6IL2>fCSU 

pCSLTpiSUa 

Owwiai 


T061»pa9L23 

Owwiai 

A«*Ht7,2001 

p7L24pULS 

OwHulai 


pl3U»itl413 

Ovcooiad 


15 
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pZlLlSfaCLU 0«anM 
p2<Utf3l>tJ2 OtcomM 
1132 125^1 U9 Ovonied 
p«2L13^L10 OvonM 
^U3il«L15 OmaOti 
V»U9is3 Omaki 


210 


AKigKttS,2aoi pt5U»«i30L9 Onankt 
fdlUfa3L24 OvonM 
p36Lliv»Lll Owwitei 
p4iL22f51U< 0«mM 
pWLl»f97Ul OmnM 


S«ladicrl».2001 pS«t2«^Ul OwmM 
p«IU»ffi77Ul OranM 
f77Uirk.. . >f97UO««MM 
pl(»L17«l<aL19 OwHidil 
pUBLl»pl«US OvmM 
pU0U7-pil5 OvcobM 


Aa w#kiiiii^ "^mriMMlgr dteadM aip^ ■■■■ Md {mMbr CMmi 

naW;CSiiMnMTiatenml%aiinnaX$NMM^Diiftnw3«DnftnB 
»;l)RtPla»Hn«ii^aii*nB3Btie«iMd^StiAnB3^BnMMa;DBdinH 
Gi ■ ■il nlr ii tlm 1. IwM— 2; IH iU r d wr Urn 1. lUiwiiB* 2A; ■ iii h i I h i tlia I. 

Wm l.rniMriiiliifciliTiTlM 
l,to»Mod4A;IBi«liilwiitl»l.BmMa3A;lliitri^ USmWm jBcSHMlw 
n* LKeariteUBMNniiMplHi l.S«riiaM3;nai)H;nHiXainiiBl. 
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021 


WOltt fift J 

tMiaDiM>*naBir*GARZA ) niHBDisnacnrooaRrw 

ctAtHiMa ) 

) nAUU80(NRITir,TEXAS 
IMiXASlWmNDDnrSOKKMU ) 

i»nncr,ct^ ) 

aifwiiH. ) m*JIIDiOMLDISIKfCT 

smasKsmasnxmxmA^axmA^^ 

QsAMW]r28,2002;ttMCMBl«vMd«IteiJMaiH>tBlkiiaw- OBMmqr 
19. 20012, DefeaMi filed • ‘Mote far AMtfoMi SoMd/* Mcid^ to atemivdtr 
■edifr^tetel jmtec1 i »cHh e t tt>C(—t>»iwelitellM f wte«»KJe3a» 
■NtetDBodi^. Ike Mote «M bend M Mmay 22, 2000. IheOtehnng 


Ai»iewllrffctyeoeeteafteedtefiDeftadtriKnv»«flbe>i<»«Bwrtr<te 
*0 OoM‘k poptec Mdcn^ USD IM adoiHd te OoMt te it k Mt pteUe to hoU 
l2By>i«plw|y«c>teledptoBil«decteieMiy2002fdoHMrwplpoiitoi<kii Miiil 
tod oloii ililiilii/piBifitee. TlKptoliooapeMteaMqr20a2decteiiMtk|ri|)r 
p owa io . TMorSMtedlJOOlerthoTtotoBlocteCteSBDMvheHtociocteea 
adotoe» iTte a‘ M i te o<ioc te dkoriftoaclocteii iii d to d to ‘Metecdac«od.“ 
Wop Ply dhpto M dp Citof i M te i lj totemtod. 

2003^litooloM»»teftrtoelocteitodor*> oo ai tob» awHyieditoBelodMtoa 
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022 

mSDymUm 

c^adHivpaaMb' Phiaiafc ay » tHir iiw. iipinfcrMBWIiaBftrJIlto 


SWM«teadii«e«wiiiataidrian«tf iteitekDdlvCbMii^teoae? Hete 
«a<OT«r20yMBiBttB4ipirtBMatMihMaipannMdaaMnaicleeliaBsaallliaeiflf 

jW* AOTDBBHQ^ HOT* JUOT 0BHX HBQDBB BO v^B^pSmKy BOOT OOBHOOB* 


*B>|Maibii>yft>fw>MMa<faelwww»<rti*«tertiwMiiiaiiaa^i*w<tfce 
Mt wMiin » wiMMWiik tha fc wirtw* CMabKaMi^4M&VJd97.99(lte.ar. 
Appi > Sm AalHM 196f^ M wi^ 

CbdMMaBcaac»»<ni*drt»tec«Mita^ 
iairtfcfcMi<*i**<hclii»MdK«wr litfrf hMiP)a«cMtl»>ppi*fcrf» 
*t«M^ia«hcli«a{aB<(a!)fcpwetiBilitiriMiiMt)ititiali>iMgrfwKfc»*>iiJ|yia 


teBoii*«al>iilHimaiNra*adtechGliMiWi«iir<feata*L 1te.BlK. 
0M»| 2MjOW(WnHBSkn>.aon)E Tb. BiKCbfc f llJ»26KVinaa Stw. Wn)L 
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023 


loh>Ua4teliMarfcrteM)M|rndMrieMin 


■’•VMBC 


SSnMIOOwlifea tftdarwttOetemmi^htmU^mtmj^ hk-St^ttmei, 
lH«c««i; tet Ac now* te As My 3002 ckciiM bM M^elei li te 

OilkiBt*B Mdlr $1 biliia MrK at • CiPR HMfc doMT Id As STSOyOOO iipe keCHM 
VeDmAitm*km*mKwuMwatU%^k^tetxkttmMU^matMm? nnb 
AeesilafAsipciaitlbrattaiwtinaAiafcaaiiybMaatxetBa^ nrtwiy. Wkk 

a^r aifilMMi pAfie cipMClm k apIBcaA te dUtamk if aqi is Ht 

ifc Ifhikit JHa<iSti«tAsBlif1iwTlif|iBAwltMMMfil 

JvCMHqfOMQ^WVWCMlI^SKaVfllpsnnMKMVp Vall»MKQtwMHWC» S 

Ataariasi inNpdite Iqr As Cnit* 

fcsafcniArrfilDaahliwIfi. Iho^AeOaartMkAatDBD'salKlisaAsriltohAi 
sate AHlAgr 2009. 


i 


4 


NDAtecoAoro 

lkBGoBrtiWMciM(iAskariaQA«flA.SlMAalaadABBtaliDai 
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024 


tnanmxvn 


Aracflkek 


if itpgfjy 

Sip^2001). Bawcfo; Sedkw 41.001(d) of te Ekctini Cato 
irtoet . . .nqrMtbeMdcBthe 
aMBk|y,SMliwi41i»l(e)tw>»idn: “Aa liurtimi 
Mtl>eh()d«iDl 
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iMHwiilwflifcii aniimfliimrttlillirni 


025 


pHtfaCchHoeadinM;. 1 
AVMirwfflaiitlttWiMtlediiteDiSDciecliin. : 

Meant 

tVkile mer iMndioa cn be a^TCiV Me. SkAct 
kliieiilertMietim^rilelHfb. 

ieto4entme'kniilhitickCtt 
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026 

Mi9«fiNHdteliHiiM4mp«ffh«Dlias. 

WdilAt teN coBiidBnliaiit aiA livfag dtfanee to lib ShoAcf • VHjr AMg 

n-rHiin iniir TTr i|— ^ "-'V-ff-'- 

dHtteMowtokctclHtioBitoeiiaatK^MitedtoB. 


dtoddbechMOiiBoidtototoiteantelXtptotoMtolal’JiiriieehMWtHBtoiMitor 
nhtoftoito ii dip—. DBDtoiiiiifcr>«— er*totowdtotoillawrtoe«BtotolBto 
toltovoffiostottKMitogoiiMsMitogMtic^MtolBtoelaiBetdiicaHMtof toAvipMtk Tito 
Cotfcan>toliitoyaOPlhtoolM»totototfcc»dBel»nniilffto>tocii^*wtofcto. 

Bb— i«;toeCtotc— toM—w^totoBrtiiHictoic»Matoc^gitoto(h>ddtoriiB»lyw 

TheatotoMrdtoBHMtbatoBCMlIcritotoWAgatotorlkevatoMtoBtonrlMito 
coiiVlr toilh itoto tato) toto M ktor ta Ai«Ml 2S. 20(0. iriMh to tto fiat dqr ito Mrilr 
Tnli^hiwtirjititolrflt ItimtntolrltriiMi* ScMa^lUidatoalMtorcMiyliHtoibf 
toBtoBBdtoi—BtitoBftc«i— oUlcaMwDBDwntom ■■tojurilyftrriicliMito* 





« 
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027 


hhlBjiily: 


MiiteadMBatftMilte. DKDkMMiGiltdaA^r 


Wdtfttii *■ «r*M coMitaMiBH^ *e CM Mk A4f 27 M *e dito te te 
«lKlioi[^iRliAi^24fir*inMli; Ba4r«atfWMii*eabitlirftarttvMbr4l^ 
MUqk. Owen ttc Tay iBMWt fwwMoM twhg (twch flat < fcnw i o trirf 
MMaaaM)Niow'vriBfa0vcflB4f^flHBii^tovBi9spfln^flBdtt0iBowMH)oofiibiMiiBS 

«g|^ fa iMi OTt «r *B COH^ fer a csttaM pcdodL te Gmm Uadi tta Ml 4 m» 


cfatecfSCDt 


>iHhliy<faiWMMfalrMllfaffai,iaJu»27.2D<a,irifc«y«c<iMqrwffa 

A«p«H3«B. 


Tfadaktffae«aiiifaMtodtoaMl«eanr«fMi<afatoal«MNMladMMad 
wiaAniidWiw* Tfcft<dMicilwdiiiwiMwfllaoflpyoftfcMicwicytalliaja Shri b w ^HhBlifla 


kkaOUnoX 


ofFfaHq^20Q2. 


JUDOS nESBNNG 


Mi.VIAPAX214«3J-lM4 
WeMqAVIABAX3l4>7U44Q8 
HDfaaBMMfaiVlARAX214>7S»4C71 


(hjtpsc^iou^ 
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CAOBBMan-tMM 


nraMonnra>GARZA, 

inW'niPVACA.llABM. 


I WUAM ACOSTA. 



»THB MsnnacrooiiKr 


BAlXASOOQHnr,1BU8 


mit«Bicui.iwnicr 


028 
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029 

4&ipsiwoDivioiivAflDdftfifliljMtf0PiHtfwwcnlBndttiJ^nMiy2l^2OQS* *lhCM8ft0i^flft 
Mn«yU^300S,l)tABM>ffled«*MoliMftrAMiMiiltcaM4^iAitkteCtatte 
MedHSMiiMtoBoCQrteliMljirilwtMlvIBiCFSZSk IteOMMhdia 


# fe Imoi^ te of eoHMi Mid te pMicir Wdl« i> oflke ofiBiM ttit ili 

Aai <r IMV 21^ 3CNa ihiMU te wdiM Mri flw aaoM jidIVM 

■MMaiin iliplK*. TteOairtiKnqiaiaHbyMSanMeilt'tMawM 



Hdtakiolsis aiipi Md pnposdb IwidiB cl DiBd awchm^ atfc h ifcorid^ODO P c anw d n 


C w r IVK TteCott fcoadnoTifiMjcirf aaco1eitiB(|i«— Mioffc* 
ItaM 0|pai liMliBgi Act (Ite AcO wd mtad iMMMqr jMlPWl to DatedMis «■ 


Orntthm: rnflmdtimriliinrinliliiitftn ftiHlij lliMHi|lidlMlai >i iina 
Mto of •» MMidg ataMck ndi«iieth« wto «M «IM « kMl 72 h» bate Oe 
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i|Mei«wfdlhf.«yiltORlerwS«nedm«CI)wcagtol<^ 

teaiiH>Mar««M^aet.eriMMor«oMitfh«^ 

«i4w«dMMdr«a4M|M*Bnw^«lMir.ainan»M|)rMtfaAia4Ml«MdtriiliAk 
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03i 


WflraabaMMacdi^tatkeriDtticcw*. 1teOoMfiMi«i(nbPMNttk«liMto 
S2l;mi»k w«wi i i h fc M d i wwi i iy i lioni i iyr tofaliar*ft«Kcfai» i Mi ltr Mi l ftr 
poMMliM of tar cnw-dalB teiVlb the IM of cMi^ Md $233^ iir maokfek 


iU«nnttaftaOidcrMMHioBfirAUliiwilleM4);*BOi«tlwtNa<<Mt 
fee dediMoflXSDlnMlMltatwaaidtaMbeditaldiBMqrofSIWaridhalndkta 
pimw Jaljr Z7, 2009. wift amMffdke^ if MGtMqr, <m AagMt 3^ 2002. 

AeeMOhii)^. 


lTBHERHrrOKDeRED.ADWDQH)kANDEeatEBDiHt«^^ 



IT B FUSIBBR OUMRED Ital te cU iWI iHK t wnt effWMMta 
*bcM to Ddtaiitai. d fitaM ItaMw «r*« Ute tahVM^ 
Mhis^ aai al toow acliif k coaeat wito Mtadato or ftow IhMtow to idtowK 


1 . 




«r ki Mrili or kck of 
torfwitoieOOOMMit 



4 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00703 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



694 


032 

»<g<wa000OMiwi»lawyiwy iMirwiiwIitfrwor <acr«|itioiitott»Ac^ iipiaWbMI 

■HMSMMMSnpOOlIBBCBniVMnaBBBnBwSflMBipCWMCMngrlPQHilltOSjHB 

ctwrortte^mlnfr 

2. lTiri|iWiig)lM*«ccByrf^I)wcMlwrl80»<tr<«1>«ifiiHi milab 

PBrailH«BM9%MHMraMHaBi|^<IIQQRNI|HQBB0OT.SjVBfllFfCnMBrjl% AVI VOC.^ IMKB 

poiikMtMgipcciSci^^ciciibcidittAltidiBwwtAhMBiD^lionilBWHiMiiftlpftflpiMfe 
Mfiilmn-0)nnir«t'rirfr i fr»Mi l i 1 i nrrr 1iiilr n*’ J w«lrw i f«i l iif»wriiWilii iirt M |iwl i w i 
»d icnew «t fife Bowd inlin i i ia wMA i wr i Hiil i n ■pdcr the 3000 Cc— ii 
a c M w4*adCTtyMJriiaKecpki ma*l B fai ii^|W l i w w<iwiwrid)c^^ 
oMcci*MiB3i>>ilir>wi<iifBi ViiBi wlh i u|Miittte«>dt«ttt»w^BwtBf»aMBiharrf 
'*'T^*~ *‘— ■* ^* — T*-"^nT^rtr“rr-TrirIirinjin MMmIi 

li pnH i i i i B H . Th»» » l i iil Bf OB Hm Aiatitephee«Boe«MpBBwMB^ i>Wgtin| i w 

•HflriikatDBD'BoIBcMMooiwin^^ Tte*aliM«fttiiMclmi«r*B 

i^jaaetiM ii iM jnn Am te 4 Mb «r te DMcato IS OBder enqpl Alt *B weWle 
yaA^—dtewiiAiiwiil iwlj MilSOdiyiaAtrafcJiBAilticliinplMMArABQOOO 




ThtCftwiniiAiiMiAitttiiBMiiilwlf,«iMBtiMliMiiB«^Miy»c 
fll "ii All Aftii II 1111111 liH iMj luaMiiiO iimiihii 

* DBDlMWiMAdtoAeGaH«tMiitfMiA|lMdmdbrweHMd. 

S 
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of 10 )aa; ia eCdot ivn to eontaa to fada; Ae Dabkl Bqr w At 

tfAtttattaattitaadpodwadaioaBSdMAiitatowhtcackAtBaiaaalMMMItoAt 


fioB At AOetfAtOtectobcr 18.2001 CMd’ alDeiMint nSI>'tca9at& 
oCAtpMeOoiRttotntaconrtfAe 


^ - *--■ ■* ^ ■ _ -« 

■VHpnCWBBVB jBHBBQMlWflHCOKHBUBPCSBCriBUIdOI^CSK^IBVBSOHIIPMli 


■P^yp— y WCI— BB>f mm^yaPOCCOatoC— — BQPOMWBW^ WW^Mg 

|t*fctlifltt 4 B wtAt < A owe;tnpw*iottlyAt6«<t8Mift(at>A ttorito » iw tB) AtMbt 
■tit toSiUt to At piABe ttl pbced bcAio At Bond aid ptblic Ar ARttoiito 0tiiii( 
M epM tatritto il dAtte br At Boitd icvrtiiA aqr todoliicAv plH wlcr At 2000 
C— AtlbttMdttltfttpMrtoAetdapattt^rfAtBfd. 

> to Aritor OnSKED ite Htitoiab toav atol meter Am DtAtAto DtBti 

■Mv to At toW MMato «f S190t<MJ2. toooAv wiA a tdCAMd S3IMI00 tfOOD 
toftti* Ait MMler at to flwtlifft to At Otort tf Appeili tad DBD it riAtaMjr 


* 
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034 


lDtfHH««oCSZt3Smta«ettari«haaMWiMiSlSj^ 
■•l»DE.Fm«toteCMarAfreili«dDBDkdliMlc^aMMeMAi,totrtHnHli 
mtirnminSjmMK^umi^tmiaKTtaKStrnmtCmmtwikaifKtttlk, 
enotftcIriH^ tat USDs lifiaMMiraMaoeiMM. 

n* B PQK3HER OKOeUD tat Ike ckcliM fer nSD loMMS te mU lM» 
ltaapimkl4qror2IMBiUliMlei4ttaptae«M^ 27,2000. wilkavMenMy 
iwMffrirrtiBeiflta0taita»talitao«Aiii»k2«t200a.* 

AMtaifckeata<BtaiMeaMrilwBwta«etkriifcilmtawiaMli ■wfcO 



rViflMiii tail Him OtaiwewcuOifMtaetaieaOirir tankMt 

potatadwtoUqwkekltaiivfetaillvMlMamMtataVUivltj^ita. 
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03b 

1todadt«f*eMwtisditccledloa«d*canrofda»ortertoia«iNBMi«fi«eHd 
w iiiiBilBl bdoVa QodBritdHflilM^snilfteopyofttjf jii4(flM0ttoBnK0 8kflA8^ 



JiaXS^'ftESIIHMG 


«K DidlilFtB^VUFAX214-<aa-1014 
Bielimib VUFAX214-712-44ltt 
IT III 

BB Kii1lwtlirt,Bl edia M SBpcwiwr.VIADiBMCoiw| y i i ii l 
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036 


AWikUMt A 

TkecWiiorpiMIcveistotefcBematlMitat^pagMwMOicmlaiad 




IWLiae 

OrisuCb 

AfriiMkam 

ptOU««llU0 

pBUplSLlS 

OvonM 

Oiimilti 

A|riiu;Kni 

|a$lJI3^l6 
p57L14pfi3L20 
pCS 117^73 U 
pSSU7-p«7 

0«*mM 

OmmM 

Owemded 

Ovonled 

Afrit 36; nm 

pCLX4fl5L9 

p3imp39 

Ovcnled 

OvanM 

Migr31.200I 

p34Lll-p«lL9 

OvtaaM 

JtMl3,3P»l 

p«7L7f91 

OronM 

M(ri;30M<i^9 

lS0Ufrff54L14 

pSS^LU 

paui-pC7Ui 

pKllAptSUl 

p97Ul-pl«L7 

plllLSSplMU 

OranW 

OvohM 

Owiiriiri 

Ovwnricd 

Oenrind 

jk^rHioniMn 

aBp6U2 

pl4UAplSU2 

ia2L19-p31t2S 

p32IApML9 

Owpritd 

OmnM 

OvcBndsd 

jirirM^noi 

pnu»p3sus 

p49U«p42L23 

p4IL2»p57L13 

p6imffSU 

p<SL7pCIL2Z 

p66lripCtl23 

Ovcmdod 

0««nM 

Ovtnriad 

Ovcnvisd 

OwBriti 

Aa»Nt7.3001 

p7L24pUU 

pl3Ll»pML3 

Ownried 

Orimded 
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f»Ll»f2CL14 OvcnM 

fCMUl-vNl^ OnMM 

p32l2S^l L19 OwtnM 

p<lL13^LI0 OmniM 

HSLtS^LlS Ovonried 

]i49Ll»f53 OwnaM 

AiVNI1Sw 3001 pl5Ll»«30L» OmnM 

l311»fl»L2« Omnltd 

p96l.l»tO»Lll 0««mM 

p41 12»p51 LM OncmM 

p96L19^Lll Ovcmried 

SqitMte 191.2001 pS>L24f«7Lll Ovonded 

paLlOpHLll OvonM 

pn Uir> • • • Tf*? U Onmltd 
plOOLlT^lOZLlP 0«casM 

pl«SLl»plO>L15 OvCRoied 

pllOLlTpllS OvcboM 

AttadneatB 

AaaMdhni^iwlea>*pR»ioMl]rdHcarfiiMpirMHaidiididn:Qliaai 
nM«;CttaMnHT.aiiMnnU;C!thainMX6«»M9;Da*nM3S^DaftFhB 
3^Dliftlta3B-10n«M);lMnK3H,M«iMdtDnftnm3H.KinMM2;OBftnM 
<3l ■HWiw PIm 1. Xcwite 2; IDmM^ Pte 1. tnimi 2A; llalnf^ Pte 1. 
>ii*Mna2IMItiiiw)Pli1,P<i»MinaTr;miilrrf»fTlwl.Hr*iiiiMliBMlaliiwPli 

m wa 5^ A t a mS ^ ^ 

ftpKCVHHNIdAv 

PiM U u IBiMna PlM 1, KefiwMi 2i PlH 3Eb PkB X aad Pfaa BL 



10 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00709 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



700 


153 


CAUSE NO. 01-S44S-J 

imraOADGAKZActal. ) IN THE IMSTItiCr COURTS 

PUoliffi:, ) 

) 

V. ) DAUAS COUNTY. TEXAS 

) 

DALLAS lNDEP.SGNO(X.DIST.etaL ) 

DcMbols. ) 191«t JUDICIAL DISTRICT 

Qf s im mjJhOssi QM mm to el 

Bcfiae ae Cowt on dia dqr ■ ntmliff's laotioii to ocnvd cstaia 
of dowd atoClKi^' hdd b]r Deftadaot ISSD as tocU js docnmons eWntod at 
p ri dl c a e<oro a nnw»ccwnytaoindin»vwy. De&ndaBlIHSDlaatEkiiaraiiaBSBto 
dto moliaa and hio Madeted tito chwed ntoetidBa inttKiipto B caaoa (eiC 9 t fit Sqpi 
I9,2001,wIiicliPeft nd a tdamr » t wilUietoBde»ed»faoidy);D«d B ii dMt DISDtMal» 
indfc ni Bd a wBItoninrdte deputed docnnieate in ctonefadtorty. The Coint convened a 
•dtflwM faeadoc on Nwnmiia 27, 200! with aB counsel 4d iKooid pecMot at vaidi a 
dMcosson tots held topadtng the ptncedons to OM in (Staining any findKr evidence 
nccessay to dedde te motions to coeapel md cnaaphta dw in cancca lerieto a Sght of 
the {Mae of Ctnie ncoearilaled tqr dto Deecnber 17. 2001 trial settiag toinch, in tana toie 
n ec e s ritatod ^aetistoliaessofthei«Btoi r ei ied Tbo Court oedevedtUtaB affidavits 
sMdnrjrntlurinatifritobeconiidetodiBcenoeciioMtoiatoeMwtietostocooepeiae 
lu ne tiip l i s n i t dnrtoniiiili bcseb i ii i lle d iiyT T M nii s y .Noivanl»cs29,200I atSdWpkna 
torie n peee | Movi ded tooppoeiitd re u usrt c o ni eM yotaneousiyth cf c i toiflL Porpoodcause 


' With the agracnHattfte(MMk%l>)r Older ofNowaaher 12, 2001, te 

ODartowfaadfttodwMpeaofthedoaedaseetinisboi HB S Mrfcid byaccrtiBedcoait 
itpoitor to fteiKlate Us oohYs lovicto as to«a ta MQr appoEate icvioto itot isnir ooctn 
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Amm, dnt bang tfie |Kcss of dmc^ the Cowt graits leave 10 file those OD fewer 

IfansevtDdqfc'iioticeL Tbe Court Cmdstfattf it is ptqnted to consider teinolioiie to 
ooeopd end lebled in omen scbmitsmis os of Thuftd^, Novenofcer 29, 2001 St SKX) 
pmandtobeerliiembysabmission. However, ifanypnly desires an onl hearing or 
cemends the! an onJ hewing bremmed.diey should to advise the court at writaig. with a 
copy to opiMsing cotnatel, no later dm Thnraday, Noveinber 29. 2001 at SH)0 pjn. O’ 
$odiobearingisieipietted,itwii]behe!dcHiFridinf.Noveaiber30, 2001 at 10:00 uo. 
and the Court graob leave to hold the hearing on fewer dm ihiee days’ notice. 

Aeconlin^. 

IT IS QRI^ERED that any afBdavks siqiportEig or oppoahtg dasDS of 
privdege Mr otter esenpiion fiem dbcoveiy relevant to the laolions to renpei 6e dosed 
mertieg l ian Kripte oc joc«nentslittcdonDaftadam>lSD*sprfv 3e aafe«emplionlofcas 
wdl as any otter aealeriads porinent thereto ttall bo filed no hla than Ihnndhy. 

Noveetter 29, 2001 at SdW puDB. and copies piovided to apposing ooonscl 
c i in l ea gw ra nBo nsty tt e eew ith . The Court will not consider in caanem anything ant copied 
to opponiv eounad otter than the transcripts Mid tte doouneata themadves. 

FT iS FURTHER <XUfflERCD ttat, wdess a par^ aMea in writieg to tte 
coart and opposiag cocMsel by Tfawsday, November 29. 20C1 at S.-00 pjn. that it dethes 
an ocri hearing on tteaottmeer that it con t ends an ondheMtogjategahed, the MMter 
wiObeoanadercdbywihtensattaassiOiiator'naitsdiy.ND«eaibcr29,2C01 otSKXl 
lun. IfuliearingiampieMed,itwiabebeldanRiday.Novend>er30^200IallOd>0nBL 

IT B FURTHER CRtraSRED ttM have to file affittwhs on fewer ttHi 
aeven dq*’ notioe and to have fee bearing on tte motion to oonpd on fewer tiiHi ttne 
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aolke u granted. 


Use cledr of die court if direct to aend a copy of dna eider t» aD connicl 
of leceid liy ftcsiiiiile. 

SiGKEDifaie .. M r.. .2001- 

JUIXX?RESn»«i ’ 

CK Darnel ?erezVM FAX 214-252-9400 
Elk Moya VIA FAX 214-712-440C 
Ncftai Bacentinl VIA FAX 214-752-4«71 
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iOS 

CAUSE NO. 

mEMDAD GARZA ctaL ) JK THE DISTKKT COURT OP 

Ra»«f^ ) 

) 

T. ) DALLAS aWNTY. TEXAS 

) 

DALLAS lMraP.SCBOOLIE5T.etN. ) 

De&Mfantto. ) l91NJUINCIALIXSrntKrr 

OttOBR REGARDING MOTKRSfOR SUMMARY JUK 
CTtMLAlNnPFS* CLAIMS 

OoDeceaibcrT.ZOOl.canieMtiaEelMardDeftMlMs’MoiMiitoSlBHMiy 
IwigWfntMtiwiliiigPlantil&’dmeMidPleuitife’MetiewfccSewBBByRii^WWP.eewdl 
V icipQNiBi chI IhttclD. Ik MoordMM widi flbc pHties* ilgretsncsBfal vlikli 

WM»MMemNcwofEie e a ri g »c i e tofAi«cMe,inclaiftiifebMBimoeitBdti\ teAartEne 
E e ftw fifiis md adal mti Ew NHxt line beMeco die Coon's mliog on donn 
nAonwiBBsnNdn^Mcdddefcslie —u n my j -iili t iif i d heowBfcSi— nstyjoj^nod 
dftMP hoes been MMdc in sdhirtglaaeftoMe dap onfisari^i e^Biyd ty Rote Iddi. Tbs 
Cbnd bMwi o n i lfrBrl N>»ioMBnyjodg >io i *iai« ieeci»debelioeDec « iidiar7.M01 wiindy 
itB^of> ey de » * sg PBane M inNdnN)scoceofot)iecdoBKDsniienid,lediBcoat 
iKCCMiDr.9a>lsks«etesochfiliiigS. HsnogcooditeeddwiBodom^dwmpoMei^Ae 
eeoapeicat sonoMiy jodgneot ceideoce and te otmonds Mooand, dw Coort is of die 
aybdott dnt Ml onhs NmoU be entarad as feDow*. 

rrBORraRBDTHATFWolifBi'ModoiifccSianonyJodRSientwiOpoMt 
1 of dNir Padikm Tam Opa Meciii« AM ClDstd Maeiflif RsqamnBBN) '■ 

<3tANIEDasuciaaedaseelmdiheld«B April 10, April 18, April 2d, bl^SUAaw 13. JNy 
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8; AngMt 7, As|Mt tS and Sqttea^ 19. 2001. except tfiai the CMat fcscno 

ja^paeateiidiBRewiyfbrxHML Defeadantx’MotMmlbr&miiDavJadfeaMnaaCiM 

lislXNiED. 

Hiiaiifb’ MoImi br Saammy Jadpsent on Comit 2 of ttdr Mboa 

p/ f^MmgatiHnt nr uJ ij t ttn^f mnm a^aTSBNJEDMtitXitihidMaia’UeAmbrSmimmiy 

MbbmbI OB CiMai 2 it (StANIED; Pliinliffi take Mikiiig on CMat 2. 

11anli&* IfoAon i» SaoMBHy fadgment oa Coont 3 (i^KdiiV SectHB 
g51iH3 Bo fe e iwiBit W Mn li)<Mflheiriyt il wacx cq it aixtlheCBurt rMe r wjmlgni i wr aitbe 
caae^rtenMii CSANTEDactoiMliaaiigaflteaaiieefcr&e October 1. 2001 OHClixg 
(BODqg t Ml# agCBWlieienietjiii lB i iirrt ea the WMMlyfcraane) awl IMENlEDiixl ether 
aaiieeta, De fa e fa a U *MDtiowfaaS uiuMM «yJi»dgBieatMiCciirt3UGKANTEDealeaH 
■aallagaoliote ia qfaealMM easapt te dw tiaeiag irfOe October 1, 2001 Botioe aa lb which 
Mhadaata* 'dUm iaDEraBD. 

naialiSt' Motaea br SaeaHaty Jadganet DeSaidiBta' Moliea br 
SmmmyMi^aitmtoCamt4aniafe6bm(t rtKKbi g al l rg ndalaggaad w ttelbt a) me 
nSMED. 

ThedakoftheoaartiatSncledtoaBadacopyoflbiaonkctoaicaaBaelof 
aeooid by ficriaBihM 

SNNQ>«)a At- ,2001. 

PjX(/Isc 

JUDGE RESEMMO 

ec; DiiaiaiPamVUFAX214-«33-IOI4 
Brichlaye VIA FAX 214-712.44B2 
Nanea Roaeaitel VIA FAX 214-n2-4«71 
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CAUSE NO. 0144484 


022 


IKDODADGAItZAetaL 

■■I 1 ■~ 4 M 1 l 

ytiiHHffiy 


DAUAS MSr. SCHO(X,DBT. cl N. 


IN THE Dimuar CXXIKI OF 


DAUAS OOlffITV; TEXAS 


lOtN JUnClAL INSlItlCr 
0»MBREEgAiaM>CIWCAMBgAlNSme«WOPTl^^ 

Before dke Cent on this day b PMatHfe notm to oonpN' cotni 


ftaoacsnfifeef'cfoeediBcctiBfpi^heldby !0^feo4aa4 ^ES^^daiBaedev jKOuto^edovottawHe 
wfiHfif SwBi djecoeecy. HieCcort, toeieg ccopdeiedtoBCHicocedienweedbdco, toe 
Wefag of Oae girties and the ognBcne of coubmI, ii ef flie o|wioii ihet ao Oder dndd 
beentoMdaeMemi. ToteSilateAcpaities'aadeiatoedfaigeftteOaiat'eiBling.toBCoiirt 
arii aMnai eedaa bgN maeB nind incndfy by toe periiee as weO ae aoMOBte Ae 


alatoid it wei hi a di ltta a lug toe as ca mna ler i ew heSiae nKiig apoo toe 


' OoNowcaaberK 2001, Ftaindas moved to can|ieli»odaclic8 of aO 

docametoiKVOHnc toflieirtoseomymiuebe, BcMtogaHtten totodooDctedant 
lESD’apinaegBlog. BemlOIoBtoeppaO(gelegie iM eoceetoa o a d i nt i| i i !e efchieed 
■mli ip l ll to w i 1r i iMfin i i i l| ii a isw i teftBCiiait*eceder<)f W i > e ea to ci 12,2001, 


atoieht— atjpliereiedelwemdtotoeOBertfteme— emmipec>io>oB.Wwwisfccr 26 L 



p d ea e g a d oa ntoa i wi i B nai i ia fteaad bco eeiy. 


* DWto toe e gwaawnt of toe pastier by eidmof Wei e whwr 12, 2001, toe 

Oaart qf d eeed thto the tyea of tiiB cloaed B>ert»iy be O au i crib c d by a ce rt ifi e d coort 


.a tmi a nnm gaeceaiiiyaeftattoe«iatc«msfce 4 peei ncm lBi p aeto 
a peei 8e pei6BMeftoemBelhigt.HiBComteetoatototoetHBac fi p ts i ndi ca to aaBtober 
nf htoirtMe nf aninlr Wig Wi h iMW i Maw nflfa lua i 
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t MM c d^ IheOKEtaoteiflHtaiyfB&igbatmlMeataiapaitioiitoflbetniiKi^ 
$n tut mAieei to DISD's desc otpnvStgt it mao way m finding ot may ktuUSemi 
i Bpioyri e l » <gleiioiwagwobfioBofatoOpeaMwliii»ABtcaftepirt4rfaiypeiiettpigeto 
dBng<KhiiinCBigor’^Iv.<<rfaeefinKattMM: todeed^ttfiMilllirlriilfitlir ififlirnlly 

neEtUeaca. IkeOwrttafaijHdiaalBatieeaftlieeaaleattof Aefiein 
fti»CMfcipecificdly.tl top i M diag » al'toeiHtoitototobcM^.i»iil rmMgilwn irjiri*rf 
<itoiaet<rfL».l)alfa»Aii^pinilfn>5rtnrfJD&friet«tat,h<toIhittdStoltoDMlpptCowt 
teteNoi(b(raI&bktofTatai^IMiMDM^CMAc<HaNk34>lCV^^ 
*M(afSriOfihdiBAiscMeiAcdepodtioaofKi[UMaLeMMSewidilfeeOni^toe 
Affifant of Lom taott oo 6le onto ooiat, Affiditit of Bee Mc^d nd ib 
iHiiTtoim*i CM Mwmiiifr 29. 2001. «i< Ike bHrl—tiiii to PlMdifirs Reply CM 

.OV ^CUvt* IWAMHWHmnHPmW WMaHVwnHVCSTWP»6TPKSI^ 

IkaSamMa MeukmliieaitumaMiMkwmmmaitaa^iBA 
In dooed ataatatu nliled to lo d lik ictm to dtoneo pcediop aa c o o t c x y l ited 


GoftOideSSLOTl* 


MMBof*elitoetoq!MdinkOtoiW((dS«8t.fik4 byilMto 
Otoliligbii «itt«td iBglh eiwi >> rirti i ^ wto< 


—ideltotooTBdiiliirtiogiim ■< njHndoolwWiloirwilniol wldlBAto 
ndtattkitiO^ Tbe C ooft fiodittot onwIitwI toftoioJiil riflin ttOBeato 

lopdooHl ied Mcd eol ko pndond- 
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cr cM*rwpt<»d faajgg^ time period. Tta^tteGBortfiDdetiHi diiraninnofiBatas 
trietiagto AoEedcwi Seat end eeypcadiBKeUBtic^pitedeBiterw e piepeilyiBetiemctoeed 
MHioB. Ad£tiaiiri^.4fisc«ssio«wiftocMMdii^mfingpcndfagar«(MtnpbiMStigeliciR 
meprieae^oBdcrdmaltaav^CBtprivflese. WUkOetieoiMgrbediflrica^iMiidaig 
boem fcage epoc the diriiactian, tfans the Coart wiE refer coaectiv^ lo fee cleim enter 
TeoL Govt Code SS1.071 aod Tens Rule of Eeidsaoe SQ3 le iie ‘Ueem of fiirih^” 

baddtesHiStiiedsin of privilege^ the Goort wee mtetfH Ihrissa^slr^ 
wmeitofftitetopicofpcadiBgof ( we*w|il*fd S ti gs ti o B ia ili ii rwrtc'ri ofelong ^Bnii ri oii 
does Bot defaM Ihe dwn of privilege. At flie emne time^ o iHwiwiieB thjt b^hio with 
peodiegor co iii B oa pI eted liii get i oatiittVBersoffatoodiscawioaofpeieoMiflrpoliticiI 
foii i ltre l in ao se l ev o t eo n e fim ti c ting is not clookad is privSe^e ebspljr become tiie 


^^^‘*^^*v**e***‘t^*i^^*v**^***^ri** *****^*ifif. WhemAoooilieBestiiQtBdfioul 
tiK topoee ritowed to be dosed by Tex. Govt Code SSlilTl, te Coort lot ooenoled the 
elrim of piiviiegeootilti>BdiscBSsioBte&Hnedto ^i|» <ip riete topee s . hsedooB^toeCoort 
be e e Bde mw oodto f iv e d eftf e ace totoB weed fcrsgoven w i wi le l eai^toftBydeieoditieif 
lopeMdbubt^otioBOBdoemimieBflmoideKpooBietolfaeeBlityfcr i Bt itip ii ed htigrtoa 
b o l— iBi spmst &e rilid of the paUie to p ortidiiol e in sad witofis Ibe debate sad 
dtfbcBiiooB owes sack mt isoportiar lepib A bn oad fimik coeddeattal diseasiKM of 


farbepavemmentsteatIlytopeotetitietC Ne v er t faeieis . the bet tost the Dtorict wee of 
aiiifK be seed about sedistrictiog does Dot aUow Ibo Disiria to dbcaos dl aqmts of 
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winch niip 19 cliom Aoa^ be Md B «pm MHion; file pracBoe of IB wMS aoc 

Jl^iiBtn$iiiffFsnonA fiiiidift' coBMlctipiiiilQdthMlBnBiteoniMidhE 
wmm ne pfBsCBoe 01 tnonqiv trooi oio jncmnu nm iiicif oocboms no vqpmhb 
OMfideotidMyaeeMtoiMiBliwtepiivi^^ hlj^oflifc.MByfe’iagawit mmffiWng 
■no Y—y mnm nfjwr ouMomi cmqeoBooBnoa^fmwci ocoopmBpowm b 
*e Nowanlicr 3llw 2001 hani« iciMdiBC indKliaB of doonwalt tet ke w» mt 
CMtfndinf OM ffnihge Wi hnj c krd iiy vktw flf B irJtaentoff *« ittimim» it (kow 


Aff OtnPrlF^wtf AoQMlMk No cvidmoi vis prantod ihit i^ipoili s 
ft idi 4 t lhi» rn io i i Bl vi ir i Miii ll i i l iaoifcrtoiBosriiyofB»eD rft Di hntt teeaMiuaai«e 


VWw« 'IlMOBiit&ilillMttki&cttatMiiltoncjmdbiidfaBlAGMs 
■ ■iWiM |g< h9l9-r ispvtofprtblid!yfilid<bc M « iiii « i «te<snolviwglke |ri ii fcio» . Rii 
co mni o n fccia m p n Mi / to di»c»a lirigNw oN Mtea rv» fl »M» elicit iHhai f i ip I ny fte 
tontwenMdiipaa. irOnleoariitoledsvi>nr.lititowoiddiiefdviksed. TkeOsart 
njecto PWnlfflk* tond eivB of vtover. 

WttftefiiiciD^faaHBd,teCtoMaidiitaillHclitoiorpiMle«i*iNH 

temMiiMdMtoeMiipifiiQfQMtnMci^arioMnaledastoediaBiiWtatodkclow. 
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026 


SoHHfidMJQtti 

EwflUos 

riahirfPl 

Apr- 2001 

fCf20 

SMatodd 


pai-pw 

toMiDed 

Aafl 10^2001 

I^iOLU 

jwiliinfrt 


plOLltifULlO 

Oeemted 


pl2Lil-pl3U 

ITniftiinwl 


pl3L4pl9LU 

Oenled 


pl5Llfrf23 

Satoned 

ApdllS,2001 

p2pp36U2 

Stoned 


p301.13^U 

Ovcmded 


p46L2^U3 

StoeiBed 


pS7L14p<3L20 

Oetmled 


ptf3L21-pCSL16 

Swiained 


p6$LlTfi73U 

Oecoided 


p73L»fOSU< 

IhUtfMWlt 


ptSLlTfOr 

Owoeled 


psa^ioz 

Senenedd 

Apta%2001 

p2p6U3 

&MtnDBd 


p«L2^1SL9 

OVCOllDd 


plSU»f31t21 

SMlMMd 


p31L22f» 

Ovemlcd 

liip3U2001 

p2p34U0 

Stoetod 


p34Ul^lL9 

OvcbMImI 


p41L10f4l 


toe 13. 2001 

p2i»n 

Sttttstttod 

jpthtoQ 


pS3fC7!jS 

SwiliMd 


p67L7<p91 

Ovcmded 

Ji4r 0.2001(^0 

p2i^L9 

SssUiwd 


p90L10fS4L14 

Omnded 


pMLlS^ 

SMUiMd 


p^fCOLU 

OfWlHl 


p«0U4^120 

SUitBBlrf 


* UnlMt^aMWW ie iBt ka lBd.’^MaiMBf «Mrwifiiwr i t c»Tac.Oovt 

CMeSSLO?! pi ti ti B H) «»tiM Bu i8yiga<friwl^g wi wid i , 
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j^i^iooitatn 


JM)r2^2Ml 


A«« 7.2001 


02V 


pS2L21-fi67Lll OwEORded 
pS7U»fUU SMtabed 
p>11.4f05LU OvcmUcd 
p85L12f97L10 a»miuat 
P97L11-P108L7 Ovamded 
pl0«LSi>lllU4 SutMOHi 
pin L2Sf 114 L3 Omnkd 
pll4L4-9ll6 SoslMMd 

ptf6ll2 Omnki 

p6L13-pl4L13 SwiMed 
pl4U4pM122 Ovamkd 
pl<L23^LM ga i tM i l 
p22L19-p31L2S Omnied 
P32L1-S SMbned 

p321j 6«3419 O tmJed 
p34U»p3S SMtafaad 


pi»pllLM 

pllLt9>t3$U5 

pMU«p40U5 

p«0U6pClL23 

p42U4^U2 

p4t 123^^113 

pS7L14fdll22 

pdUS^LZ 

PCSI24 

pfiSlT-pfiSUZ 

p6SL23^l5 

p66Lfrf»LZ3 

pC9U4iP«3 

p94pll7 


Omnded 

O r enu ie d 

Oacoakd 

OmtakA 


Omaiei 

SiM lMntd 

Ofcoakd 


Sabbed(afepd«ilcspMd mOeml) 


p2-p7U3 SMrtHMd 

p7124fl3LS ONtnitd 

pt3U4.M SartriMd 

pULl^pldU OMBtaled 

pl6U-pULU Smuiaai 

pXlU3^U4 0 ««r«M 

P36I.13-U0 SitiiHwl 

pUUl-|a0122 OvHMbd 

b 30U}^L24 SuHiNd 

p32L29i^lU9 Ovcnded 
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p41L20f42L12 S wafe t d 
p42LI3^L10 OmoM 
p44Ul-pl5L12 SmtOmi 
HSLU^US Ovemkd 
P49L1S41S SwtifaMd 

p49LI9-;iS3 Oveonled 


Ai«wi 15,2001 fS-plSLl? 

pISL'.fti^L9 

p30UOf3i LI 

|31L2t33L24 

p33L2S^L12 

p36L13^Ln 

p39L12ii41L21 

p41 L22-P51 L16 

P5IL1S46LI8 

pWLl»p97Lll 

]i97l.l2i»I30 


SttitiiMdl 

Omnkd 

SHftMMd 

Ow mfc d 

= — « 

Oveoricd 

StMtiiWd 

Ovankd 

Ownabd 


SipfcMbir 15^2001 fAfOS 

f26il36U 


SMMiwd (ifc pmBtpt A indvfw^ 
Sudaianl CTeiu Go«t Code 5C1.072A 
jndenoO 


pll6L7-fd8U3 SUdnid 
pdtL2«^Ln Ovtnobd 
pC7L12«6iL9 SmUM 
paiiOfinLa ovmM 
p77LtUl (b(ftiw‘V)8iiriMB«d 
p77 12ir« . . . ^97 LS OoMided 
p87L»plOOLl« SMboaEd 
plOOLI7-pl02L19 OmndBl 
pl02L20^1<»19 SMtMMd 
pl09LIOfI00L15 Ovonoied 
plot Lldf 110 Ll« <?ortw»iid 
pllOL17-pUS Onaofcd 


ffiplWB>it25v200l p»pllL24 SlMtiM(i%pri*il(SO*iadmniA} 

plli.25ii9« ^-obiionil 


Oell«Wl.2001 p^lO 


SoMiaad (Tex. Qovt Code S31J07Q 



*> .*ff¥ "V t.’i 

,- -- -V Vs--*', e*- i 

■>«!»• —yVi 

»ha» gieatapdt y w e t * - 
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woeonaoM All btpioteed by IMtedMt nro to dl pMte M» !M(rtelteriqr> 
D(iMBte'4k 3001 at SKX) yja. 

ItedaAoflweiMitiadiNetodtoMBdlaoanrofttaiaiitotoailcoHRdttf 
ncoaO by fitoNDlii. 

SIGNia>ttii JDSc f ,3001. 

X^lUa- 

JUDGBn(ES3DD«G 

oe DMMPaHKVlArAX2l4^S3-1014 
Bob Maya VIAFAZ314-712-44Q2 
NeitniSMCtoW VIA FAX 214-752-4071 
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CAUSE MO. n-«44»J 


lEDaMD *mQ* GAIZA, 
iB«0 *W1V’ VACA,IIAMA 

aSWnXlAM ACOSTA, 


BAUJtfiraMnnaMtRTSCHooi. 
nsmcT,aMKiiAB»<w 
■MKAaOUM OSTHB DALLAS 


MKAMSlAm EAKAEL 


LBOS^ IAMB rAnon; BOM 

tWiLUAMS 



IMTBEMSnilCTCOinKr 


DALLAS COI]NTT.imAS 


JmAteCaAariMSbqrM* 


mit JimciAL Dttnicr 


On JMMqr2L2S0!Lcw«tote«d(d*eMMiBA«iHMtkittiicaH. tha 

Cmt^tma^€mnim^4MHimmker3tK20Ol(!CMtrmi$mikmkiCmmm 

r ii lDir~T}--^"‘ " — 

«llBiBig»*tMiiiwwlriiA<«TiMMy3S,MA'hfiiwfa0liwlitiw‘fcwiww«MM^>BMltA 
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ComtOm: ^<MerdMHo«M*tr30^200l.tlwCto«t«iMdttatc^ 

iMigBaid«dcRdvndKliaBartelaMKn^«fA^ nenooidcaiMKte 

crtMidpiwdiif ed TTiqrwflecta»eria«>fdd n )tn ttk )igaDddet)*>c«riK^ 


Idriw^MiJi wwwy jrtl pw i tf t wf yaatrflaMMn fi fftcBCotl. 


GBMtfnKK IbeOaBttaBiaBviolMiaMflf tecoolintnfoiMaMHliafAe 


CommTkrmn DefadHdXSDahpviolMtdteActbyittwdMpaledAaMlBpoit 
•Bike «f the Mc(ii«««UditeMiMcklii« veto «« (dm it least 72 ta« 

■aaliat. A» « leeJl af aie iIbiIi peeliiifc the Cut atdewd that >e Ortaher 1 


^Yft * rrtrifjrie tn Ihr • nrint ■ I. tftffl narmthn. at nWrTi iii min ia qpr i tin B ne a I J w 

Ihe ONBt parted aaaiwjr jetlpMBt le DafadaHk ae te Cbwt 3 in all etfMr lOpMli- 


rafiniiw tlw Cowt ilw teid te USD liAfe te PliialiA* rt^ittwyt * fttt p/ggggg^ 


2 
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Cinwi— tar Code Sedkm S$1.142(b)L Tlw Cowt find* lhat Haindlfc «e oaddid l» 
SIS7,3WiJ0M ir» ii i Ml i l f a inn>aw *tot»^;wiwaak«ofttt» wMi g* wi i | | > i fti i 1. i i>d 
S33414^ftr«Mtioni%Mioa iw i oa * j yiac«wd,loae d K r wilh c oM ditioMl ij piM Mi i 
sNoiaQW* ftcL 

If^ ftfW f idr ^ f gyiliOrtgMi ff t Mrrf l rt af D ectajiiw r 18,2001, fteCoMtftMd 
Ac€3ditcaca<ifaawainiiiicl^fTirtriicwafMiUMatlBnixcadilcaccofipwyapfclcMywy» 
and no adrtcaee «f H adefMto lOMdy at kir, as mare fidly set fcfth ia that iiidenilaA ii 


TleCbaa «il eddm tTl a n m l M liy nd«ntSdhB«JDialiktpoiky i t fH i w d* eP i i l titf 
toinniiea dcdeaw ftr Dk Leia Panmi and dMt USD icfiiaed and fidkd to do ao 
neeaariMlagfearhniora^aiaaacMnad inthiamaaK. TheOomlvanMaHaMqr 
jndpamt to GkoaofUndff on hnr cWm fbr deftnac; fimittd to ea^ d» detaaoaf dm 
aBnlleaininmBm<taicnieltatmianaa^dapBc a »i a eof<heDBP*)a«enMeradrfhtaaa<>o 
tnHdBaaaaanMsL fte a i PW a tHT a nl aiai fcriHdwiiHi t y ieiBoiitaaneinonB t nyjndlpnent 
mtaornilboaHtHndaBaMkBrmAiacaan IbeODaitlindalkatDr.PanBakaaliltdto 

r*.**^*-^ il fliii iifOiuHLiJiJfiL 

pan a ta d i an ofhtac wwn H rl ai m dnoaiKia trial of Baa catcy and SP3.25 fcai inaam Mt 
co^tnacamGamadf toaMlnrwSloQndaunal appaSatoattonH^* ken Aoooidaa^^* 
irBBatraYOKDiitEDlADR]I)GB>.ANDl>BCStEBDtel*B^ 

1. 2001. note an a a di at rieting ia VODBD and D efa id a nt OSD k oid cmd to adako the 
ItH ia rt m iat of kntkailMtke pint a n b w i lt a dwmbi a ad np Mi neot B Bern natded and pna 
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O' B nJKfHER (XOffiRED fltc cM did! MW a mil ofpcnnn^ 

NwcliM teM to d toM Ttatteca of Ihe Ddiaa iBd^aidMt Siteel 


1. MUbiliaKaqrclaMdaeMMMMwiaekitelMairiqKOoan: poigr. 



Z BiKp i liBK fcdawiiTaftheDecqrixritOrieroa Ka Med fe awiihe 
pfl i taa ia<ifBaCiaaadll4aatta§io a Jt iad papJacejtyili a y p vaBdwf 31^ 36001 aadwadi d h 
poili—awi ^ pec H ica g y to c w b c JkA wrt a irH tAliewlovbeiMaJBawiliMeloBepBMic 
wMkMs:(l)aBafiMi4)racpaaUewbaiHk(2)byBnkH|goa|MBaamiUblafeiHpccliiMi 
w* waiear al idBW Boiri iHifl ii li hi w fe ltkaii^ aider to 2000 Ctwaa la 
dtacwaedtaBd(3)^fHridBgoapicaanfiiUeftnH(peciiaaaadicwiavall>atediatDBini 
allSoca Anag aaphTtaNiBaaiknai wHk eepicala benada at tefeqaat of aMdbcr «f 
BeprtfcataoawaBwiheaciaalcoaHaPt&aditDSDofiacbrniijiiag Dctadala 
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Ihit pnviiiHL TImi wliiili iwwlii^ AiB tAr phni w wwin M po— 
maMvalMSD'acfficatMloodviniaMifaiefy. Ilw Antioool’ttnfaciiMal'te 
i^acCna ■ tcB yen fioM te dMe or *e Dcccato IS Order oucpt 0Ht tw wMie 
pniftiiiifriV rnrirtiiwiTwlyMinTnilryiiflrrifiiiilrriliitrirlinfiilwwItTteTrtm 
CiwiiappBWcdbylliBD ipMln Btof JimiwdteracoiMtofcaBytfciitjii ri ii Bijt io B 


of 10 jMo; k aditiig (bfl tapes Id coafixai to te OMat’s ado; Ihe Diririct iMgr w IhB 

jfc. — . o- —«■ -.a -o^- ■>! A ^ ■ _ .«■ - 

MiWBiOT pnNBSMHMl wBOWOTPCnS WhHBB WaBBBHGOUipCvMMQrPWOBv 

iifl i iH l ii o iitniiliail fniiarrfaifnofii f tiat. — iTif ai nrh ili a Wrip aihtoOTrtoiw 
otta ftto kMe aiaea to aiiinlw as ceofideatial aB portkaN of Oa Ippos aol oidcioi 
pnaaeeCnoettiBonyBMtptoMseiaNaaWteaccoiiviikedaaDaMMteBOkya 
&oaiOMdateortboDeecBBbcri8,miQRfc(’atDe(aital»SD’acapeMe. Tnninilir 
Tf^r|rnlB‘ifrTmiTirliarraniiiTi>rthrriBltiitti|aa wifhpifiraimajnntlnirlia^rdaaai 
teteactoalooattolMMatoDBDofaMlDDgftBeopjr. TtaedonliaaarBiBaseteof 
thoiaiaacliMiatoBpeanCDBtedateofthBDeecabcrlt(MH;cacqptB>riMoUipriiaB 
ofraaHdmliaKtp waawlBuHa li>ia lipliBnin uuljauiluniJa^ickiapmulml, 

4 v rmtaliiliai aiftarnn mymiliiliiriiiiplwi man aftfHlw|a«ir I mIwI 

* DBDItoa k i Kra l id toa^awrt toot iMapoatinB law ajwadyocaaio*. 

* WsoaohaacilniilBdOtOBifcaa«aocaaiod. 
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te to CDMOtf «t a iMOpcdty Ktedided Bead necliNK 

pahttMiitfwia Aawiii^ aH TTYIT (iff A lt l f * ' * — *— T^ 1^ ifwB bp 

Hdo wiibMb to piUw Md plMcd btfav tb0 Bovd flid priilw Ant ifiicvMMM Aviof 

CaHMiM%eMdtMapfapcd|)raa(ioed«pmsenHAoflfaeBo<id. 

11 ia fiiAcr ORDERED ihift PlindA iHnre hhI mom finm DcfiidHt DiIm 

m^towBBK s m wH n umci iBBrrtnoBMDicaPDtpQfa iDcaanoootisoiiniiit^iioflilBliK 

■Mfer k «K told mniM of $190^02, tosetoa wito a aadiliimd ««MMI0 if USD 
toMto a to PldoHfBi to te Coat of Aiipealt ad USD it oltiBacfy 


S5(MNI0 if rtneir it aao|jM fiea fto Itet 


ir» Bt a i tO a atai tta9a<toatoPltiaii&*claa^>atDISDitoaattMraBoeettifM. 

kit iakaflRDBRBDtoatnt: Loll ftaotthnBaadracaKtfiaolMWhatlMht 
fed^padatSdtoolDianethaieaaBMeaidaaasayaton^'ftatndcgvaaaiBka 
loM«na(ofS2MS&2S.toBB(lwratt aaddttoMl $15.000in)iSD nniniiitliiiodfrii 
a»Ite.>aw«to>tOaa<)f<^pwltM<DBOittiMpa>dlyaitwrrfa«4to|ii<fcMaik 
aoMiiatoifl^DOOiftaiark imi i kfl a o iaTcmSHptatt Ca ii t wi k it Bw ttoDi. 


AB ttnUt toart eotlt tttoeittod haadk aot wMM ■ ae atMMit awriti 
thowae h aky ttmf tia 'ik DeftidialMla i M lr|>fmfca S»atdK3ttfc^te 


1ke i ^Ba rti a bn B d | iui a J by Flt i Bli(ft aorkaaDa«Mbal9,2001.itlaafcy 
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AMiiiillM<w|W.Ht)>|i«liiilwrMiiDeNlEP. Ttfa j i itlgw w t IW| y jhpaiw 

Tfc>«lB<tflf*»c«tiiJh«clD*lBtfi«coBraflbiicri<r>o J Bw nl cfiwd 


•hmOHDWBX 




joommsmam 


CB pmiifin.mFAxm4»-iw4 
BdB]*9iVUBAXai4>7UM4QZ 
lh|inMM*i4VURAX214>7»4C71 
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ArndMcatA 

1Vi il iiiiflfpw^hy <«ta^t>llairtat< t i ii t 0 rip t |W B M wti wwtnJu d wri 



' iwiir driBi Wpwjwf 30; 3001: 

Tl— htPifc 

fmOim 

(ImiiflffifivawtOrgiiM 

ilfdiiaaon 

plO 116^12 LIO 

OvenaM 


^IjAplSLlS 

OvttnM 

April ia»aooi 

pmi.I3«46IA 

OvcmM 


p57L14f<3U0 

Ovcmdcd 


p6SLIT«73U 

Ovcnded 


p8SUT«C7 

Owsnded 

ApdlM^aOM 

pC 124^13 L» 

OvonM 


p31L22v39 

Ovcmried 


p34Lll-p4lL9 

Ovcnriad 

^13^ ami 

pC7L7^ 

Owpiiltrf 


pMU»p54L14 

pSS^U3 

OfcnM 


peL21>pC7Lll 

^ -M 

wWlwHO 


pailAftSLll 

Oranled 


f97Ul-pimL7 

Omnled 


plllL23fl]4U 

^ ■ 

viwsm 

juira»aeufM]i 

p»f6L12 

Ovondiri 


pUL14i^ltL22 

Ovamded 


pa2L19-p31 L2S 

Ovcnded 


p32LAp34L9 

Ovcnded 

j^fHaon 

pllU»p35U5 

Ovcnded 


p«LlCf«L23 

p48123^LU 

paVOftSU 

Ovcnded 


tairpuin 

pmiAfiam 

Ovcnded 

Awpwl7,aB0i 

p7mtUL5 

Ovcnded 


pl3U»pWL3 

Oh ended 
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faiU3^U4 OmoM 

fa6L21-f301J2 OvonM 

f32L25««lU9 Ovcmdad 

f42L13^L10 OvvnM 

p49U»««U5 0««nied 

P«L1»«S3 Owmfed 

iUwBMl^aOOl pUU»fa0i» OvcmM 

|91L»«33ia« OvmM 

p3CUS«a»Ul Oi n— hd 

P«1U^1U6 OvanoM 

fMLl»fi97Ul Ovemded 

actlfdiirl>.a>>01 p9tL24vC7Ul Omnded 

p6IUOf)77Lll Ovcmded 

^Uir». . • *>997 UOvanitd 
flMLlTflOBLU Owwdtit 

plflSUftflMLtS Ovonkd 

fllOU7«115 OvoBided 


nBTr.rUMnBTrwiTiMTrrMiMrimTfti-iTTftr'^"-”-*^*- 
3ftlMrte3B-»HMkIlMdkria39,iwiM«l3aftnaaaiOTMM3;IMIta 
GC Hb U >«dWtai 2; BlailnrtM Fla 1. BmWm 2A; 

L »! !! w a ^ ^ n^^ l,BwMM5A;aaaiealta U Wai ii a S»; M ii arfac 

llal.BaMal;»aialianPlal,ltwai«i^Ha»4l»laXadWaBI. 
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Questions of 

Senator Edward M. Kennedy 
to Catharina Haynes 
Nominee to the U.S. Court 
of Appeals for the Fifth Circuit 

Documents accompanying Response to 
Question 2 

In addition to orders with explanations, a few additional orders in Garza v. DISD 
were supplied for context. 

PDF 2 of 2 
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CAUSE NO. 03-676-J 

I^flCfET INTERNATIONAL, LTD. ) IN THE DISTRICT COURT OF 

Plaintiff ) 

V. ) DALLAS COUNTY, TEXAS 

JASON SWEET e<al. ) 

Defendants. ) 191st JUDICIAL DISTRICT 

ORDER ON MOTION FOR S ANCHONS 

Before foe Court on this day is PlaintiS’s Motion for Sanctions filed June 3, 

supplemoited June 27 and s^ipleinented again on July 8, 2003, as well as foe respcmses 

thereto, all of wfoich were beard (» July 10, 2003. Plaintifr alleges that Defendants Swe^ 

Persad and XL* (“Defendants”) should be sanctionod for alleged r(^>eated discovery 

violations. Defendants contend they have fiilly complied with foeir discovoy obligations. 

The Court provides its findings and conchisioas below. 

Background, h foe Summer of 2002, Frontier Partners, through its partner 

Jason Swe^ began foe process ofnegotiating apotential purchase ofPlaintifflnkiet forou^ 

an intermediary, Geneva. At that time. Defendant Persad was a significant employee of 

Inkjet As a condition to reviewing hrlget’s books and recrsds, Geneva required Sweet and 

Frontier to sign a Confidentiality Agreement (PlaintifTs Eixh. 4^. Thenegotiations between 

Fnmtier and Inlget eventually coUqised, and the putrfoase was never consummated. 

Instead, hilget contoids, Sweet and Persad formed XL to cmiqiete directly 


' At the Jitly 10 bearing, Inin’s counsel agreed that Inlget was not pursuing 

foe motion as against Melissa Forrest at ^ hearing. Accoidin^y, matters relating only 
to her conduct will not be considered in fois order exeqn as they bear upon XL’s 
discovery coadaiA in light of Forrest’s poddan at XL 

’ Unless ofoowise indicated, all refooices to exhfoits are to foe exhibits 
admitted at foe July 10 bearii^ 
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with Inlget using Persad’s extensive Imowledge of Inkjet’s customeis, pricing, business 
structure and operations. Inkjet filed this lawsuit on Jaiuiary 23, 2003 and irnmediately 
sought temporary relief to stop alleged violations of the Confidentiality Agreemort A 
Temporaty Restraining Order was entaed. Later, alter an evidortiaryhearing, a Temporary 
Injunction and Amended Temporary Injunction were entered. 

Contempt Motions. Inlget has brought three separate motirms fi>r contnnpt 
regardingallegedviolationsoftiieTROandTanporarylnjunction. The first motion resulted 
in a finding of contempt and punishment assessed. A bearing on the second motion had to 
be suspaided when it was determined that the hard drive that was the subject of the hearing 
had not been propaiy copied (or pToCfeied for copying). The diitd motion was filed in the 
Court of Appeals and has been referred to this court fw an evidentiary heating to commence 
on July 21. 

Throughout the motions for sanctions at issue, bilget refers to the conten^t 
motions and order of contempt. The Court finds that the matters made the basis of the 
motions for contempt should be addressed directly in the respective contempt bearings and 
orders. The June 3 imtion essentially seeks additional sanctions for the contumacious 
conduct addressed in the first contempt motion and mder r^arding same. The Court finds 
that puiri^rment fiir the conduct addressed in the first contempt motion should have been 
assessed in the order of contaupt issued after die first contempt bearing The Court declines 
to award additional sanctions for any violations of the TRO addressed in the first conteanpt 
hearing The matters alleged in the second and tiiird contempt motions will be addressed in 
the hearing and orders on ftiose motions. 
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However, the Court recognizes that “[ijn detominiag discovery sanctions, a 
trial court may consider the entire record and all the offending parties’ conduct during the 
litigation.” Electronic Data Systems Corp. v. Tyson, 862 S.W.2d 728, 733-34 (Tex. App. - 
Dallas 1993, orig. {xroceeding). The contempt finding and the othra* conduct alleged are 
relevant to determining Defendants’ state of mind and wrongful intent, if any, in connection 
with any discovery violations. That evidence is also relevant to the question of \4hat, if any, 
punishment is appropriate fi)r any discovery violations found, Because the second motion 
for contempt deals only with Forrest’s conduct, it will not be considered at all in (his order, 
footnote l,st^ra. 

The Court’s considaation of the evidence presented regarding the contempt 
matters leads to the conclusion that Defendants have engaged in a pattern of aggressively and 
creatively interpreting court ordos to serve their purposes and allow them to ‘Vork around” 
adverse rulings. 

Deposition Instructions. In the June 27 sanctions motion, Inlqet refers to 
questions asked in depositions as to which the witness was instnicted not to answer. Rule 
199.5(1) states: "An attorney may instruct a witness not to answer a question during an oral 
dqrosition only if necessary to preserve a privilege, comply wifo a court order or these rules, 
protect a witness ffom an abusive question or one fiom whirji any answer would be 
misleading, or secure a ruling {Husaant to paragraph (g).” TRCP 199.5(1). The matters 
regarding Melissa Forrest’s own thoughts, onderstantfings and beliefo will not be addte^ed 
here. See footnote 1, supra, and pages 8-12 of foe June 27 Srq^Iement to Motion feu 
Sanctions. However, to foe extent that she was asked about evaits at and conduct of XL, XL 
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can be held responsible for the answers or lacic of answers due to her position at XL and the 
fact that the objecting atttmcy also represented XL Specifically, the Court will consider the 
following questions and the instructions regarding them as part of this order Forrest Dcpo., 
PlamtifTs Exh. 10, pg. 86, 1. 21 and p. 86, L 25-p. 87, L2. The Court finds flat the two 
questicms, with the modification at page 87, lines 4-5, woe proper questions and a blanket 
instniction not to answer was not propa. 

Inkjet also challenges the instructions not to atawer at the second Persad 
Dcpositirai. Plaintiffs Exh. 1 1, pgs. 259-263.* Mr. Posad was asked whether he thought 
certain conduct was a violation of the injunction. His attorney instructed him not to answer 
the questioa When asked the basis for the instruction, she said: Tm going to instruct him 
not to answer that. I’m not going to have him made a record of this when we don’t know 
what the underlying facts are.” Persad Depo^ Plaintiffs Exh. 1 1, pg. 260. Neither this 
explaiation nor the ronaining colloquy of counsel jxovides a basis for an instruction not to 
answer. The Court finds that this instruction was improper. No otho^ specific instances of 
deposition instructions were given in the motion for sanctiems. 

Withholding Documents. PlaintifFcontendsthatDefendantshaveddibenitely 
and tactically withheld doounrats, thoi produced them at inconvement times sudi as right 
before orright after a deposition {see, e.g., discussion at June 27 motion, p. 25). It contoids 
that Defendants have sometimes taken months to produce relevant evidence. No ptevioos 
motkm to ctmipel has been filed by Plaintiff and granted; however, the parties have 
exchanged e-mails and corre^ndence over the last few months r^atding dooiment 

* Iniget’s accusations about deposition untruths will be addressed below. 
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production issues. 

The Court agrees that all parties should {»oduce documents timely, rather than 
tactically. In the June 27 motion. Plaintiff gives ^recifics as follows; 

1. P. 12: E-mafls of communications with Inlget customers were not 
gadiered by Forrest because she didn’t dunk they wot relevant. 
Defendants’ counsel has stated th^ have been produced excqtt for 
whatever was either lost or destroyed in the January computer 
updating that is the subject of the second motion for cohtempt and 
will not be addressed here. See footnote 1, supra. 

2. Defendants foiled to fsoduce shipping documents for “non-Exhibit 
A”* customers until very recently. They state that same were not 
requested until the Second Request for Production (Plaintiff’s Exh. 
30)servedfflMaytowiuchanswerswerBffiadeonJune5. TheCourt 
finds that the First Request for Production did not ask for these 
documents (Defendant’s Exh. 23). Defendants contend they have 
now produced all responsive documents, albeit not on June 5. 

3. Financial statements were not produced, even though they existed. 
Plaintiff’s Exh. 36. 

4. Other examples were given where Plaintiff accuses Defendants of 
lying about documents. Those situations are discussed below. 

Patties are required to attempt to work out discovery issues before [nesealing 
them to the CcHirt TRCP 1511.2. The Court finds foat Defaidajds have foiled to produce 
documents timely, instead doing so in a tactical way. However, the Court also finds that 
Defendants have produced the requested documents (to the extent th^ haven’t been 
destroyed) after eff(Hts by the parties to wortc out foeir differences. 

Deatrcying Documents. Although no direct evidence was presented about 
this. Plaintiff’s counsel r^nesented to the Court that his clioit hired an investigator to search 


* "Exhibit A” refers to the attachment to the Tecqxnary Injunction listing 

the customers wfaidi Defendants were forbidden from contacting. 
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XL’s tiash for docuznents. This process has yielded (tocuments that, when confronted with 
them. Defendants admit not producing. The most prominent example of this is Deposition 
Exhibit 29 to PlaintilTs Exhibit 1 1 (Persad Deposition). This document was not previously 
produced. It supports an argument that Defendants are attempting an “end run” around the 
Temporary Injunction by doing business with a nominally different company wfaidi is really 
an affiliate or d'b/a of an Exhibit A company. 

Additionally, Defendant Posad admitted to destroying documents such as e- 
mails from a friend who is employed by an Exhibit A company which Persad claims were 
just “jokes.” Of course, having destroyed these e>mails, it then becomes mprssible for 
anyone else to determine whether they woe “just jokes” or something more. This 
desfruction of a communication with an Exhibit A company becomes more significant in 
light of the fact that the “friend" who is sending the “jokes" is Doyle Moedith. Persad 
Deposition, Plantiff s Bxh. 1 1, p. 247, 1.22. Doyle Meredith is ttie pason to wbrai Persad 
allegedly paid kickbacks; diose alleged Idcldradcs, in turn, are part of the basis for 
Defendants’ counterclaim for fraud. Persad Dqrosition, PlainfifTs Exh. 11, p. 238-39; 
Defeodatds’ Secmid Amended Original Answer, Cmmtcrclaim and ThiidPaityPetition (filed 
6/2(V03), p. 6. Desfruction of e-mails fimn such a person cannot be considemi "innocent” 
under toe tocts and circumstances of tois case. 

Plaintiff Exhibit 41 arrd 46’ present a situafion where Plaintiff accuses 
Defendants of de^roying documents, ^le Defendants contend toe document was lost 
through an innocent mistake. Hie Court is reluctant to conclude that a membo’ of toe Bar 

’ The Court grants Plaintiff’s Motion to Supplosentwito Exhibit 46. 
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has intentionally destroyed dociunents without some evidence of such intentiona] conduct 
This situation, however, where relevant documents are not produced and are “losf in the 
hands of counsel, is unaccq)table. 

Testimony about Documents. Plaintiiraccuses Defendants oflying,focu^ 
on Persad’s testimony regmding contacts with customers and his repie^itatiai that 
document production was “complete.” The Court finds that Persad has been dislibnest in his 
statements about customer contacts. However, the Court finds that Persad was only one 
person involved in the document production. Without evidence that Persad knew the 
document production was incomplete or that he was die one re^nsible for insuring its 
completeness, the Court will not personally sanction Persad for the problems with the 
document production. 

Jason Sweet. WhilcMr.Sweetisclcvlyresponsiblefiroveiseeingactivities 
at XL, including activities relating to the prodiKtioii/witbbolding of documents, there is 
virtually no evidence of his involvenxat in an individual cipacity in the matters sought to 
be sanctioned. The only qmfic example regarding Mr. Sweet is the testimony about 
wbetiter or not an employment agieanent was prepared for Mr. Persad during the 
Mgct/Frontier negotiations. Sweet Depo., Plaintiffs Exh. 8, pgs. 96-97. Mr. Sweet 
indicated that ttiey “nevo- got that far” (regarding a covenant r»t to coitQtete) in the diaftmg 
of tec agreement, but, many months later. Defendants produced a drafl enqrloyment 
agr^ment that did get “that fiir.” Plaintiffs Exh. 12. 

No evidence was presented regarding the d^iee of Sweet’s involvement in 
prE^taration of or discussioDS raiding Plaintiff’s &chibit 12. The Court <k>cs not conteme 
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the tactical pnxluction of dik document or asymiscfaamterization ofit by Sweet; howeva, 
the evideuceof Sweet’s individual conduct is not sufficient to impose sanctions upon Sweet 
personally. 

Raj Persad and XL The evidence demonstrates that Peisad has pownally 
been involved in deceitful conduct, failure to answer deposition questions and destruction 
of documents. XL has been involved in deceitful conduct, destruction of documents, failing 
to answer deposition questions and production ofdocummts in an untimely, tactical manner. 
The Court concludes that Sweet ^uld iwt be personally sanctioned fw the discovery 
conduct alleged in die three motions for sanctions, but that XL and Persad should be 
sanctioned. 

Sanctions. Plaintiffseeks “death penalty” sanctions. The Court consideis that 
any sanction under Texas Rule of Civil Procedure 215.2(b) is a 'Tessa-included” sanction 
imda such a request The Court concludes that it can and, in fact, must consida wh^ba 
lessa sanctions ate ^ropriate or whetha “death penalty” sanctions are necessary. At die 
July 10 hearing, the Court also heard argument and discussion about whetha a spoliation 
ptesumptionandinstructioawouidbeqiprDpriate. Whilearguingthattheevidencedoesnot 
support a spoliation presumptioo/instruction, Defendants’ counsel conceded tiiat such a 
presumption/instiuction was a sanction the Court could consider unda the motioDS 
presented. See also TRCP 21S.2(bX3) & (4). The Court will consida all iqqirDptiate 
sanctions. 

It is well-settled that “death penalty” sanctions are a last resort used to punish 
^regions conduct See, e.g., TransAmeriam Natural Gas Corp. v. Powell, 81 1 S.W.2d913 
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(Tex. \99\),Bradenv.Domey, 811 S.W.2d922(Tex. 1991). The trial court is rwiuired to 
make sure the puni^ent fits the crime, no mme and no less. Powell, 8 1 1 S. W.2d at 9 1 7.‘ 
‘The legitimate purposes ofdiscovety sanctions are threefold: (1) to secure con^liance with 
discovery rules; (2) to deter other litigants fiom similar misconduct; and (3) to punirii 
violators.” Chrysler Corp. v. Blackmon, 841 S.W.2d 844, 849 (Tex. 1992). 

The Court finds that Defendants XL and Persad have Engaged in 
gamesmanship and discovery abuse designed to increase the cost of litigation and make 
presentatioDofthe merits more difficult. TheCourtagreeswithPlaintiifthatthe destruction 
of evidence and continued pattern of aggressively and creatively construing court ordos 
suggest something more egregious than mere negligent mistakes. 

The Court dkagrees with Defendants’ “no harm, no foul” analysis in their 
July 15 Response. Deceitful conduct and destruction of documents go to the very core of the 
litigation process. Defendants’ argument misses the very problem inheimit in document 
destruction: Plaintiff has to take Defendants’ word for what is lost. 

On the other hand, Defendants correctly point out that fois case does not 
involve a complete foihue to participate in discovery. Nor does it present a situation where 
the Plaintiffis simply tmable to prove its case due to Defendants’ conduct Defendants have 
produced a number of documents and given many pages of actual answers to deposition 

* Powef/ also leqm'res that the Court inquire whether the party, counsel or 

both is at fouH 81 1 S.W.2d at 91 7. Plaintiif has not sou^ sanefions t^ainst coonsd in 
thtsmotion. The Court finds that the conduct being smtotioned was known to and 
committed in participation with the patties being sanefiooed. Accordingly, this is not a 
situation where sanefions are bring visited upon an imtocent client due to unknown 
wrongful acts of his attmney. 
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questions. PlaiDtiiT has not previously sou^t discovery orders &om the Court. 

Considering all relevant evidence and the relevant case law, the Court finds 
that Defendants’ conduct was wrongful, but it docs not rise to the level that allows “death 
poialty” sanctions without first utilizing lesser sanctions. The Court will now examine those 
sanctions. 

PlaintifiThas been put to unnecessary expense in bringing and prosecuting this 
motion and the underlying discovery. The Court will grant Plaintiff those expenses, 
including attorneys’ fees, TRCP 215.1(d); TRCP215.2(bX2), Ifthcpartiescannotagreeon 
the amount of same, they should set a hearing to detennine the amount 

With respect to the dqwsition testimony as to which there was an instruclicHi 
not to answa, the Court finds that the witnesses should becompelled to answerthequestions 
(fescribed above together with reasonable follow up not to exceed one hour pa witness. This 
hour pa witness is in addition to the time allowed unda the Texas Rules of D’vil Procedure 
for each witness deposition and the total tioK for depositions. 

With re^Kct to the document production and destruction issues, TRCP 
215.2(b)(3) & (4) state: “[Upon proof of sanctionable conduct,] the court in wfaidi the action 
is pending may . . . make such ordas in regard to the fiulure as are just, and among others 
the following; (3) an oida that the matters regarding which theorda was made orany otba 
designated &cts shall be taken to be established for the purposes of the action in accordance 
with theclaim ofdic patty obtaining the order, (4) an orderiefusing to allow die disobedient 
party to support or appose designated claims or defimses, or prohibitmg him fimn 
introducing designated mattos in evidence . , . Where evidoice has been destroyed, “[a] 

10 
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trial judge should have disciedoD to fashion an appropriate remedy to restore the parties to 
a rou^ aH)tDxiraation of their positions if all evidence were available.” Wai-Mart Stores, 
Inc. V. Johnson, 2003 Tec. LEXIS 62 at p. 4 (Tex. May 22, 2003). 

Defendants are ordered to produce all reqxmsive documents to PlaintiS’s 
First and Second Requests for Production, save only those documents protected by the 
attorney-client privilege. All documents withheld for privilege must be described on a 
privilege log except for documents created on or afta- January 23, 2003 and which are (1) 
communications between counsel^ for Defendants and Defendants; (2) communications 
among counsel for Defendants; or (3) notes oL trial/^retrial prqraration materials prepared 
by or research mams of counsel. Any documaits responsive to any of PlaintifTs discovay 
requests which have been destroyed for any reason must be ^ecifically listed on a log by 
date, saidet/redpient(s) of the document and subject matter. If same cannot be done with 
precision, the destroying person must state in writing under oath the best descrij^on be^she 
can give of the destroyed documents. If e-mails have been discarded but can be retrieved by 
means of expert analysis of the hard drive or similar technique, same must be done. 
Compliance with this portion of the order must be completed withm two wedcs of the date 
of this order, and Defendant XL shall bear foe expense of the production and any hard drive 
restoration. Accept as required by this section of foe order, Plaintiif s request for a forensic 
analysis is denied without prejudice. 

Case law has suggested that a spoliation presumptrODfoistiuction is 

’’ “Counsel” includes employees oftfae attorney’s law firm acting at his/her 
request OT direction. 
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appropriate only where there is a duty to preserve evidence which is breached to the 
detriment of the non-destroying party. Trevmo v. Ortega, 969 S.W.2d 950, 957-58 (Tex. 
1998)(Baker, concurring). Unlike the situation in Wed-Mart v. yofeiion which held that 
there is no duty to preserve evidence where litigation was not rcasmably anticipated, the 
Court finds that after this lawsuit was filed, the parties had a duty to preserve evidence. Cf. 
Wal-Mart Stores, Inc. v. Johnson, 2003 Tex. LEXIS 62 at p. 4 (Tex. May 22, 2003). The 
document destruction in Qiis case has taken place while “b^ the company” litigation was 
ongoing. 

XL and Peisad failed to Cake reasonable steps to ensure that any documents 
deleted fiom the system under the Temporary hijunctioa were preserved by giving ctpes to 
their counsel as contemplated by the Temporary Injunction order. Peisad has engaged in e- 
tnail conversations with amaterial witness without preserving same. Defendants admit that 
some documents (see Deposition Exh. 29 to Plaintiff s Exh. 1 1) have been thrown away 
which directly bear upon in^propriate customer contacts. Accordingly, Defendants have 
breached the duty to preserve evidence. 

Finally, the damage to Plamriffis great because Defendant contend that dK 
documents “dcsi’t matter,” and Plaintiff has ix> independent basis on sriiich to crmtiadict the 
“no harm, no foul” defense. See Trevino v. Ortega, 969 S.W.2d 950, 957-58 (Tex. 
1998)(Baker, concurring); see also Wal-Mart Stores. Inc. v. Johnson, 2003 Tex. LEXIS 62 
at p. 4 (Tex. May 22, 2003Xspoliation instruction used for deliberate d^troction of relevant 
evidence). 

The Court is required to fashion a sanction that best remedies the harm. In 
12 
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addition to tbe sanctions descdbed above, a spoliation insbncdon best ronedies the hann 
caused by the contmuing destruction of evidence and deceit&l conduct without destroying 
Defendants’ ability to defend the case on the medts. Because Defendants’ conduct has not 
completely eliminated PlaintifTs ability to present its case and defend against the 
counterclaims, die Court concludes that an adverse presumption instruction is ^ipiO|Kiate. 
Trevino, 969 S.W.2d at 960 (Baker, concurring). Accordingly, at the civil trial’ on flic 
merits, the Court will give the Jury an instruction in substantially the following form: “With 
reflect to any destruction of documents by XL or Persad, you arc instructed that the 
dehlierate destruction of evidence gives rise to the presuoqption that the matter destroyed is 
not fevorable to the defendant destroying same.” SeeHX Butt Grocery Co. v. Bruner, 530 
S.W2d 340, 344 (Tex. Civ. - Waoo 1975, writ dism’d by agr.). 

All other requested sanctions are doiied wifeout tnejudice to their reutgencc 
if feither discovery abuse occurs. The motion for continuance will be addressed at a lata- 
date. The clerk of the court is directed to send a copy of this order to all counsel of record. 

SIGNED this _^£y of July, 2003. 


JUDGE PRESIDING 

cc: Patrick Strauss, via ikx 214.922.4142 

John Eichman, via fex 214.855.4300 
Andrew Chatham, via fex 214.468.0994 


y 

' Due to the different standards ofpiDofand due process concerns in a 
criminal case, the Court declines to indulge a ^liatxmprcsunqdion at the criminal 
coataiipthearingschedu]edfinJuIy2I oranysimilarcrimmalheaitag. Theevidence 
regarding document destruction can be presented as part of the evideaice in that case. 
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BDtiakeartieaaiSBBrtMlliantt'BooiitnBtbecBaBeaflKrnoeoratiioMdorignbBtbBeaBta 

ahB«riedlBrai rtbfT i 1nii»it> *Beng«flBTm()b .-;hta?m( fr Tli«rniMrt finih AgriWewMiAiciwi 
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VM ypf ttbsttuSti fividcnp^ wiAoot pctfndksc to oddkoM^^ tty icmmubk 

tsdcpOOdODlt C8BSCS of OStiflB to ifaiS C8tf lllOv BUtf bsbCBOd 41^00 wdwfiA dSBCOBMHtMlBL 

As • iwA of flH feregnbc, Sk CsBrt his detstmtaed to ■flhm 6a Mqr <ik 
19S9dBciaai»«rfAeO wiiiiif'TOa i affidaa<ioa »fSnnii^ l?haMiffsaii ^ pa «« ei i iwiioii> 
pqr. Afciariii|tSodrtWBdiiaidMd»siyindqpaMhiitcaa8«arfMljanwiiMiiiiftitaaaB 
and; ifso^t 0 wftafecaBKsdiOii]dlM|sooecdisteifcfAi«BSt 24,3001 at lO^ajft. Aay 
fMty daaidag to ffla A bncf in Aa indepCRiSeat caaat ofacika iaana Andd fila smIi taiaf 
SMh dMt it feadwa Aa dtipef^ dialnet deft of Ac 191* Didiict Cwct wt lalcr lhad AapNi 
10^2001. KtfiEaa to aocfcWtft^ if «qr. shall lie filed aedifliatftegriaMhaadidiVBlSr 
dtes cl e ft aok(arftHA«Vittl4»2001. 

HisdeftrfAacatiafttectedteaaadaeBiiyoftliiaeBdtrteallco—lef 


>«»*• 



ee OMnaaiafBcoesd 
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PAmCUIBISKSON 

FmKmlBp 


oamsf4jatT4«aaLs 


2t0 


CAUSBHD. 96-7329 

) mTHEIXSniCTOOUKrCIF 

) 

) 

) DAIlASOOIllfrY.TEXAS 

) 

) 

) 

) I9I«JUMaM.]»TBICT 
QMMIOM 


Bcfim 6 m CnM in ifesi Aqt m 6w pMiist* wiouf p o Mtfi il 
iripJMgHiiMiirsMofiMifcf jMdfcweM. The Coart lm«ig»ed int^efagm 

■til tyih«Q)ttBh»«twytrw6M«»bMidiMai flay jUBwaoi^iiMilBMihtr only 
<M6wraeoiriaria««ilMg«dlhejMy*t«et6kt AftwaattmknebmaqBBdfejrae 
trt w Ml6e hr iT <r»t i rtiiri6 i w M iwi liylhtCeMtMda*khMea < i tw ii a i th i T ii. 

CTpffftTfT ij^f^ffffiffrf TteOowtimib— 

MPom tfit 0Vcd^p|Hm ct fooovBiy ii ttii cst0 vidnr 

wriUrt ^ TpmJSaatJMSakx k O^. 730 S.W^ 796^ til (Tcbl Ap ^ - 
DaRn 1967, Mwi^Skar Ammon; Ac k AeMad; 696 S.W^ 414, ^ (Test. Afp.~ 
BgBaliM[lMniB.]199<)L TMmiyUmmfalba.CoL.256S.WM-n, 

79(T(xlfiS3X WfcaiNapaiyaaefcirBdw iiu aA f r woafaMt»6Mooaa«fiNooNa i ; fcf 
MaiVMi<MC.«iMpai»MnMai<actMlacfcreaaa6fafcei»MMabafc»aaNliyafjudpiiaa. U. 
Hwaliffliatai g i ail M M i il l >iiM *N w i^ gr iiB6aAaaadiofa>tlwc«iaaaa a a rtBd . Bammm. 

thr Tmt Vrifaff**T rfrfri it nirft r n-*ili>tri 7 -nnai mrrrt a |i[ iin lai l fiaiailaliiiti. 

ite^llMCoMtiaJalfcMlIaaMilfMaitcfcwiaBharftactycfrccoiwiy. 


I 
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m— titi M«^ tlipial IMK UcmCHHIl WB ICQIMPWI w pHM Bv OOCwMi Of 

fhrt i M cf wMcScB. TlwCoBttdooBC<iymgC¥< rtliriCT i^rfitiiyByHipdtob6yi<BJBd> 
ABCowtiWtaowpriietonwtiC DiftBtowowriiyiMBBMiyjn<||aM«f,«iii^^ 
flteTHItCAimtfaecgiuii imr B Be d ^ farthei wTwgi d aiaw d. AttefaMiq|,ttcCpwt 

iaBdttete1H8CAddBttpi»«M(t coMnalnrnaMdta^ tat Oe Coart Glnitr*l>*c< 

tiatniHfiffwc^lieicqamdlodKtalhMiiyofncowHy. TIm^ the Coyrt fiadt tet 
HiiBtiflr is sot MKfffind hf As sstcttioA oClIiis point sydi Ab s trill wMSMlncsc is 
ag pw>p ri«e wwiif>Hy rr|itf efti t BieqMiw<. 

bonder to alBar fiir an aOcient epftlBe pR>ocaa i^aidhiK be Coat’s 
jkomaa hpnia, tt>e Coat lyoed to make “atenatiye fiafcigs* ngstdun d—a>a ■ the 
v*ea bat a Niha coot filth be pneedeMs npoa iriwh lUa Coot laiM o^ppoMa a 
o»ifiiatoa OM hiaMUagbiailieiaienefiadB«i(allaehedM&dBbit AXbeCoartiaao 
wap oggetfs bat it bcfieaa is rafiag ihoMe 10 be iaeanecL 

JBSCACop. Difindaat asserts bat daaMgMoaier be THSCtiihoald be 
capped at SSOtOOO^ bccanse it eaapiogB Sl-100 peopia' The Coot ftab bet bis is an 
a Ba HwedefeBieafi i eb aaatbepleadeilaad taw e d . NojoyisaoeerassBfaaaitedoBilBs 
poia^aobeCoataaM tiinriiiaa e bftbn tbii fictiias*coacbiihieiypio a e B '*aaderlBiCP 
27b. Did Hill piaeiabeeoaiiiiiiai alT>aalHfadnrewlbeliEOCfcia6hdbyrieailiff 
fflaiaHPs EsUbit 5S). The Court finds bst bis eidd enee is sea* cadenc e of be 
q ipi ca b gi y rfbecapbaaaconchaMiewdence: A o ewb ariy, be Court dedww to 

' The Coot poea W e i a tiff sel i e nwiia reqMeetfcrji idfi ai a -ytbe Court 

finds tba be IHfiCA cep appfiee; then Pt ea itiff wo u ldib e iiecoai y u n der b e b weni i oBei 
mflkbn of eaoiioiid afisma oona. 
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Bipowttectip. 


ii Jiwwrfqiftcc—etcfactiMi itmmhmii. IkeOoartreqpMitidliiNAtgwtfMtMatf 
cimt£Mm»mAX^glmt!fT(aai^bie.v.Ktmme&mgjiiJhe.,9eiS.'WM3mCtmL 
fc— » Ifc dtf d ut cMe, the CoBrt Alfa 

TlH^BAtdNrof 

ost te MMatt it OM; aqnilaUe fK^ndvaeni Mitnat MV be «mmM at the «•» «f lOM fw 
awBM, anplB iMcml; fliMi the dMB iMl MM fiM 0» Mrikr dMB hmb« b«ai pnmd 
ba«4 Mb CMB bssbBttiClBBddMyRHBMOOWCiy cf pp^|Dd|pHMt MtBCM MlbMCSflMHEp Mid 
Conn on fiad ao ntaom to deciae to w w ad M p iitaMf pnjadgawr inHmt aadw 

PtMUhtIkHiagts. DcfaidHtsnigBtMthattoolOTraalaadHdiiMipplid 
to te aawri rfporidw thaagM . EkMVWB^tlKOBWtlWIIVVWVVQdlkft^pCilioniflMhHllMl 
loIlKjaiyaadfadi tet Aft juqr «•» pKO|«lr clw^Bd M the qucsiiott fil'piMilive 
MdtlB8tMPpW|wrot|CfAwilothift|Wrtiop<if Aft Any wt>ft<WFftnAftd. ThftyftilMMiAiB 
iNBoraifti lAiAnr tlw ftftPHd ftf yrilhpft AMyft ftw fl^ipoKtftd by thft cAlcscft ttd whcdMHT 
the Jwd wft» qc o tj A> ft. 

T1» wftA ft ff^ %i Bwei d»ftlgAMO* ftft o n * *y toAft¥«dhi^ w ti tl M t >IAitig 
Iftftft ftchtftCtftd tft V^pftfttftd ftod UHftftCiOOflift tottchw^ftp OOftHHCfltft ftOd ODftNhKt OM tfift ^ftft of 
MMOfMiMynefllieqiayy. AddMoiia l ly.PlMntig' was w bj tiriw l to taactuil attack by 
tha JPcfeadaM^s g t att i i laaaagBf oa co Mp a ay pt waw aa Pc ftada at has laiaad the iwia of 
t>i iBl bM aadtcoiatobydM Dt d tod a Bt* i iiwiiB g wial eatoloyectcoiildwb)ecttoeD«ftadaBt 
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to M tiia IMMtaat cUm it wM OMliidt di6 Kope of tht Mfisytta* job datiii. 

viOIVWWf COIBD 20HOfllH^ BRf DQb 2^B2 (NnOCHOv^BK JiOOCR NNHO^^ pPSHOOTE 

flf *• eonpai^; doHd M( C3«9 to ihe eantet baoM* ho dU Bot wnt to rraek Ae boar 
iiilhiii|)m»ifcmiiitiiil<i»|iiiyiiii whu wmuMiifililAiIhrllMirninTji Tha^thejaijr 
mid coaeUe tlat ite wn^M^r boMfiiied by iDMpi^i ttae tn^loyM bimr io te 

CMfdOJfCCJL 

AifOMpy cnynyitt to dowItOcim to icyoom MWCMipt om omwmoqbmi 
ifiB^MtwBtMi^fcyiioiMMuitt^iiOHiy to wtiBttiiicoByMy j wfi tAiS ^iittewrtof 

tot WfeSsABjMiycaMhBMnjKltd AecMduKcwpfNMinginiiliwdMMBM^itdUaot 
dDM. TlwliMjw%r r—f>Hdbiiitii«>itiflWBiiaei»rfABftct»»rlMerfllMtrflt>jMy. 

Wlh wupcct to ¥)fcBlhcf Acwiwii mxsmtiBW^ the Cmwt fiiA It wMiot. 
R wM tew thea the «mn u i of ic«u«l titsmgf* iwmkd wd ccfttinty bore » nawooBble 
ii1iiiiiohip1ii<htnilin*iBfi1oMrniiilliirtMilAr ortirniih rfAt MrnrttM A ccc tdhtrtr . 
the Coast decincs to Mt aside the ponitivo dHHges vcnfict 

The deik of this ooiat is dwecied to acad dde o|MM to cooMHi tor PWotV 
aihethd^ia t i aninniHi i asl yfcra a i d a copy ofdaaerito to aB other ceaaaeicfiecoadaad 


ptoae 


orhaaddaBwerf. 


SaCHEDAia /^^of _,1999. 

intESOHNG 


JUDGE] 


cc: naintifftCoiiateiofKeGOid 
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M0.M4I7329nI 


PATmcMnEnmoN i MTicn«ifiCTOOUKrop 



l< -Cn • J; .t IT F. ^ I - . .\lvi4i . *. / F. . ♦‘•T- •. 


Upon Motion by P lri ntiff Il ia Court hereby imk M th« foMowinfl fin« 8 ng« of fact 
wmI conduiiofMi of Imv li llw illVMliv 9 Hm Court's FinilJud 9 nitiil cniMWilMraiK 

L 

In iIm SOM ihs Court's ruino hsrain ihst PI s in li ff f is sm i llB d to judgswnt upon 
cnl)f ons of tlis 4hnMi cWms wtsdi Ihs |ury found It Plsinliff*s fsoor shsl bo rsusissd# 
sno nsBion snss do founo w do snnnso to juopmsnc on oio niQnsst nonoupoosiiMi 
d«na0o fMlnss by Kw jwy ^ Mch of lh* ttww cWms found bi FtaMfrs fawor by 
dM juiy, itMn th* MsnMRt induda dia folowina MMuntB, wNcti tlw Court And* 

to b> nowdupfcn d w: 
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CUUM 

■flBinOWAL 

MPUCnOH 

8B0IAL 

KAMSSMBIT- 

Home 

BIVilOMMPir 


rVK flMIKM MlQIMn 




rwi rwn onQ 

ManialAaguWi 



$90,000 

Future Mantal Anguiah 

-0^ 



Anura Phyaieal Ml and 

MiQiMn 



-o- 

Mt Oamapa to Eaminoa 
Capacity 



-o- 

Fulm OwMipi to GominQf 
CofMKily 

110,500 



Backpay 


25,000 


OotnptMOlofy Omm0oo 




Fmc Fiycfiologtorf Coin 



-o- 

FiycholoBfcol Coni 



2,340 

TOTAL ACfUAL OAMMOBB 

«110,600 

$28,000 

$92,340 


filui atomaifi' feM of M5,000. few of $6,8W>, punMw dMiNBM of ^,000 

and pnMvnan* IntMWt on paM pliyaiwl pafei and naMri anguMi. 

■. 

In tha ewam that tha Coort'a Hnal Judgmant aniarad hanbi ahal ba lawtaad 
whh laapaet to Baintifra TCHRA cWm, than tha Court finda in tha aHamadvo that 
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rWRulT HWH M wliRltQ lO pMQnMnC Cfl W fli^lir Pi VIP VIIIIIMrai PWHBlWit Pi 

bnottoiMri OMraM <ir NtQloMit Rat m Uow c li iw in thn foNcwvino mmhMk 



MTBITIOIIAL 

aw a as^v aa^va^^np 

MRJCnOlf 

IB6UQBICB 

rpn MPiinN Mipiam 

« 13,000 


ran fTffPRSM Wl PfIQ 

Msntal Angubli 


• 90,000 

Rauw Manta! AngoMi 

-o- 


Fulura niyahial Pain and 
Mental Anouiah 


-0- 

Pppt OpflMQP to Gtminop 
C^Mcky 

28,000 

-0- 

FiPura Dprwqp to EomlnQP 

Capmeitf 

IIO^MO 

37,600 

Back Ray 



Cdmppcippfeory OpmP9M 



PPtt ftiyclioio^cil Ow 


■O* 



2,340 

TOTAL ACniM. 
nuMUflfii 

tISIpMO 

•129,840 


plus, in sMisr csss, pu nW s s dsiwpa s of #50,000, snd pw^udgms m iotsms t on 
#13,000 of past msnial anguWi on lha Intan O onal i nW etloi i claim and on #90,000 of 
past physieai pain and manlal anguMi M to dw Ntgipant Ratantion ctabn. 
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Cwift Twf lo *»••— n 
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Bcfixe Ike Court we Dcftadtals' PIcH to tke Aivi^icliaa iMiEg die 
ijuisiticMofudrtdrtfPiMutifftupc^fiiedlMf ^lywltofliecouit oftke^adiiy uud 
Decittouu of tbe Tocse ^DVodifoRoe Co0uius0Qo hi hw diijs £br uoeBDfrfQ^^HisQC lidiefits> 
'niepl t» Hi cre !»agdoo r etn M »y24. 1999 befixettia Court and ttefiartict wen ooteed 
toSenqrfiudwrbriefii^aiidRSiiugdwpfenby btechS, 1999 

The Court bas cwc&fy renewed the briefing and evidenu; submitleii by 
the parties a* weB as the oral aigunwat of coentd Ibe Court baa reviewed the 
aulhoritiM cited. B appeals to ti« Court that the sueutoeyooBslniciionanilwriticaciied 
b^ Pfanuliff are inappoain aa ihep deal with stacntes where the daaet begin to run BOR the 
dataapanyis“Boti&ed.’* Nowdiprorisknappeaninthetwortahecastrisueheie — 
Tens labor Code ${212,133 and 21Z20I. The fiaiMr statute nates die coenaiiaBoa 
deeiriaa final ftRBteco dags ’’lAer die date decision ■allied.'* NoevidctBoebmbccn 

prafiteed to show that the decisiaa was aatied on aagr date other than the one stamped on 
thedecirion — AdpTl, 19M. TheaffidaritofPiaimiffscouaseisuicsthKhrobuinsd 
the decision on July 27, 1998, but does not state the date bis cfienc received k. fnagy 
cvenl. Section 212. 133 says nothmg hbout die dale soneone it notified, on^ the date of 


i 
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miTirg Sectioii 212.201 ibenreqiiiics an appoi to tiie<E9tnctcoiift )iy Mdagvder ike 
iteethedecaioa became find- Aa^tt IS, 199Sintiiiscaaei TbeGxirt’siletiierm 
Im appeal was fibd on Augwt 19, 199S. Onee«gin^ Section 2I2.X)I states noibiag 
about when a pa rt y wa s notified. 

The AOertaon > cam attachad to Hainliff's btkf b nsdat^ mappcsilB. 

That rear adiireticdmandataqrnotiee to TWCC oft timely filed appeal tc die (fiatrist 
oourt. The Court held tbat tins mandatwy notice ptoviaioe was net jurisdict&wal The 
Ccutifidiiotaddreattiieedbaoflfae fiduietafifeintliediftfktcianilwitlsiRaOdays — 
wUdi would be the anahifpmsailuation to cuts, hideed, the COHt’sopnaoatRlIects that 
the appeal to the dsiriet oourt was tiuMlyfikd. Rbigdeadliaeslbfqppedtaieteneialy 
jurisdktionai, wMe notice paoviaioao often ate not 

flaiatiffalsoattada die appefiate scheme aeuaconaritutioiaL Therenuqr 
Iwcircuimtaaces where such an aitadcwoidd be wd-taken. liowevcr. iBil»5oaae,by 
PUctilFs own admission her oounad had tbe deciaion oTliie eonanisaioa m hand fcr 22 
days bcfiitcai appeal would be due and fiar the entire 14 day period fiwappcaih^ 
contem p l i t ed by Section 212.201. Under dm drcuosiianc^ it cannot be said dwt 
PlamliS’s icmedy was fcndeted iOutory by a lack of notice or that ihe alleged Qtfty iii 
lece^ofthe notice from the conmn a aio B m a d e it u npoariM e or jaepracticabie to flee 

thne^ifpeaL 

For the fc t^ rwr g fr a tom, 11 welaaihoee stated m the brieft of 
P afta i dtats» the Court ftofe dm it bckspniarfiction to hem ibis appeal Accofdmfiiy, 

IT IS (Mtl^RED dat this cate s ditmitied Ibr want of jiiriadiction. 

Al coats are taxed apunst the party iocuiring same. 
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Tlie dcfk of tkb oouit b dincted to send ihb ocdsr !o « coirimI of noerd 

fiar coch ptity. 

Has is « fOfAL order. 



oc AHCkaaisdofKeeocd 
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cmr OF DALLAS. 


V. 


SISVENO’BUeM^ 


CAUSE NO. 97.10408 


^6scr 120 


IN THE DISTRICT COmrW 


DAIA^S COUKIY, TEXAS 


191st JUMCIAL lESlSlCT 


OSiKiQli 

PntMdKftdSttdiffvttnd 

OnJiiaeSOl 199S, Officer &s«ca O'Brien (^’BdcaT) sBwni 

sane Ray Tiiplo,lr.. who wMesuyectindielMlnepfiegcf two 


dnUran. Mr. Tn^ me neported to be med and daoBcrous. 0%kn nWmitrlir 
apprsAcndcd Rfr. TnyBo alNr an extended dbnse ai wlacli duokanis Inir eeRwccisnat 
pwi e — It m iri pe i e d MDckofffiec)Me'(wsa|>pMcadyca|)tui«doQvideat^ieI)yaaeaes 
sMion. DniagffiBcoiBtoaiMr.TnyM'sappw l ieeawn.O'Briien was alleged to tawe told 

^ f^^***^^**”— j). «tifaiwt » aait ftTytifc appp fWigMiift^ tftfWWtfwiwrMr 

Unphi O^BrienuMa il e ^cnm btiy with Mr. TnyBo in tte woods, Act ban Mdtol^ and 
(fcemAerbatakaffiediiniandslnKkhBn Tneselaiier events took place when O’Brieaassd 


Mr. Tnyffio weaealosie. 

As a icsub of Aese aciioBS. O'Briee was chained by te dqMcbeent sridi 
woladBg the fisBcwiagscclioctofCbc Mbs Police Oqt arti ac a t Code of Conduct: Cbyer 
IV. Section 4.3((elaiQg to oondact wUdi Sas a tendency to advendy afKct pribGc reject 
and eogidenoe in the departweatXCbapterrv. Section 4.i0(p»wiibftkgwatecessaiy force); 
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nd Cfavi** IV. Seclioii 6.6 (nq^bing thst oiriy nensmry be w c ffe ct w ijnii Mmi 

■■dniniBWQgciiiiodf oftwipectX Bated upon uihiveitigMi!MiiiidftidiBgtetO*Briea 

iwnleftrf A— — HU» de|W« n if wii f O’Hfien w paBay jwlic mJSMr flw 

tenMMoa«M-d|ibd^ 

O’Bfittt ipptiled <!« tenanation to d» CSva Soviee Dqa gfw a t udacfa 
fl>>>wwt"' toAd miBiBwiv e Law Mac (ALnCefaid Grissom. Nopai^didleiiges 
ALI Oriaiom’s aiBhariQr to review boili 0 ‘Binb’s gwh as to the violaiioet and tfae 
p i i wslw a en t a MM se d . Dariagtheasase jftiieadaaa;ttraiTvchsanog,theC^ iq p cated ! y 
aiacMdtetliB SeGik»4J violitioB was based i^KMi the alleged remarics to lA; Boaae and 
that Ae SeetioBS 4.10 and 6 6 violaiio*H were bawid anMy upon 0*BrMn*s condact after 
fttootiag Mr. Thipta sad h a a d ciiffi i i g Km; Ke.. the actasi shooting was not the sobiect of the 
disctpKOHy actioii. 

Oolintaiy27, 1997, ALiGrasom answered the rendered quesftoaaregaidBig 
theviotaioas. ALJGrissoeaftMiid Oat 0 * 61 X 8 did not violate Seetkn 4.3 hut dal vioiaie 
Sectioas 4 10 and 6.6. However, on March 12. 1997, after conducting a haaing on 
ptiakhnient. ha finmd that the putashnicm retTouMtion was extes^ and, insread, fiwnd 
data SBC iiiorehttBpaiiiwn.coMpled with a pciod of probation and p^whnlttgicalcoiinieiiig 
was amgiproiiiiare sanction. 

On Nowensber 20. 1997. the Coy appealed ALI Grasont*s dedwon to this 
Court. No pai^ has oonlestsd the Com'sjurisdiciioaiooonsaler tills rnatier.' TheChyfiled 

‘ Section 34-40(o)oftfaeDa3asC^y Code provides that an ALTsdedsiOB 

baeoaMS final ifnotaiqieaiBd to the datiia court "MtlBB one year.” The Court finds that 
tin case was filed “wMiin one yeat'* of the AU dedtioR. 
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< te tt iM cri |»tcfllie >Ji ii 5ii st rifiw tiiaMngwittiteCoiiit No memirigfirt action took place 
in daa case tteiciAer wail O’Brien'tattOf'n^ moved fersLiKnujrjii^iaeat OnFcknwy 
SJ9i9, Ae paite ippeered thougk their counsel ibr the hesriits on die sumiaatyiuilgBKnt 
taotiaa CowadtotlttCiQrolpeetedloutaiigAeiinematyjtiiSgineBtpioeediMeiatlibcMs 
nfcn Ha l iariet t CTi i t ii fciiclk wiB a b in effect. aaniyip^ateccMri. The parties agned to 
fie notiaiH to iffim or levetse and appropriate briefiag pursittat to a bsiefiog sdiedide 
eMhUMd bp fie Court end agreed spon by the parties The parties fiBfieragoe>d fiat no 
fiirfier oral heating wndd be aecessaty, unless nqiiested by fie Coun. 

After reviewipg fie patties* bitcfi io accordance wifi fie biiefitg 
atbedab^ fie Court detenBiaed fiat a fidi rcMew of fie admiiMitative heatiag tiaascti^ was 
a e e eaaaiytoadcletaunatioaeffiiscase The Court haa^mfict. read fie eetire tejn s ciip t. 
The Court aHn findi fiat the patties agree; and the bnw ptoviiies, fiat fits case is gowtsaed 
by the ’^nfistaMiai evidence" rewew process ouimed in fie Adniiobtniive PiDcedote Act 
(iMnd at Gcrst Cede Sect 200I.I74).* 

Facts 

CBtien seeks affirannce of the enfie rnSog of fie AU a>d does not, 
a ppa r entl y , cootefi fie diicyline imposed by fie AIJ. TheGtycotr-estsbofifielacfcof 
tAEsaanoe on fie Section 4.3 charge and the imposilkm of a sanction Icsfiantenninatiaa 
OB fie Sections 4.10 and 6.6 cIimbos upheld by the AU. 

4. V AHhougfa the City now ri^cars to be arguing that aay 


* Addhionally. Dallas City Code Section 34-40(c) provides fiat fie ifiitnet 

oouit’i review is Ibaited to the "record of the hcaiir^.” 
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iu >p pro priit eibrceiieoesMt%h«atgirfeiKytod»screJkihe d q Mrtm tB t ind>eq>es<rf'the 
IwUk; at ti» adniaisSi^ve tbe Cky Sensed hs Secdon 4.3 aquaneatt on ths 

aialtineiasiiadetyO’ftisnioMr.Rousi^TUcDiy witnesses to O’Briea’scooaMatt woe 
Mk. Rouae and O’Brien bimt^ The tesdexscyuf these two witaeaHa^aagned as tetbe 
enact wwda used by O’Brien, but bodi agreed that O'Brieii dul not aland fix hfr. Koute tn 
acliiaUy twi ouerhfr. Tnpto. M-. Rouse also tesdSed that notiaag O’Brien »d or tSd 
lowered bis seepect fi)r the pofioe d^iartnienc. 

SgdHn&iJSjal^; Both the question of whether O’Brioi’s aclKns after 
handcufifag Mr. TrajBb oomtituted inappropriate fiMce and the quesdon of iriiedier swh 
condiictsinn rtrd t enn i nia i nn in tfe case we ro the subject ofagreat deal of tesdmony.naich 
ofitconfficting. 

Foe qcaapl^ on the question oCwhether or not the fcree was inappropri a t e , 
Detectwe Luaibley, who was involved with the seanaieflbitft>r Mir. Tnqigo indicated that 
das search was a “serious manhunt" involviitg over 100 officers and the FBL TbecdBccH 
involved in the lUMdamt were aware that Mr. TnqSlo was a “hardened GrinagaT sad to he 
anned, dangerous and in possesaon at two innocent dddten. Oeieedve LaoMey also 
itaScated that haadrtiffing a suspect does not end the threat IQ the officer. ScrgeantMela 
htednez, O’Brien’s <&eci supervisor, uKhcatedthstdiersoocaBendedterainadattonlya 
tt»tM4i>«^ nni>Trt»«^ nf tniinwMnH She dU not ilunk O’Brien’S oondaawasiaapptopriste. 
but. iPit was; she beieved a 30 day suspensoh was more appropriate. O’Brien iaficatedtfaa 
ad odhss acdoas were taken in an cObr: to apprehend die suspect, secure the safety of the two 
dakhen, and prowde for Us own safety. 
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Ob the Mbtr taad, Daieciive CadcMi concluded that O’Bcien’s Mtioflc «, fiir 
eiaatplc^ liaddnig the mipect, iKd not deHMimrtto • ftar of B cantiamdg thmt lAar the 
fd^cctwMifaMaadheadoifled. He igiwd. however. ^ e w^pcctcaacoaiiaBe to be 
tafeRMsewcsafierbeiaeluoleBfibL O^B;ien'scxpanwilne», Ten Pawen;c9i|iliiaed tint 
imMioBewvectiloeMi’tdHwilut the officer doeea’ttl^ he’s to daoger. Heheieved 
it' e,ts aiwei“3eflBdve*ctioa** 

Ihe e d w i ni st iitiv e heeriiv we* cKuhtcted w two phases. The fast phase 
liel C fBiriWl vnhetberO’Brita viotated the aeokm ia qticajoa. Hw Mood phase determiBed 
piaeisrtnt Duriag the seeood pha se, a maaBber of witcesses testified, again wMiooiffikliiig 
iiBBHici*i T i niten sa t GBipsoBaadOeefPrica;vd»*qeint{ic‘diMiofconsiiiaBd*BdBch 
ssGesBMMsded teraeussOA testified that they bcfieved ier'iant tioo wesappsopshttepnasari^ 
h ee sMe ffieybeiieiied it tws a serioBS incident and because 0*8300 ettewpted to justifies 
actioos father than *adiaft he lost it** Bodi witcesses agreed that diqr dU not consider 
OThies’s peevimis senioe record (prior to this incident, be perfomed "excqttsonally weff*) 
BOr ffid they coeapnre his conduct on das occasion with tiint of otiier offioets adio had 
teosived lesser punishnMnlsfcrinippiopriatefiieceviolatioiB. ChefPiioaindMatedbewas 
not ffiinifinr nnih what was taught at the acadeaqr. but that strikseg a handcoOed iniSvidoal 
who had beta shot was i n a pprop fia te. He was oriy aware of one ptevious temanarton fiar 
carcesrive fesce. He denied dial the ptddicity and coaneuiity pressure suiraaadhig this 
andeat aflueaced his opanon. 

Mr. Tn#o. bb finher ud a meanber of the coananhy adw testified at Mr. 
Tngilo’sftdicr’s request afi agreed than tenanatikaiwu appropriate. Mr. Tnqato’s &ber 

S 
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134 

opiMd thM O’Briea crossed tiw foe when he becatae *^iidge «nd esrecutiowr.’* 

On the other food, O’Brien testdied that he had received no more thaa a 
wtittWiep ri a i i Hd fcrprovioiiaaMBor iaftact ieas. He had re cei ved over 70 co wawrad a ti o m^ 
Bciadw^OPefawiase^cantfcrdat inB i deB t{d mn hdmtcoaMacwda6on'^ifidttBty>npifae 
chriacfcoamMOdr). Be wdraMd that he bad ‘leaned a !c«”2rjait!BtiBGideat and would, 
iahhwfOflca'HcaiiifieiBtlatrd.’^eepbeEy* and wait {hraphsfSKrirerittanoeradiertiiBnlfo 
‘Tpeieap tor ’gfteriifoghcfaeeneifogaiyface. Henowuaderst a ndstiatyoumnstdo 
what is iqht and rian whit ia perceived as right 

Sergeants Martinez and Dwr who had snpeivised O'Brien in the pas bcfoved 
that if he were rrimtaaed. he wouid be a good officer. As staled drove; Sgt Mntinez 
Mfciaed that a ihar^dqr suspension woiiH be anropriatc; act tcnnaneiioB. Sr.Corpotds 
OatoandhdooroconcunedtfaatOWenwasagoodoffccr. Sr. Coapoial Cato indicmed that 
ImdUnotthUctesniinaikKiwasapproptiaie. Sergeant DeCoite, who bamhcd the gland jure 
procaedhigs arisiog from this event Ob whkfa O'Brien was no-htledX hehewd thaa this was 
a ahaaiion where Bangs ‘foolmd worse than diejr wersL” Itjo]rBcioqrcult,apoisercnnt!w 
boaad taeaiier. in£ated that his iaitial reaction to the videotape was much wotae than Sfo 
rsaction after stiidjpiag kin slow oiotioa. He has ssenaainy excessive ftroe cases and fecb 
tSdsianotasitualkmwarraaiiiigteinfoarion. A Department ofOeffosemvcsrigaiar. Jesse 
Gonialea, who is also a penooal ftiend of O’Brien, investigated whether aay federal dvi 
rilhlavioiariaas occurred. He fined they did not. He also terawd the punishmat foptwed 
m’^nayexccssiwe.’’ 
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JfP&xMtLm' 

The AU m iMt OK wtt freed the (SflSodt iMfc of addraning tbe ddfeaie 
bfinBe ioiwived «Fbm poliec seek to a|>pf«fc«ad snpeets to be dHgerau* 13 Odder 

to praiect pobfic nftQr itouriog &it poSoe oflieecc respect dw ngfn of SBipeettnd 

doaatl>ecoiae>a^aMlt9tcciaioiicratttetaMofdieiBoiecnt. Under Sectiaa 3001 174, 
d» dblDct ooart, in renewing toe ALTs dettfoBiatkin, isi not penaiited to sidMiitide to om 
wrecftoetocisandilsownjiidgBMBtof'itoittooiitdbedoaetortoaK^tteAIJ. Ba^oai 
CemuU. t lm «fTuaiv.TanMOpmaengCoL.9n&.'W.2dT9(>Cttx. I99S). “Theisanelbr 
toe rev ie w in g oout is not vitoetoea' toe egeacy leacbed toe oonec: coodusioa, bat ntoer 
whcttertoerektoBiebasisinilierecordfortoeactiontakeal^-toeigeaigr.. . . Subetawiil 
evidente icguires oaiy more then a mere scadOa.” U. at 793-93. This; ewea if Bure 
cnideneB exports a view otoer than toe one taScea by toe AU, bis deicminetoM nwy h9 be 
s u ppo rt ed by “stdistaniial evidence." id. 

Has case presents owe in which re en to scftoepoEcede pertm e ut in tpieitioB 
«io not toensscives agree on the appcDptiaceaess cf03:iea's conduct and toe seveii^ of Wi 
punedaBeat. The AU heard nuoMraus winesses and considcied ewdence a a naoset^ 
wbkb caasuned ova five hmdred pages. He bad toe opponnsky to observe toe demeanor 
oftliewilaeatet and assess their cnifibiily. Whether or not this Coon wotddcoine to a 
dMhentoondttsien thaw that reached by ALI Grissom is incl cvaut . '{he Court finds that 
ALJ Grissom’s fimfings were supported by sibrtaatial cvidcsKs, as ihei phrase has been 
d^ned red clarified by toe dedsioa eked above and iliose cHed by counsel for the parties. 
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OolicAtfvon 136 

AmjnfiqjJy. the deewoB cf (be AIJ be iffinneil. 

Thedofc ofthBcourtisdvecied loamlifaBqienioatooQaBKi fiirDeftadiat 

who All a tMO. ioMHiairiy fonmni « copy of this opoMi to dl odMr cmBwi of reesnl 

hgr a nMcAod pracribed in Tenon Rule of OvS Pracedure 2<.a. 

SlCTIEDtlBtc^^-of , 1999. 

. -■■ 

JUDGE PRESKMNG 

ec MUtidGRMi« 
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VerDate Nov 24 2008 


December 3, 2002 


J. Don Gordon 

500 N. Sam Rayburn Frwy. 

Suite 200 

Sherman, TX 75091 

Jam^ Johnson 
6500 Greenville Ave. 

Suite 345 
Dallas, TX 75206 


George Parker Young 
1320 South University Drive 
Suite 405 

Fort Worth, TX 76107 

Brent Cooper 
900 Jackson Str. 

Suite 100 
Dallas, TX 75202 


Re; Pybas et al. v. Cigna Healthcare etc.\ Cause No. 01-2980 


Counselors: 


Before the Court is Defendant’s Motion for JNOV, Plaintifirs Motion for Judgment 
and various other post-trial motions heard on October 1 6, 2002, and iurdm' Iniefed thereafter with 
permission of the Court Limitations on the Court do not allow copying this letter on the many 
coimsel who have a{^)eated on behalf of the same party. This letter is being sent to two atbnnq's 
per side and each is directed to forward to aU other interested counsel on their side. Constraints tqxHi 
the Court also (k> not allow for a lengthy “apinion” on each point presented. The Court will address 
each jnov ground in turn; however, the feet that a ground for relief is not addressed does not mean 
it was not considered. Nor should absence of discussimi of any ground siqiporting the Court’s 
decision be taken as rejection of that ground. Any requested relief not discussed in this letter should 
be considered denied. The Court contemplates that this l^ler will give rise to an order in conformity 
therewith; this letter itself is not intended as an order or judgment 

Defendant’s Sept. 26, 2002 Motion for JNOV and Phintifl’s Oct 11 Conditional Motion to 
Reopen 

JNOV Points 1-2 and Conditional Motion to Reopen IStandine Issues') 

Both sides concede that any attack on any pl^tifTs capacity to sue has been waived by the 
ftiihire to raise this point by verified pleading prior to trial (or any other method pre-trial). Standing, 
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of course, goes to the Court’s jurisdiction to hear matters and carmot be waived. 

Plaintiff pleaded that Mrs. Pybas was suing individually and in arepresentative capacity, and 
no exceptions were filed thereto. The evidence presented at trial constitutes some evidence that Mrs. 
Pybas and Mrs. Denton have standing to bring this action. However, in an abundance of caution, 
the Court grants the conditional motion to reopen evidence and considers the evid^ce jnesented at 
the Oct. 16 hearing. That evidence demonstrates witiiout question that Plaintiffs have standing. 

Rule 270 prohibits reopening eviderrce on a “controversial” matter after the jury is 
discharged. However, the issues underlying standing do not become “controversial” just because 
Defendant sedcs to make them controversial. The jury would not have been entitled to consider 
who(plainti£Es or the grandchildren) benefits fiom the Estate’s recovery in determining the liability 
and damages questions in this case. The stattding evidence presented during the trial and during the 
Rule 270 hearing does not present any relevant jury questions. Thus, the Court finds that the 
conditional motion should be granted and that Plaintiff have standing to sue on their own behalf and 
on behalf of the Estate of Herschel Pybas. 

The petition on file at the time of trial was adequate, so there is no iteed to amend or 
supplement same on the issue of standing and Plaintiffs’ motion regarding same is denied as 
urmecessary. Defendant’s post-trial request to amend its answer is denied. 

JNOV Points 3-4 (alleged inrv charge defects! 

Defendant failed to object to the jury charge’s purported omis^on of causation of death and 
use of the term “death” in Question 8. Defendant was given a full opportunity to object at the 
appropriate time - before the charge was read to the jirry - and these objections are too late. 

JNOV Poirtts 7-8 (sufikaencv of evidence of causationt 

The evideiKe of causation is detailed at length in Plaintiff’s briefings (see, e.g., pp. 39-70 of 
Plaintiff’s Oct 1 1 Response). Some evidence of both cause in fact and proximate cause was 
presented. Resolution of any conflicts in the evidence was for the jury not this Court 

JNOV Points 9. 10. 12 & 13 fsufficiencv of the evidence on liability issues') 

The Court and the jury heard hours of testimony demonstrating Defendant’s violations of the 
standard of care and inappropriate behavior in connection with the handling of Mr. Pybas’s c laim. 
More than a scintilla of evidence su{^Tts the answers to Questions 1 and 2. 

JNOV Points 1 1. 14. 15 & 16' (sufficiency of the evidence on damages is.suesl 


' Defendant challenges the sufficiency of the evidence to support the jury’s answer 
to Question 5, regarding damages to Shari Dentoit even though this question was answered “0,” 
which favors Defendant 
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Mr. Pybas was hospitalized for apinoximately a week followiog his January 22 release fiom 
the IHS facility. During that time, there is ample evidence he suffered both physical and mental pain, 
to the point of being afiraid to go to sleep fw fear he would never wake up. The Court has already 
found sufficient evidence that Defendant was a proximate cause of the harm to Mr. Pybas. 

JNOV Points 5-6 & 17-19 (sufficiency of p imitivp. damaprs evideniy) 

Question No. 6 asked the jury whether it found, by clear and convincing evidence, that the 
injury to Herschel Pybas resulted from a willful act or omission or gross neglect. The Court find.s 
the pre-emption and Medicare Act arguments do not support the relief Defendant requests under the 
facts of this case. 

The jury could believe fiom the evidence presented that Defendant’ s approach to Mr. Pybas’s 
care, fiom start to finish, evinced a total lack of concern for his condition and well-being and a 
virtual obsession with “the bottom line.”^ For example, the evidence supported a conclusion diat 
Defendant rushed and pushed to discharge Mr. Pybas at the worst possible time - Friday afternoon. 
The evidence shows that Nurse Shelton was rewarded for her cost-consciousness within a short time 
ofMr. Pybas’s death. By contrast, she received no discipline her failure to follow the doctor’s cuders 
for oxygen. The evidence shows that Defendant’s vice principals were well aware of Mr. Pybas’s 
fragile conditioiL The evidence demonstrates that Nurse Shelton knew, as did Dr. Seely and Jan 
Milli gan, that absence of oxygen for a fiagile patient such as Mr. Pybas was highly likely to cause 
setioushatnL Indeed, no witness suggested that oxygen was not needed. The evidence also ^wed 
that people in this industry, including those involved in Mr. Pybas’s situation, ate aware that Friday 
afternoon discharges have a much higher likelihood of mistakes than those discharged on other dates, 
yet Defendant’s persotmel insisted on dischargmg this fiugile patient at the worst possible time. 
Further evidence supporting the jury’s finding is detailed in Plaintiff’s October 1 1 response. The 
Court finds the evidence is sufficient to support the jury’s answer to Question 6. 

With respect to Question 7, the jury was asked whether it found, by clear arid ctmvincing 
evidence, that CIGNA, by act or omission, knowingly or inteitionally caused serious bodily injury 
to Herschel Pybas. Defendant did not object to the joining of “act or omission” in one questioa 
Thus, Defendant must establish there is no evidence of either one.’ The Court firxls, as discuss^ 
above, that there is evidence of “acts” within the meaning of the statute. 

With respect to Defendant’s otha arguments about Question 7, the Court disagrees that 
Chapter 4 1 requires engrafting tire entire penal code and criminal juris{audence onto Charter 4 1 just 


’ The standard is not v^ether the Court agrees with the jury or whether a reasonable 
person could believe differently fiom what the jury found. 

’ See Crown Life Ins. Co. v. Casteel, 22 S.W.3d 378, 389 (Tex. 2000): “When a 
single broad-form liability question erroneously commingles valid and invalid liability tiieories 

and the appellant’s objection is timely and specific, the error is harmfid ” (emphasis added). 

No objection whatsoever was made to this part of the question although objection was made to 
another part of Question 7. 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00773 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



764 


becauseChspter41 lefeis to the Penal Code. No autborityis cited forihe proposition that thecoiiect 
standard for corporate liability under Chapter 41 for the felony acts in question is “high managerial 
agent” In any event. Defendant waived this point by tailing to object to it With respect to the 
definition of “knowingly” and “intentionally,” the Court used the precise statutory definition. The 
Court declines to set aside the jury’s verdict in answer to Question 7. 

Finally, Question 8 inquired as to the amount of punitive damages. Defendant failed to 
object to the alleged impro]mety in failing to segregate between the two plaintiffs. The question of 
excessiveness of die punitive damage amount is a factual sufBciency question best left for post- 
judgment motions. See Alamo Nat. Bankv. Kraus, 616 S.W.2d 908, 910 (Tex. 1981Xexcessiveness 
of punitive damages award is a factual inquiry). 

Plaintiff and Defendant should joindy submit an order regarding the jnov and other motions 
and an “a]q>roved as to form” judgment in conformity with this letter. 

The Court appreciates the professionalism and diligence of the attorn^ in presenting these 
matters to the Court. 


Sincerely, 


Cathaiina Haynes 
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Ricky Rosenblum 
Scott Williams 
1700 Pacific Ave., Suite 4100 
Dallas, TX 75201 

Re: Ballantyne v. 


March 4, 2000 

Michael Braden 
Braden & Vamer, P.C. 

703 McKinney Ave., Suite 400 
Dallas, TX 75202 

Life Ins. Co., Cause No. 98-7698 


Counselors: 


Before the Court is Defendant USAA Life Insurance Company’s Motion for Partial 
Sununary Judgment seddng summary judgment on P laintiff Flent Ballantyne’s errtracontiactual 
claims for damages based qion the theory that “liability became reasonably clear,” sirch that USAA 
Life’s feilure to pay the cl aim corrstituted bad feith, a violation of the DTPA and a violation of 
Article 21.21 of the Texas Insorance Code.* Ballantyne’s le^nse also addresses reasons why 
summary judgment on the contract claim should not be granted; USAA Life conceded at the heating 
that it is not sedking a summaryjudgment on the contract claims. During the hearing on the motion, 
Ballantyne’s counsel ctmceded and Ballantyne’s teqxmse* demonstrates, fiiat Ballantyne’ s basis fm 
opposing fire surttmary judgrtrent on the extracontractual claims is based rrpon Ballantyne’s 


* In his response, Ballantyne raised the issue of inadequate notice of the hearing, 
but indicated be wottld waive such argument if his re^nse were accepted as timely filed. No 
argument was made at the hearing regarding notice. Tlie Court finds that Ballantyne’s response 
should be considered timely filed and any Direction to the timeliness of the notice of bearing is 
therefore waived. 

^ Ballarrtyne’s re^nse also make s sortre reference to the issire of whether or not 
the plication was attached to the policy as requited by stahrte and the terms of fire policy itself. 
However, Ballantyne never brought forward any evidertce to create a feet issue regarding USAA 
Life’s knowledge of any feilure to attach the ai^lication sirch as would be necessary to create a 
feet issiK oa the extr»x>ntractual clainL 
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inteipretatioD of Article 21 .1 7 of the Texas Insurance Code.’ 

Article 21.17 states, in pertinent part 

[N]o defense based upon misrepresentations made in the applications for [insurance] 
shall be valid, unless the defendant shall show on the trial that, within a reasonable 
time after discovering the falsity of the representations so made, it gave notice to . . 

. the beneficiaries of said contract, that it refused to be bound by the contract or 
policy; provided, that ninety da^ shall be a reasonable time 

The patties dilute whether the ninety day period set fotfti in the statute is a “floor” 
or a “ceiling.” In other words, if the insurer gives notice, say, 9 1 days after discovering the falsity,* 
can the jury consider whether that is reasonable or does the insurer lose as a matter of law? 
Ballan^e concedes that on the merits of the claim - that is, whether Mrs. Ballantyne misrepresented 
her medical condition and whether the misrepresentations were material to the risk assumed - 
liability did not become reasonably clear. However, Ballantyne contends that the statute 
unequivocally makes the 90 day period a ceiling such that, once ninety days passed fiom the alleged 
“trigger date” of September 13, 1996, USAA Life could no longer rely on its misrepresoitation 
defense such that “liability became reasonably clear.” 

On the other hand, USAA Life alleges that the statute can reasonably be interpreted 
to create a floor 90 days is, as a matter of law, reasonable; however, longer titan 90 days, depending 
on the facts, also could be reasonable. If this irtterpretation is correct (or even, USAA Life asserts, 
if it is reasonable), then 90 days after the Egan memo date (if that is, in fact, the “trigger date”) 
USAA Life did not lose its ability to rely on the misrepresentation defense and thereby become in 
bad faith. 


No case cited by either parly has squarely addressed the lloor/ceiling diqtute or 
purported to construe the statute. The Court finds that Ballantyne’s corLstruction of the statute 
unreasonably writes out of the statute the phrase: “within a reasonable time after discovering the 
falsity of the rei»esentations so made,” and substitutes: “witiiin 90 days after discovering the falsity 
of the representations so made.” The legislature would be fine to make this revisirm, but the courts 
are not Indeed, as demonstrated by Insurance Code Article 21.55, the legislature knows well how 
to impose strict time limits on insurance compatues; e.g . , “an insurer shall , not later than the 1 S’’* day 
after receipt of notice of a claim . . . acknowledge receipt of the claim.” Tex. Ins. Code art 21.55. 
By choosing instead to specify a “reasonable time,” the l^jslature declined to impose a strict time 
limit The court finds as a matter of law, that 90 days is a “floor.” 


’ Neither party wished the court to consider the effect of Article 21.35, makii^ 

Article21.17 inapplicable to certain life policies. 

* The partis dispute the “trigger date” for the ninety days or “reasonable time.” 
Ballantyne contmds that the September 1 3, 1 996 Egan memo was the “trigger date.” USAA Life 
contendsitwassometimeinDecemberof 1996. Notice was given December 26, 1996, 104 days 
after Ballantyne’s “trigger date.” 
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At a minimum, given the dearth of case law guidance inteipreting the statute squarely, 
USAA Life’s construction is not unreasonable. Therefore, Ballantyne’s argument that any 
reasonable insurer would have known 91 days aiier the Egan September 13 mmio that liability 
became reasonably clear, or that a fact issue is created in this regard, &ils. Where disputed facts 
exist, the question of bad faith is for the jury. Universe Life Ins. Co. v. Giles, 950 S.W.2d 48 (Tex. 
1997). However, where no evidenee suggests that liability became reasonably clear or where the 
evidence conclusively demoirstrates a reasonable (even if wrong) basis for ftilure to pay, bad &ith 
liability cannot attach as a matter of law. Oram v. State Farm Lloyds, 977 S.W.2d 163 (Tesx. App. 
- Austin 1998, no peL). It has long been the law that mere reasonable disputes over coverage 
between an insurance company and its insured do not give rise to the level of bad &ith. National 
Union Fire Ins. Co. v. Dominguez, 873 S.W.2d 373 (Tex. 1994); Lyotis v. Millers Casualty Ins. Co. 
q/Texor, 866 S.W.2d 597 (Tex. 1993). Nothing in Gifer’ restating ofthe tort ofbad faith purported 
to change or overrule this weU-established principle. 

Accordingly, die court finds that USAA Life’s motion with respect to those 
extracontractual theories diat rely upon “liabili^ becoming reasonably clear”’ should be granted. 
In all other respects, it should be denied. USAA Life’s counsel is ordered to prepare an order 
conforming widithis letter, circulate to Ballantyne’s counsel for review as to form and proffer to the 
court within seven days of receipt of this letter. 

The Court appreciates the parties briefing and arguments on this matter. 

Sincerely, 


Catharina Haynes 


’ I.e., Article 21.21 §10(ii), the tort ofbad bith and DTPA violations based upon 

same. 
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Jana Prigmoie 
411ElmStr.,5“‘Fir. 
Dallas, TX 75202 


Kenny Kiiby 

4545 Fuller DriTC, Suite 200 
Irving, Texas 75038 


December 31, 2002 
Linda Sorrels* 

400 S. 7ang Blvd., Suite 600 
Dallas, TX 75208 


Re: Devine v. Dallas County, Cause No. 02-5426 


Counselors: 


Before the Court is this administrative appeal >^ch was tried by the Court on 
December 1 7, 2002. As discussed below, the Court finds that the decision of the Commissioiiets 
should be afiSrmed. The following discussion is not intended as an exhaustive and detailed 
description of the Court’s reasoning, but rather an overview of the primary points raised by the 
parties. 


Standard of Review and Analysis of the Facts. The Court finds that the &ctiial 
determinatiatis made by the Commissioners must be reviewed under the substantial evideiKte 
standard. Under this standard, the Commissionos clearly had sufficient evidence on which to 
sustain the charges in quesdotL Even ignoring the polygraph results discussed below, the 
complainant’s affidavit. Detective Williams’ investigatioit, Ola AUoi’s affidavit and, to some eactent, 
even Petitioner’s own affidavit, provide sufficient evidence under the substantial evidence standard 
to affirm the tectual determinations made. Mr. Devine admitted that he had made various comments 
of a personal nature to the complainant and even admitted that he was wrong in doing so. 

The complainant’s own affidavit testimony is also some evidence in siqtport of the 
Commissioners’ ruling. At the hearing, Mr. Kirby stated that this was a case of “he said/she said.” 
Sexual harassment often is such a situation. In that situation, resoltition of conflicting evittence- 


' Mr. Kirby qtpeared in place of Ms. Sorrels at the trial. However, the Court has no 
indication of having granted leave to withdraw. 


VerDate Nov 24 2008 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00778 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



769 


Mr. Devine’s doiials and Sergeant Favors’ testimony vs. tte complainant’s evidence. Detective 
Williams’ investigation, Ola Allen’s evidence and some of Devine’s own statements- was for the 
Commissioners, not this court 

Constitutional Violations and the Polygn^h Exams. Petitioner argues that his 
substantial rights were violated when he was forced to take a polygraph exam^. The evidence 
presented by the County provides some evidence that the polygraph was in compliance with 
Government Code 614. The second polygraph was voluntarily taken. 

Additionally, at tte hearing before the Commissioners, Petitioner made no effort to 
object to the admissitm of either polygr^h. This Court cannot find error on the part of the 
Commissioneis in considering evidence to which no objection was made at the time it was offered. 
Indeed, Petitioner’s attorney referenced the polygraphs on many occasions. Having foiled to raise 
this below, the Court finds that any complaint about the admission of the polygraph results was 
waived. 


Punishment. The degree of punishment is also a question of substantial evidence. If 
one believes the complainant’s evidence, as the Commissioners did. Petitioner’s conduct was 
completely inappropriate for one in his position. The Commissioners could have concluded from 
the evidence that leaving someone who has conducted himself in that fashirm in such a hi^ position 
could subject the department to liability if he repeated the ccnduct They could have, from file 
evidence, concluded that the foct that he had treated other women politely does not excuse his 
conduct around a woman he admits finding attractive. While this Court might apply a different 
punishment, die demotion in question was siq^rted by substantial evidence. The evidraice 
regarding the treatment of other people accused of misconduct is not such as to show that the 
Commissioners’ decision was arbitrary or urueasonable. 

The Court appreciates the attorneys’ hard work in presenting the arguments to the Court 

Sincerely, 


Catharina Haynes 


^ In his affidavit, Devine offered to take a polygraph but then recanted this offer. 
He was then ordered to do so by direct order. 
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June 29, 2001 


John Sloan 
900 Jackson Str. 
Suite 100 
Dallas, TX 75202 


Aaron Mitchell 
200 Crescent Court 
11* Floor 
Dallas, TX 75201 


Re; Legacy Homes v. Great American Ins. ; Cause No. 00-7985 


Counselors: 

Before the Court are the parties’ cross-motions for sutmnary jwlgment, argued on 
June 1, 2001. The Court reqiKSted additional briefing on die limited question of whether the 
insurance policy provisions regarding “no action” and “voluntary payments” relied upon by 
Defendant constitute conditions precedent with which compliance is a prerequisite to a suit for 
indemnity payments. The Court established a briefing schedule which closed on June 19. TheCourt 
did not grant either side leave to file additional motions or responses or address any odier issues. 
Thus, additional alleged grounds to grant or deny either party’s summary judgment motion contained 
in the supplemental briefing will not be considered. 

The basic &cts underlying the summary judgment motions are not disputed: Two 
homeowners, the Proctors, sued Legacy Homes, the builder of fiieir house, fat foundation and related 
damage to their home. Great American tendered a defense under a reservation of lights and did 
defend Legacy Homes until shortly before triaL t^ien Lesley Hrunes rgected the reservation of 
rights and settled Proctor v. Legacy Homes on its own, without Great American’s consent Legacy 
Homes now sues to recover the amount paid in settlement plus attorneys’ fees and costs. 

Is Great American precluded from relying upon the "no action” and “voluntary 
payments" clauses by its allegedfailure to timely plead those provisions? The Court’s pretrial order 
set a deadline for amended pleadings of 30 days before the discovery cutoff. Based upon the parties’ 
Rule 1 1 agreement extending the cutoff to a date in August, 2001 (and foe absence of any [xoof 
regarding a prior discovery deadline), the Court finds that the answer filed in May is timely. 
Alternatively, tte Court grants leave to file the amended answ». Thus, Great American is not 
precluded fiom relying iqron these provisions. 
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Are the “no action" and “voluntary payments" clauses conditions precedent to 
Legacy Homes recovery on the policy? Yes. Saaion IV ofthe Commercial Oenaal Liability Policy 
is entitled ‘Ylommercial General Liability Conditions” and contains tbe following provisions: “No 
insureds will, except at their own cost, voluntarily make a payment, assume any obligation, or incur 
any expense . . . without our consent.” IV.2(d); and “No person or organization has a rig^t under diis 
Coverage Part ... to sue us on this Coverage Part unless all of its terms have been fully complied 
with. A person or organization may sue us to recover on an agreed settlement [defined as one signed 
by the carrier] or on a final judgment against an Insured obtained after an actual trial.” IV.3. These 
clauses ate conditions precedent to recovery on the policy. State Farm Lloyds Ins. Co. v. 
Maldonado, 963 S.W.2d 38 (Tex. 1998Xintetpteting a similar clause). 

Cases have held that conditions precedent in insurance policies must be met before 
an insured can recover on the policy. Maldonado, 963 S.W.2d at 40 (“Because State Farm agreed 
to defend Robot under a reservation of ri^ts and Robert failed to satisfy a condition jaecetot of 
die insurance policy, Robert carmot sue or recover on the policy.”); Members Mutual Ins. Co. v. 
Cutaia, 476 S.W.2d 278 (Tex. 1 972Xenforcing notice of suit provision);' Charter Roofing Co., Inc. 
V. Tri-State Ins. Co., 841 S.W.2d 903, 907 (Tex. App. - Houston [14"' Dist.] 1992, writ 
deniedXenforcing “no action” and “voluntary payments” provision); Trevino v. Allstate Ins. Co., 
651 S.W.2d 8 (Tex. App. -Dallas 1983, writ ref dnjr.e.);Hianover /ns. Co. ofNew Yorkv. Hagler, 
532 S.W.2d 136. 137 (Tex. Civ. App. -Dallas 1975, writ ref d n.r.e.). 

The foregoing cases enforced conditions precedent in a policy without a requirement 
that the insured show prejudice. Hernandez does not require a contrary result. Hernandez v. Gulf 
Group /,/o)«d!s, 875 S.W.2d 691 (Tex. 1994). That case rests on the {xemise that a material breach 
by one party excuses poformance by the other, while an immaterial breach does not Id at 692-93. 
Accordingly, if the breach is technical, no one is hurt, and it should not operate to bar coverage. Id 
at 693. On tbe other hand, if the breach is material, the breaching patty may not seek tbe benefits of 
tbe contract Id at 692. The Court’s discussion centers on language excluding coverage for 
voluntary settlements, expressly talking about the “settlemeat-without-conseiit exclusion.” Id at 
692.^ It does not address the interplay between tbe “no action” clause and die “no voluntary 
payments” clause, vriiich (qietate to make the “no voluntary payments” a condition jnecedent to suit 
on the policy. Unlike tbe exclusion focused on in Hernandez, where material breach would be 
peartinent, feilureto comply with a condition precedent, under general contract prirxnples, is a bar to 
recovery under the contract See, e.g., Maldonado, %3 S. W.2d at 41 . Legacy Homes cites a case 
decided by die United States Court of Appeals for the Fifdi Circuit in 1^3, purporting to qiply 


' Subsequentiy, the Texas Department of Insurance’s adopted Board Order 23080 

requiring general liability policies to contain a provision that “notice of suit” provisions will not 
be emfnrced to deny coverage unless die insurer was prejudiced. As a resuh, the specific hoMing 
of Cutaia, relating to “notice of suit” provisions is no Imiger ^iplicable. See Trevino v. Allstate 
Ins. Co., 651 S.W.2d 8, 1 1 n.l (Tex. App. - Dallas 1983, writ ref d n.r.e.). 

^ Tbe language in the Hernandez policy was found in the exclusion section: “this 

insurance does not apply ” 875 S. W.2d at 692 a 1 . This preface is the Epical {nefoce to 

policy exclusions. 
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Texas law, for the opposite proposition. Rhodes v. Chicago Im. Co., 719 F.2d 1 16, 121 (S* Cir. 
1983). Texas insurance law has evolved considerably since that time, and almost all of the cases 
cited in this letter were decided alter Rhodes. The one soitence in Rhodes suggesting that, even 
where die carrier has acted properly, it may not insist upon conditions precedent restricting an 
insured’s ability to settle covered c laims does not cite any Texas cases or |»ovide any reasoning for 
its holding.’ Rhodes is not binding on this Court and the Court declines to follow the one sentence 
in question. 


The Court finds that the clauses in question are conditions precedent to recovery 
under the policy and that Mlure to comply with those conditions bars recovery witiiout regard to 
whether or not prqudice to tire carrier is shown. * 

Was Legacy Homes excused from complying with the conditions precedent? Legpciy 
Homes concedes that it is not contending tiiat Great American teeached tire policy by tendering a 
defense under a reservation of ri^ts. histead, in its supplemental briefing, it contends lor the first 
time that Great American breached a purported duty to file a declatatory judgment action, thus 
excusing compliance with the conditions precedent in question. 

Great American moved for summary judgment on the conditions precedent in 
question An excuse to compliance is an affirmative defense which Legacy Homes must raise in its 
response and as to v^ch Legacy Homes must raise a fact issue. American Petrofina, Inc. v. Allen, 
887S.W.2d829,830(Tex. 1994); Jones v. TexasPacificlntkmnityCo.,»53S.'i/.2d79l,L95(TeK. 
App.-Dallas 1993, no writ). It did neither, it neither raised this in its response nor put on any proof 
that such a declaratory judgment action was not filed. Thus, the alleged teilure to file a declaratory 
judgment action does not excuse compliance with the conditions precedent 

In any event, the Court finds there is no general duty to file a declaratory judgment 
action when a carrier is defending under a reservation of rights. No case has held that ntioe the 
insurer and insured have no present dispute, because the insured is satisfied with the current defense 


’ “In either case [whether or not insurer pmpcAy reserved its rights], the insured is 
not cemstrained by a condition in the policy which limit the insured’s ability to settle the claim . . 

719F.2dall21. 

* A recent decision from the San Anbrnio Court of A[q)eals addressing sharing 
among co-insurers does not require a different result General Agents Ins. Co. v. Home Ins. Co. 
21 S.W.3d 41 9(Tex. ^[>p. — San AnteHtio 2000, pet dism’d agr.). hr a co-insurer tituation, 
this case allows contribution action against the other carrier purportedly under equitable 
subrogation theory. However, the artalysis does not turn on a review of the obligations of an 
insured to an insurer, butrath^on the co-existii^ rights and duties of two primary carriers to 
defend and to control defense and settlement “GAINSCO’s willir^^ness to proceed with tiie 
defense of the lawsuit and its right to enforce the no-action clause in it policy must be balanced 
against Home’s desire to settle ibr policy limits and its co-equal right to ccntiol the defense and 
settlement of the lawsuit” Id at 424. By contrast an insured and its carrier to do not have co- 
existing (concurrently) rights and duties to defend and control. 
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and liability in the uiKlerlying lawsuit has not yet been established, a declaratory judgment his to be 
filed. To impose such a lequirement would greatly multiply litigation, create an urmecessary 
additional conflict between the insured and insurer, require the insured and insura to publicly 
dispute &cts about the insured’s liability while the underiying lawsuit is pending and unnecessarily 
take a court’s time resolving issues not the current subject of a real controversy. Thus, until Legacy 
Homes rejected the qualified defense, there was no duty to file a declaratory judgment actiotu 

Similariy, there was no duty to file a declaratory judgment action after the rgection 
of the defense’ because Flaintiffhas &iled to establish (or raise a &ct issue) that this is the type of 
case^ere there isNOduty todefoaland the same &cts that establirii this lack of duty to defend 
also defeat coverage as in Fanners Texas County Mutual Ins. Co. v. Griffin, 955 S.W.2d 81, 83 
(Tex. 1997). Where there is no set of &cts that would provide a du^ to defend, it makes sense to 
litigate defoise and coverage issues promptly and together. However, this case, by all parties’ 
admission, involves at least some covered claims. Thus, coverage could not have been determined 
prior to a final determination of the underlying lawsuit ‘ 

Legacy Homes also suggests that Great American should have ottered more to settle 
the claims in the underlying lawsuit “Failure to settle” c laims in third party cases are subject only 
to the Stowers remedy. Maryland Ins. Co. v. Head Industrial Coating & Serv., Inc., 938 S.W.2d 
27,28 (Tex. 1996) (only tort duty in handling third party claims is that of Stowers). Legacy Homes 
has neifiier pled, nor raised a tact issue regarding &ilute to cmiqily with die Stowers duty, probably 
because die remedy aadex Stowers is that the carrier pays the excess judgment (i.e., the judgment in 
excess of the policy limits). No judgment of any kind, much less an excess judgment, was entered 
in this case. 


Where, as here, the insurer properly tendered a defense under a reservation of rights, 
it is not precluded from insisting upon coni^tions {xecedenL See American Eagle Ins. Co. v. 
Nettleton, 932 S.W.2d 169, 174 (Tex. App. - El Paso 19%, writ denied). 

Does public policy require a (Efferent result? The language of Maldonado and die 
other cases discussed above are clear and requite the resuh reached above. Nevertheless, Legacy 
Homes suggests that die result is different when the insured rejects the qualified defense. Itargues 
that die law allows an insured to reject a qualified defense and control the defense of the case. 
Therefore, it argues, the insured must have the right to setde the case conristent with T^ras law 
fevoring setdements. 


’ The timing in this case would not have allowed for resolution of such a 

declaratory judgment action in time for the undertying lawsuit in any event, as Plaintiff concedes 
the rgection of the qualified defense took place on the eve of trial after a continuance was 
denied. Thus, the filing of the declaratory judgment action would have been an exercise in 
futility in any event. 

‘ Gandy does not impose a duty on carriers always to file declaratory judgment 
actions. State Farm Fire & Cos. Co. v. Gandy, 925 S.W.2d 6% (Tex. 1996). Indeed, Gandy 
notes that the insured can file a declaratory judgment as well. 
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It is true that an insured in T exas has the right to reject a qualified and control 

its own defense. It is also true that Texas law favors settlements. However, Texas law does not 
fevor settlements that multiply and distort litigation, nor does it favor those who would settle with 
another’s money. Texas Association of Counties County Government Risk Management Pool v. 
MatagordaCounty, 44Te\.S\sp.Ct J.215 (Dec. 21, 2000); State Farm Fire & Cos. Co. v. Gandy, 
925 S.W.2d 696, 715 (Tex. 1996). The Court agrees that the situation (nesented in this case is not 
the same situation as in Gandy. The insured in this case actually paid money to the claimants in the 
underiying case, and no assignment took place. Nevertheless, file Gandy Court’s broad 
pronouncanent teaches faifiier by clearly proclaiming that judgments entered into without a fully 
adversarial trial are not binding on the non-defending carrier. 925 S.W.2d at 714. Matagorda 
addressed the flip side of the present case, but clearly dmonstrates that the Court frowns upon one 
party settling with another’s money. 

Further, the effect of this settlement is not to end the litigation, but ratter to switch 
parties fiom homeowner and builder to insured and insurer. Legacy Homes suiqily traded one 
lawsuit for another. Legacy Homes has also created a situation where the natural alignmrait of 
parties is skewed. Instead of file insurer ai»i insured working together to defoid gainst file 
underlymg claimant’s contentions, the insured will now work on the same side as the underiying 
claimantagainsttheinsurancecompany. Whereas in the underiyingjitigation. Legacy Homes would 
have been in the positi<m of defendii^ its work, now Legacy Homes must concede that substantial 
questions about its wcnk exist in order to suppmt the large settlemenL The settlement then, ter fiom 
resolving the dispute, multipties the lawsuit and distorts it 

Additionally, this is not a case where the claimant is unwilling to settle within policy 
limits and the insured seeks to fnotect itself from excess exposure by limiting such exposure in 
settlement Legacy Homes has sought the entire amount paid in settlement firom Great American, 
and it contends the entire amount is covered under the policy. 

Legacy Homes argues that file discreiion of the insured is limited by the reqirirement 
that the settlement be reasonable, and that this requirement adequately {notects the insurer. It has 
never been the law, however, that cmepersoncan spoid another’s money without his consent, subject 
only to the requirement that the spending be “reasonable.” That argument might be weightier if 
Legacy Homes was contending that Great American owed only a portion of the setfiemenL Legacy 
Homes has not cited any valid Texas authority ^ving the insured the right to sign checks for the 
insurance company so long as the insured settles “reasonaUy.” 

The policy placed in evidence demonstrates limits in excess of the settlemoit Thus, 
in settling. Legacy Homes, by its own contentions, was entirely “playing wnth” Great American's 
money. Legacy Homes has advanced no policy reasons why the result in Matagorda - that the 
insurer cannot “play with” the insured’s money - should be different if the situation were reversed. 
Thus, the tects of this case do not require an analysis of whether the policy ctmsiderations are 
different when the insured seeks to “play with” both its money and the insur^’s. 

Finally, it is not this Court’s role to rewrite an insurance policy. The language in 
question is standard and common. If the legislature or the Texas Department of Insurance believes 
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that the clauses in question are un&ir to insureds, they can pass appropriate laws or regulations, 
hideed, the Department of Insurance did pass a board order requiring certain policies to contain a 
prejudice requirmrent relating to the “notice of suir condition. See note 1 above. If flie changes 
advocated by Legacy Homes- requiring prejudice for all conditions precedent or allowing insureds 
to settle with the insurance company’s money without regard to such conditions precedent in the 
insurance policy— should be made, those changes are not for this Court to make. 

In view of Gcpidy and the poliqr analysis above, the Court finds that the public policy 
of tins state does not require a voiding of the policy conditions precedent in &vor of the insured’s 
right to control its defense. 

P laintiff sought a declaratory judgment of coverage and sued for breach of contract. 
The Court grants summary ji^gment that Plaintiff is trot entitled to ind^rmity under fire policy for 
the Proctor v. Legacy Homes settlement and that the failure to pay that settlement was not a breach 
of contract. With respect to attorneys’ fees for the declaratory judgment action and attorneys’ fees 
for unreimbursed defense costs finm the underlying lawsuit, the Court finds tire summary judgmrait 
record is inadequate to decide or fells to address these issues. Accordingly, simimaty judgmrait is 
denied without prejudice on the question of attorneys’ fees. 

Sincerely, 


Catharina Haynes 
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November 26, 2002 

Cadierioe Kays Steven Dunn 

16475 Dallas Pkwy., Ste. 500 61 16 N. Central Expwy., Ste. 1090 

Addison, TX 75001 Dallas, TX 75206 

Re: Sabre Realty Mgmt. v. Shevlirr, Cause No. 02-5894 


Counselors: 

Before tlie Court is Plaintiffs Amended Motion for Summary Judgmoit heard 
today. Having considered the motion, the response thereto and all competent summary judgment 
evidence, the Court concludes: 

1 . The evidence proves, and Defendant does not deny, that Defendant has 
foiled to pay tent when due for the months of Afnil 2002-November 2002 
atxl that Defendant foiled to pay his yeaor-end reconciliation for 2001 . 

Thus, to date, $16,630.08 is owed before considoation of any defenses. 
Rent continues to accrue at the amount of $225 5/month. 

2. Plaintiff pleaded {xesentment of the c laim; thus. Defendant had the burden 
to specifically deny under oath such presentment fw purposes of Chapter 
38fees. This was rtot done. Thus, und^bofo the lease and Charter 38, 
Plaintiff is entitled to fees if it ultimately prevails. The amounts set forth 
in the Kays affidavit are uncontroverted and ate reasonable and necessary. 

3. Defendant reUes upon the defense ofmitigation to preclude surturrary 
JudgmoiL Because this is an affirmative defense. Defendant must raise a 
foct issue as to diis defense to defeat summary judgment Lunsford 
Consulting Group, Inc. v. Crescent Real Estate Funding VM, Tt S.W.3d 
473(Tex. App. - Hous[lst Dist] 2002, no pet) The landlord’s duty to 
mitigate ‘Requires the landlord to use reasonable efforts to fill the premises 
when the tenant vacates in foreach of foe lease.” Austin Hill v. Palisades 
Plaza, Inc., 948 S.W.2d 293, 299 (Tex. 1997). Defendant has suggested 
that Plaintiffs leasing agent is not particularly competent and shown a 
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lack of advettising in trade journals. However, Plaintiff has demonstrated 
some efforts to mitigate, and Defoidant has fiiiled to put forth any 
evidence of what an “objectively reasonable” effort would be. Thus, 
Defendant foiled to raise a foct issue on the defense of foilure to mitigate. 

As a result of the forgoing analysis, summary judgment should be granted to Plaintiff. 

Ms. Kays may prepare the order. 


Sincerely, 


Catharina Haynes 
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March 25, 2002 

Emil Lippe Mary Aim Beaty 

2001 Bryan Tower, Suite 1850 10246 Midway Rd,, Suite 203 

E)aUas,TX 75201 Dallas, TX 75229 

Re: Medical-Billing v. Linda Walker, Cause No. 01-10578 

Counselors: 


Before the Court is Defendant’s Special Appearance heard on March 14, 2002, with 
additional briefing allowed to be filed by March 19,2002. Defendant opposed Plainfiff’s motion for 
continuance of the hearing. Defendant declined to appear in person; instead standing cm her 
affidavit The Court allowed Defendant’s counsel additional time for briefing, but the Court did not 
grant leave to file any additional evidence nor was such leave recpiested. Having opposed Plaintiff’s 
request for a continuance of the hearing. Defendant will not now be heard to complain that she 
needed additional time to present evidence. The Court declines to coDsider file “evidaKe” attached 
to Defendant’s “Addition^ Aufiioiities in Support of Defendant’s Special Afq^rearance.” Instead, 
the Court will rely t^mn file affidavits on file at the time of file hearing and file testimemy presented 
at the hearing. Even if the additional evidence were considered, however, it would not change the 
outcome set forth below. 

Whoe a defendant purposefully directs libelous ccmduct towards a residoit of a state, 
fiiat conduct can support exerciseofspecific jurisdiction in that state overfiiat defendant See Colder 
V. Jones, 465 U.S. 783 (1984); see also Keeton v. Hustler Magazine, btc., 465 U.S. 770 (1984). In 
her Additional Authorities, Defendant ctmtonds that she did not libel Plainfiff. It is not the office 
of a special appearance to determine the merits of the claim. Instead, the Court looks to the 
allegations and the link between the defendant, the forum and the activities in question. Here, it was 
Defendant’s burden to negate jurisdiction. She foiled to prove that she was unaware that Plaintiff 
lived in Texas or that she was not the author of the comments attributed to “Linda Walker.” The 
Linda Walker comments attached to the petition, and not denied by Defendant, support a claim of 
intentional conduct directed at the forum state. Indeed, Texas laws and a Texas attorney are 
specifically discussed. Walker knew that Plaintifflives and does business in Texas (or she has foiled 
to negate such knowledge). As such, maintenance of this libel suit in Texas do% not offend 
traditional notions of fair play and substantial justice. The special appearance should be overruled 
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Responses of Catharina Haynes 
Nominee to the U. S. Court of Appeals for the Fifth Circuit 
to the Written Questions of Senator Dianne Feinstein 


1. In your response to the Committee questionnaire you wrote that 100 percent 
of your practice has been in civil proceedings. And while seeking re-election as a 
state court judge in 2006 yon stated in a questionnaire, “I have never handled a 
criminal case.” Yon are nominated to the court of last resort for almost all criminal 
defendants throughout Texas, Louisiana, and Mississippi. 

• Please explain in detail the extent to which you have handled cases during your 
legal career involving the interpretation of each of the following: 

o The Equal Protection Clause of the Fourteenth Amendment; 

o The Due Process Clauses of the Fifth and Fourteenth Amendments; 

o The Fourth Amendment protection against unreasonable searches and 
seizures; 

o The Eighth Amendment prohibition of cruel and unusual punishment; 
and 

o Federal criminal statutes. 

• Jf confirmed, what would you da to prepare yourself for handling criminal 
appeals? 

As a judge, every case that came before me involved consideration of due 
process, although it was not a contested issue in every case. This issue arose particularly 
in de&ult judgment cases and in cases where a nonresident defendant challenged posonal 
jurisdiction through the Texas procedure of a “special appearance” (which is the 
equivalent of a Federal Rule of Civil Procedure 12b(2) motion). 

The precedent of Batson V. Kentucky, AnSM.S. 79 (1986) and progeny, which 
involves equal protecticn issues, sqjplies in state courts as well as in federal courts, and I 
have appli^ that precedent in my court Indeed, the first week I was a judge, a Batson 
challenge was raised in jury selection in the case of Tasby v. Robinson, Cause No. 97- 
7221. 


As a state district judge presiding over civil cases, 1 have had to learn and apply 
criminal law concepts. For example, I presided over cases under Chapter 59 of the Texas 
Code of Criminal I^cedure involving the forfeiture of contraband. These cases required 
anaiy 2 dng vdiether the charged offense met the standards of this chapter, as well as other 
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criminal law ccaicepts, such as a showing of probable cause for seizing the alleged 
contraband, which implicates Fourth Amendment concerns. 

Occasionally, I had prisoner lawsuits that alleged cruel and unusual treatment in 
the jail or prison. One such case that I pnesided over as a judge was Wallace v. Dallas 
County, Cause No. 98-07602-J. In that case, the prisoner fell in the jail and alleged that 
he was mistreated in violation of the Eighth Amendment after the fall. The jury found 
against him. 

Some federal statutes have both civil and criminal aspects, such as the Racketeer 
Influenced Corrupt Organizations Act (RICO) and securities statutes. In handling the 
eivil side of such cases as a lawyer, I became familiar with the elements and analyses of 
these statutes on the criminal side. Examples of such cases handled as a lawyer include; 

Enterprise Dnlling and Manufacturing Co., Inc. v. Western Petroleum Services, Inc.', In 
the United States Distriet Court for the Southern District of Texas. Victoria Division; 
Civil Action No. V-88-025 (alleged civil RICO) 

B.J. Gierhart v. H.E. Chiles; In the United States District Court for the Southern District 
of Texas, Corpus Christi Division; Civil Action No. C-90-245 (alleged civil RICO) 

G. M. Rowe V. Western Petroleum Services, Inc.; In the United States Distriet Court of 
Texas for the Southern District of Texas; Victoria Division; Civil Action No. V-88-51 
(alleged civil RICO) 

Travis Askew et al. v. H.E. Chiles; In the United States District Court for the Southern 
District of Texas, Houston Division; Civil Action No. H-90-3003, off' d. No. 91-2219 (5th 
Cir. 1991), cert, denied. No. 91-647 (1992) (aUeged civil RICO) 

Merrimac v. Buckwaller, In the United States District Court for the Northern District of 
Texas, Dallas Division; Civil Action No. CA3-89-976-F (alleged securities fiaud) 

Additionally, I worked on some cases where parallel civil/criminal proceedings 
arose. As a result, I became fomiliar with the pertinoit criminal statutes in those cases. 
Examples of such cases handled as a lawyer include: 

In re Fort Worth Gold & Diamond Exchange, Inc. dba Fort Worth Gold & Silver 
Exchange; In the United States Bankruptcy Court for the Northern District of Texas, Fort 
Worth Division; Case No. 491 -4526 l-MT-7 (I represented a creditor in this bankruptcy; 
principals of the debtor were indicted for and pled guilty to bankruptcy fraud.) 

Lincoln National Health and Casualty Ins. Co. v. Clark, Cause No. 92-2404-C, In 
the 68th District Court of Dallas County, Texas (I represented an insurance company that 
alleged fraud in frie application by Mr. Clark as part of a scheme to obtain excess 
disability and health policies; Mr. Clark was indicted and pled guilty to mail fraud in 
connection with the scheme.) 


2 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00790 Fmt 6601 Sfmt 6i 


S:\GPO\HEARINGS\47450.TXT SJUD1 


PsN: CMORC 



781 


VerDate Nov 24 2008 


Last year, I was specially requested by the Judge of the 95th District Court of 
Dallas County, with the concurrence of the parties’ counsel, to act as a mediator in a case 
alleging claims under 42 U.S.C. 1983 for deprivation of due process in connection with 
the firing of deputy constables by the newly-elected constable. Estate of Stanley Gaines 
et al. V. County of Dallas, Cause No. 01-4784-D; In the 95th District Court of Dallas 
County, Texas. 

In addition to a strong academic record, I believe that I have a strong record of 
handling complex cases as a lawyer and a judge that prepares me to address issues that 
may arise that I have not previously handled. I believe that I also have a strong and 
demonstrated commitment to continuing education ~ I am a Fellow of the College of the 
State Bar of Texas, which recognizes outstanding achievement in continuing legal 
educatioiL I have continually met the continuing education requirements for membership 
in that organization since joining in 1990. I also attended extra courses, not required by 
any law or rule, to obtain a Certificate of Special Competence in Civil Jurisprudence 
from the Texas Center for the Judiciary in 2005. If confirmed, I would continue to att«id 
continuing education courses in a variety of topics, including criminal law. I would also 
continue the extensive reading I already do of advance sheets (containing summaries of 
recent court decisions) and relevant legal articles. 

AVhether or not I have had previous experience with an issue, if confirmed, I 
would carefully review the record, the briefing and all applicable authorities in reaching 
my decision. That is the approach I took as a state district judge. 

2. Please name the curreat Supreme Court Justice whose approach to judging 
you believe is most similar to your own, and explain in detail the reasons for your 
answer. 

I admire all current Supreme Court Justices, and there is no one specific Justice 
whose approach is most similar to my own. I am sure that each Supreme Court Justice 
takes his or her oath seriously and applies the law in accordance with his or her 
understanding of the applicable statutes and precedents, in view of the Constitution. My 
approach has always been one of judicial restraint, careful preparation and careful review 
of the law in light of the facts I fitid or as found by a jury. As a lawyer and a judge, I 
have had the privilege or qrpearing before, working alongside and having my decisions 
reviewed by many different judges and justices. I tried to take the best fiom each of these 
judges aixl justices and apply that learning to my conduct as a judge when I was on the 
state bench. I would do so again on the federal bench, if confirmed. 
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Responses of Catharina Haynes 
Nominee to the U.S. Court of Appeals for the Fifth Circuit 
to the Written Questions of Senator Benjamin L. Cardin 


(1) In response to Question IS (e) of the Committee Questionnaire, yon stated 
that "as a state district judge in Texas, I wrote orders (a few with explanations), 
jury charges and findings of fact / conclusions of law, but I did not write 
‘unpublished opinions’ or ‘published opinions.’ 

As a UJS. Circuit Judge on the Court of Appeals, a major responsibility you 
will have is writing substantive judicial opinions. What experience do you 
have in writing substantive judicial opinions? 

As a state district judge in Dallas, it was not the practice in my court to prepare 
opinions on each decision, given the limited resources and volume of work we had. I did 
sometimes prepare writings etqtlaining my rulings. Additionally, sometimes I signed 
findings of fact and conclusions of law proffered by the attorneys, but most of the time I 
wrote my own findings of fact and conclusions of law, which involved a discussion of 
law and facts. 

In addition to my eight years of experience as a judge, I have more than thirteen 
years as a practicing attorney writing motions, brie& and legal memoranda, as well as 
continuing education papers and articles. I have extensive raperience preparing written 
analyses of the law and ficts of a case for clients, courts and educational purposes. 1 
believe these experiences prepare me well for the task of writing appellate opinions, if the 
Senate confirms me. 

(2) In response to Qnestiou 18 (c), yon stated that "my entire practice as a 
lawyer is and has been litigation>based.’’ You indicated that the percentage of your 
practice in dvil proceedings was 100%, and yonr percentage of your practice in 
criminal proceedings was 0%. In response to Question 14, you stated that "as judge 
of the lOl" [Judicial District Court of Dallas County, Texas] I heard civil cases.” 

As a U.S. Circuit Judge on file Court of Appeals, you will be called upon to 
decide a large number of criminal law cases. What experience do you have 
in handling criminal cases? 

As a state district judge presiding over civil cases, I have had to learn and apply 
criminal law concepts. For example, I presided over cases under Chapter 59 of the Texas 
Code of Criminal Procedure involving the forfeiture of contraband. These cases required 
analyzmg whether the charged offense met the standards of fiiis chapter, as well as other 
criiidnal law concepts, such as a showing of probable cause for seizing the alleged 
contraband. I also had cases that presented Fifth Amendment issues as a result of 
parallel criminal and civil prions. 1 presided over cases filed by {xisoners vdiich 
touched upon criminal law issues, such as the Eighth Amendment. 1 also attended 
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continuing judicial education soninars in which criminal law updates and issues were 
discussed. My court also occasionally heard criminal contempt cases. 

Some statutes have both civil and criminal aspects, such as the Racketeer 
Influenced and Corrupt Organizations Act (RICO) and federal securities statutes. 'In 
handling the civil side of such cases, I became familiar with the elements and analyses of 
these statutes on the criminal side. 

WhethCT or not I have had previous experience with an issue, if confirmed, I 
would carefully review tte record, the briefing and all applicable authorities in readting 
my decision. That is the approach I took as a state district Judge. 

(3) Do you have any experience in working on constitutional law cases? If so, 
please provide a brief summary of your work on these issues. 

As a judge, I presided over cases where issues were raised under the First 
Amendment, Fourth Amendment, Fifth Amendment, Gighfii Amendment and Fourteenth 
Amendment of the United States ConstitutiorL In response to Question 2, 1 addressed the 
Fourth, Fifth and Eighth Amendment issues. The Fourteenth Amendment is implicated 
in all questions mvolving due process, such as whether proper notice was given in a 
defarrlt judgment case and udrether jurisdiction couid be exercised over a defendant who 
is a resident of another jurisdiction; these kinds of issues arose regularly. With respect to 
the First Amendment, I handled a number of issues such as church governance, firee 
speech in libel cases and fiee spewh in cases involving erotic dancing businesses. 

As a lawyer, I have also addressed constitutional issues as they arose in cases I 
have handled. 

(4) What significant pieces of legal or scholarly writing have you composed that 
may assist you in your role as a federal judge, if you are confirmed? 

1 have provided the Committee with copies of my continuing education legal 
writings and articles through the date of my Senate Questionnaire. I have co-authored a 
chapter on Federal Civil Procedure (Ch^ter 17, “Posttrial Motions,” Federal Civil 
Procedure and Evidence During Trial, 5th Circuit (Publidied by Lawyers Cooperative, 
but not circulated)X and I have written several papers on insurance law, legal ethics and 
professionalism, judicial ethics and procedure. I wrote an article on the jury charge and a 
law review comment on the psychotiierapist-client testimonial privilege. If confirmed, I 
would draw upon tiiese worlu as well as my extensive expoience in writing legal 
analyses as a lawyer and a judge. 
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Response of Catharina Haynes 
Nominee to the U.S. Court of Appeals for the Fifth Circuit 
To March 8, 2008 Questions of Senator Edward M. Kennedy 


1. In your Senate questionnaire, you stated that you do not write opinions, 
but that you wrote orders, jury charges, and findings of fact/conclusions 
of law. Your responses to written questions from the Committee 
suggest, however, that your findings of fact and conclusions of law 
include substantive legal discussions, and are not substantively different 
from opinions. If these have not already been provided to the 
Committee, please provide copies of any findings of fact and conclusions 
of law that involved: 

a. federal constitutional issues (including the cases identified in your 
response to question S of my written questions submitted to you on 
February 28 and the cases interpreting Batson v. Kentucky 
identified in your response to question 1 of Senator Feinstein’s 
written questions of that date); 

b. civil rights; 

c. the rights of consumers; 

d. workers’ rights; 

e. reproductive rights or other First Amendment issues. 

Please also provide any letters or other documents you authored, 
explaining your reasoning on these issues. 

Findings of fact and conclusions of law are not issued in every case. They 
reflect the court’s determination of disputed questions of fact and contested 
issues of law; however, it was not my intent to suggest they are the same 
thing as Judicial opinions. Texas Rule of Civil Procedure 296 provides in 
part: “In any case tried in the district court or county court without a jury, 
any party may request the court to state in writing its findings of fact and 
conclusions of law.” 

Responsive documents are being provided. Please note that the findings of 
fact and conclusions of law in the following cases were substantially 
authored by the attorneys, rather than by me: 

Wardlow v. Spectrasite, Cause No. 04-2665 
Watson V. Fleck, Cause No. 03-1 1643 

Calypso Waterjet v. Flow International, Cause No. 05-1410 (Additional 
findings were substantially authored by the attorneys; original findings 
were authored by me.) 

Pybas V. Cigna Healthcare, Cause No. 01-02980 
Plumlee v. Electrocom Automation, Cause No. 97-5235 
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2. You failed to provide a complete response to question two of my written 
questions submitted on February 28. You did not identify or describe 
any case in which you issued an order for judgment n.o.v., but instead 
stated that you had not “entered an opposed Judgment n.o.v. on the 
entire case.” Please identify any case or cases in which you issued an 
order for judgment n.o.v. - regardless of whether that judgment was 
opposed and regardless of whether your order applied to the entire case 
or only to a particular claim or claims. In addition, please describe in 
detail the issues in each case and the reasons for your decision. 

To the best of my knowledge, based upon my memory and a diligent search 
of court records, I have not issued an order for judgment n.o.v. on the entire 
case. With respect to partial judgments n.o.v.; 

With respect to a cause of action: 

Dean v. Swicegood, Cause No. 94-6195 (11/12/99): Ms. Dean filed a 
medical malpractice suit against Dr. Swicegood and his clinic, Hull- 
Swicegood Clinic. The jury found direct negligence as to Dr. Swicegood 
and Hull-Swicegood Clinic and also found that Dr. Swicegood was acting 
in the course and scope of his employment for the Clinic at the time of the 
occurrences in question. I concluded that there was no evidence to support 
the finding that Hull-Swicegood Clinic was independently negligent (and 
granted a judgment n.o.v. accordingly), but I did find evidence to support its 
vicarious liability for Dr. Swicegood’s negligence. The effect of this ruling 
was that a judgment was entered against both Dr. Swicegood (through his 
estate, as he was deceased by the time of trial) and Hull-Swicegood Clinic, 
jointly and severally, for the entirety of the actual damages found by the 
jury. 

Advanced Cast Stone, Inc. v. Kuiper, Cause No. 97-10793(9/1 5/00): 
Advanced Cast Stone, Inc. (ACSI) and Mr. Kuiper had business dealings in 
connection with Kuiper allegedly acting as a distributor of ACSTs cast 
stones. The parties got into a dispute, and ACSI sued Kuiper who 
counterclaimed. I entered judgment on the jury verdict, except that I 
granted a judgment n.o.v. as to Kuiper’s claim against ASCI under the 
Texas Deceptive Trade Practices Act (I awarded judgment to Kuiper on 
another theory of recovery). I also granted Kuiper’s motion to disregard the 
jury’s verdict as to certain credits. As to these matters, 1 found no evidence 
to support the jury verdict. In all other respects, I entered judgment on the 
jury verdict. 
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With respect to an element of damages: 

Edwards v. Darby, Cause No. 95-12339 (6/12/00): The Estate of Annie 
Edwards and several family members filed a medical malpractice lawsuit 
against two doctors and a health center arising from the death of Ms. 
Edwards. By the time of judgment, the claims against the center and one 
doctor had been settled. Judgment was entered on the jury verdict in favor 
of the four plaintiffs and against the remaining doctor, Dr. Darby, except 
that I granted a judgment n.o.v. as to one plaintiff, Sheila Loyd, with respect 
to $4844 in damages for past and future pecuniary loss. I awarded the other 
damages found by the jury to her, reduced for the contributory negligence 
of the decedent and any appropriate credits. As to Sheila Loyd, I found no 
evidence of pecuniary loss in the past or future as a result of the death of 
Annie Edwards. 

Phelps V. Sechrest, Cause 1^0. 97-10295 (9/1/99): This case involved a 
motor vehicle accident. Plaintiff Phelps was driving his car and a passenger 
(the other plaintiff) was riding with him when their car collided with a car 
driven by Defendant Sechrest. The jury found Sechrest 60% responsible 
and Phelps 40% responsible for the accident. The jury verdict stated “none” 
for reasonable costs of repair for the car owned by Phelps. Because it 
appeared to me that there was no evidence of probative force to sustain the 
jury’s finding of “none” to that question and that Phelps had established his 
damages for cost of repairs as a matter of law, I granted a judgment n.o.v. in 
favor of Phelps for 60% of his cost of repair. In all other respects, I entered 
judgment on the jui 7 verdict. 

Stone Products, Inc. v. Americast LLC, Cause No. 01-4030 (2/10/03): 

Stone Products sued /Wericast for breach of contract and tortious 
interference in connection with its cast stone business. 1 entered judgment 
on the jury verdict for Stone Products, except that 1 granted a judgment 
n.o.v. with respect to an element of damages regarding one customer (Gay 
& Sons) and one theory. As to those matters, 1 found no evidence to 
support the jury verdict. 

Enmark Corp. v. Smith, Underwood £ Perkins, Cause No. 01-644 
(3/21/03): Enmark and others sued a law firm and lawyer for legal 
malpractice in connection with the firm’s handling of a case for Enmark. 
Enmark also alleged that the firm overcharged it. 1 entered judgment on the 
jury verdict for Enmark except with respect to the damages for 
overcharging. As to that element of damages, 1 found no evidence to 
support the amount awarded. 

Younts V. Vistar, Cause No. 03-7593 (6/2/05); Ms. Younts sued Vistar for 
damages sustained in a fall at Vistar’s premises. 1 granted judgment on the 
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jury verdict for over $778,000 in actual damages, except that I granted a 
Judgment n.o.v. as to future medical expenses. As to that element, I found 
no evidence to support an award of damages. 
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Response of Catharina Haynes 
Nominee to the U.S. Court of Appeals for 
the Fifth Circuit 

To March 8, 2008 Questions of Senator 
Edward M. Kennedy 


Documents provided in response to Question 1 
PDF 1 of 3 
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CAUSE MO. 01-8448J 

tlOraDAD'TRlNr GARZA ctaL ) IN THE DISTRICT COURT CV 

fluitifiBi, ) 

▼. ) DALLAS COUNTY, TEXAS 

DALLAS INDEPQ4DENTSCHOOL ) 

DmRlCTctaLDeftadMds. ) 19Ist JUDICIAL DISTRICT 

PINDINGSGPPACT ANDOONCLUSK»IS OFLAW 

OiiJaiiaiy 25,2002. this CMCcame onto be tried; «Ilinrties having waived 

e jayott the only wnumiiig issues in dilate — the wnouat of PlaMdifl&* and Dr. Penptt’e 

attaae^’ Sms aid exiienses in dus case - all matte» in dispirte were tried bcfiHe Md 


siriinttod tD tfac Coint. 

The parties ageetbri die awards (rfsBoineys* fees and eacpensessfaiwild be 
fOidenda^Fig^Uc^n^UISD. Having comideicd die evidence ptesenlBd and fee 
eenteaieedi h e fil e an d p wyeedim i i befcaedie Coast jndicMlyiiotked, a nd liav i nd headfee 
aqpnnenlsofooiBiael,dieGaart makes diesefindingat^fect and GoadusiaiisoflasrpaiaiHia 
to TRCP 296 wliidi does not lequie ai^ pirtiealar feott diaeoL 

Badigfoimd. An extearive feseassion tri’ the badtgroand of this case is 
annecetswy because fee Court’s holdings in this case have been mcniorialized in odier 
cideiaL In snmn i ai y, PlaintifSi broogfat this suit allying that the DISD and its twrtees 
vioisteddie Texas Open Mectngs Act (Govt Code Chaptor 551) by conducting iapioper 
daaedaeSMnBeniediaiiictiiig(Ca«nt lXhDldiag iM n | nopnr l ynoticcdiaeetings(OBwaa2sod 
3) and hdfing’lrtagipereir meetings to stand the Open Meetings lequireaieitt (Gonat 4). 
hHlIrtofdie erigB a ri esofdie upco min g lw Mad id e ctien, ajoiy trial wasadiedaledena'’fest 
tiadr ferDecenfeor 17. 2001. 
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la •ddilioa to tUDg die DKD, PbdntiSi sued each tnistee in hitfticr ofikial 
capad^.mehidii^Dr.LoisPaiRitt. Unlike dwodiertnutees. Dr. Panott took fbe postion 
i l moit iiBme i li a tdy di^nt least wBieaiywpefiaeetingghaa idcea^aceandgMwPbudifb 
an a ffi dav it to flat effect As a iesdt,DKDeefiittd to provide a defease to her. ald|oi^& 
piDinded a defiate to the odier etgjit Irnsiees and an agreed diat aay nKHMiaiy fidin% fer 
die jodsmeBt in dib case wonld be borne by DISaO. not the individual inistees* penond 
fanda 

Uhinialdy, an issueson Coonb 1. 2 sod 3 and Dr. Panott’s cross-dain wen 
cidiecreaQlvedbysiHnniaiyjudsneatorinootBd by die sanaiBnyjndgineat biddings eaccpt 
fartfae amottcaofaaomeys* fees sod expenses for Plaintif’s and Dr. Parrott. Conntdwas 
Botwailed Aoidy befiMC triaL The parties agreed to pioceed widi a beach bdal on the 
rttoaqo* fees and eqxnsea issnesadisdi was dm held en January 25. 2002. 

DBD cenceded dot Pfadntiffii “wibstantially prevaUetT co their 
cadllmg dmi to reasoosUe atlora^* fees and costs of lidgation under Govcnuneat Code 
Sectiaa5S1.142(b). (XaDr.Pinall’scioss-danii,dwCo«rtfadklthatDr.PaBDttwasentided 
to a IsHted defeats — the was cadged to counsd to provide only a defease dot was not 
dHpKealivB of dto eSbrts of DISD’s counsel on bdnlf of die trustees as a whole (afeiA 
efi brts b e nefit te d Dr.Panott). BecanseDISD&iledtoooaidywidiitsoUigrtiootopRitdde 
a defense. Dr. Panott is also enihled to reasonable and n e c e s s a r y attorneys' fees fcr 
pnaending her cnet-claiitt. 

Ihe Court win address esdi set of a t t waq n * fees in him. 
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: 289 

riafaitilb* Atfatmtyt Fees 

What is anasoiuAU fee for lheHee$ss(ay services cfPlain^’ eomaetin 
tmsease? Flunlifi&nqiKsledinawvdof^8,543.00 for fees thm^ die trial 

ofdnscaseL IXSD signed that no more than S75/)00 would be a reasonaUefbeflnNigli 
Deeead»erl7,2001. TheOonrthas addicssedFlainlif 6 *rea 80 iMl>le attorney* fees nsiiigaie 
f]llowiiigfitttois:(l) die tune and tabor involved, Ihe novelty and difficult of die foestions 
mvidved, and diedaUnqiiiiedtopeifiinn the legal sefvicespiopedy;( 2 )diefeeciistoiBarity 
dniged in Ibe locality for similar legal semccs; (3) the amount involved and remits 
(Mamed; (4) foe time limitatkins kqiosed by the clienl or foe dicum^nces; (5) the 
caqietkncc; icpniBtiaa, and abitityof die lawyerpeifonnmg the sendees; ( 6 ) foe natme and 
lengfo of foe profesBonal idationdiip wffo the dient; (7) ndiedier die foe was fixed or 
oontingent on results obtained or onootiBiity of collection before die legal aeraoes were 
rendered, md die iikdiliDod dwt the acceptance of this wnric would preclude other 
engdoymeOtby die lawyer. At^mrAiidarstmAQKV. Perry Equip. Corp.,9hS S.W.2d812 
(Tex. XSVrjuKeitartsemComtyv. IPyaaolii, 17 S.WJd 334, 345 (Tex. Austin 2000, 

pet <ieaiedKsp|i])dng Any fiKton to case iidxre statute audu>iizcdreoovcayor*nasoDabie 
attomqr’s&eaO; Tex. Disc. R. Prof Con. 1.04.' Having considered same, the Court finds 


' Semndoffoe experts who testified relied upon die fotiois set foifo in 

JUiHSORKGaofgteJ%ftw«ty£ipma;foe.,4S8FJd714(S*Cir. 1974). Becaiiee 
JUhiaoe is a ftd^ case, it is persuasive but not binding aufoorily. The Court has relied 
ptanarily upon Texas aufootiQf for its con eln sioos herein. However, the Court notes that 
die Jbfoisoa foclors are vntnaDy identical to foe Texas foctore exeq^ dat Jbfoimn 
eqpns^ addresses nadetitabifi^ of acaseand "tswwds in stmflarcaae^ as ftetor^ 
while diesebciois are only hnpiied in foeTexasfoctots, SeeOt^Y.COEaiaprise 
Ox. 54 S.WJd 526^ 528 (Tex. App. - Hbuatoa [1* Kst] 2001, no peLX&denl and stree 

ytmmAmmA m Mi * (»iilt^«Milj^l^ 
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tfatta tw M on i bte fee iytt » i>ect8 M gyservicegofKaintiffe'c<HM5elthrcwgh flic cooehaion 
ofSiel«DBiiy25 trial i«S157380.* HieCoartpiovidettdetanedexnntaatioAofdiefectan 
oonridend in amwHig at lU> anmber bekrar. 
mat IffujU Stair 

At the ootBe^-ate caae iawrfved puisak <^a veiy in^MitaBt {Kin^ldK opaa 
govenmenL Phmfifft aoit^ uganetiye and curative idief for Open Meetmgi Act 
idcdatkauidberfoaiiiiHoeydaaaagec. blmagfog this actioD,Piaintil&viwieassniBd that 
foey would be ryposed by ataltetl and eweyetent counsel 

The Opea Meetaaga Act addresses die right and need of all citneBa to be 
mfonnedoftfaargDvcnnKafsdBlifacntiQiis on an issue as critical as ledabktiiifr Ttaa 
emdeaoe demomtnted thri fiahice to canfotce sach rights sen contiihute to fechagiof 
sMpfeioa Md diseafiniiiscaBead Igr aome measben of the c cnm i nni t y . The evidence 
risowed that the icSef ao^tU atai ntihnatdy obtained was valuable to foe oonaniHu^. as it 
lestoiedA^ in the process, nserefore^ the rights sought to be viadicated in tbit case wae 
and an WQftfay of an agipearive^ dined and sifostantial effort by Pbaotiffi’ attcmqiK. 

In a hager senses experienced, ijuafity attonie>s must receive adequate 
c o m p ena a H opuhenftei r e fl bit s leadtovin&ationofiniyoiiant public sightssDlhatqtBeas 
with meritorious cases win be able to aecune^MUe attorn^ in die fttuie. Because meat 
g n wn a n e a trientiliea have the jesowces to reta in araa noed counsel, such as diateiiiployBd 


* Ahhough a spe ci fi c b ie a lBiowB is not required, this equates to a totril of 

S31.d nqneated bona dam# Jamsny 24. less 17 unnecessarily dupficative houn pitti 10 
lawn for two fanvyca topeegaie fia; attend and partk^ate in die Jannaiy 25 trial, 
nadt^fied by a Mended rale of S3(XMiour. 
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by DISD here, piaiiili£& need to be on equal footii^ in Older to make cure thM if ihrir cue 
hat meri^ flieir rights win not be lost dmuj^ thdr insbilily to retain equals effistive 
coun i cL 

The uncw drowa te d ewdenceestobKahed that the Plaintil& w er e W| i t e s eBted 
bydilled,haid-woridQgHidelfeetifetltoaNys. AS lawyen involved in dna case on both 
rides wfwseated their cBeotazeriouslyondwitttahi^ level ofinidlect and oialodvocaty. 
The adversary process detnandted nothing less in a case such as this one. 

Afeat-iyaek Hard-Poa^Case 

lfadoid)tedly,ftiacasewaaoBa‘*6stttack.**Cipa imsi a n<i es|iio< v idedlesa 
fta n tfae en wnflis* rime fio mfilin gtoacheduledjtBy trial, which is an eattreaelyctiMtn eja e d 
adwdolefcr a state distiictooint case. The *‘&st tiad^ required the attomqiB to 'Mrep 
e tw y ria n gf* and tom anhstaBririasanediateattenriott to this case. Mom attoaegia had to 
wodc on rias matter ritm ofdmndly would be necessary if riie care had beenspmad over a 
year or eighteen mmitlis* Asarenltsoine^eaterdnpiicationofattnneylineatheMingSt 
d cpn a hio iB and cBeat and attoogrco n ftienc e s is ^jpwpriate in this case flan in cases n ot 
on a “ftri tnd:,’' because eadi attamqriomt be tofetmed about the case in Older to reader 
neeeessiy scraoea and no one attomey can oonqtfcto all the necessary tadcs. 

Tins caae preatatod novel t|iiestkais of lact and law, partieukely at the area 
nmedet fiir reqr wrengdonig. It was a veiy kaed-ibiq^ case. DlSD’s w iln e s m s 
sugge s tod that this was a at r a i ght faiw re d case Oat preteoted few tfifiBc^ qneslioiis. 
However, DlSD’a asieitiott if oonlntricted by the extensive briefe fifed and poeiriaiis taken 


* areRHleatrfhidfeiriAdBi in ittrati(io,Rnte6,proviangripiestieidae^.iir 

<£i|NMritioB 10 civil citci. 
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292 

byraSDtedC For cmqde^ die to-caUed llmooutegip in the notice of the October 1 
Bwetiiv,* rriiidi Mr. Heidi ofrined was a miqtle issue, qMiked much dk3>ate and discBa&n. 

DBD 4fid not adfaKnidedlgB any notice pioUem until a footnote in its RqwBse to die 
SBiunicyjndgnMntax»tionPtanidffiliadto61& Tbo^when DlSDIadiocancedeaBtiinB 
^ sc i g w aicy at oral argsinent-oBAesuBnaityjudgmeiU, it argued that die d i s c i o p ancy was 
not anporlaot, necessitating more briefing* bwasnotundlibelKaiii^onDecendicr 14^ 

2 K raondis aOer die dHlknged vote^ that DISD finally conceded that the lack of imper 
noticeieqiiBedavtriifingoftbewitB. This, r^iidlessofwiietber that issue was *%an^’* 
it still nqiBhedPhuntifiSi' counsel to qiend many bouR filing, argniagandbdefiagdie issue 
sadsiielMig mnmwy jtiitgFiMMit SevenJodieriasaes now diarartcrizedaamqile occupied 

finally iiwngrimiv^ hiaddttH)o,t]ieieinedMsissae 
pic s tnle d ncweiquestionsoflaw,ieqnwiigexpcditedl»iefing. BecanseofdielackMTexaB 
case piooedeflt on some issues, die parties bad to lesescch sinular statutes in other aMes, 
adding to die time diat had to be qieoL 

fa die ftw abort moodis tins case was pending, over a dozen hetnogs were 
hdd,nninewiua^entco n fewBecs a n d rt tom cycooftsenccs were conducted, nailt i to detrf 
h sie fc a nd motions wore filed and some dq ws itioosweietriDen. All such wnkwmdonecsi 
sn soedented timelsUe isid in the face of iaiense pabKc scrotiny. 

The Court finds that this was an intense, difficult and novel cascL As sudi, it 

* For die October Imsctin^DISDfiakd to comply with Texas law 
w s piiringp ostmg 72 hems befiao a s ched ule d meeting. 

* DiSD filedaleti e i brief on December 11, 2001, arguing dat the timmg 
dcficksiqrm dm October Inotfce should not result in a vMdiig of the redistiic^ vote 
taken at dmt meeting. 
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» not supfinig ant ft took aevenl lawym and haadtab of hMiis to oosichide^ 
OatotmayFeesaHdVhcertamtycfCoUeetion 
IteewMOfftot deal oftcstunony and aigiimeiitobwtfwdiedierthe^eciic 
iatoactagBdlgrflieiataiiM^iaaibca8eweK‘‘ciistoinaiy.’* TestunoByabootwideiangea 
offeetfcrvMiow AiH and experience levcU*wi i pre se nted from difforentwilncset. The 
«^neaetdaoaaat)»daiea*enigBor'1>lende(ritoeciMfged. Finally, kfr. Miller addbraed 
On need to take into acooutd fto ipedal ciicamsUnces of this case witb a “lodetlar times 
BMd^fiaf a Bp re e d t. SeeBorg-War»erI*ro$eetneSetyicesCorp. y.Flores,955S.'9f2d96l 
CTex. App.— Oaq^Chriad 1997,nopeL). ResanlletaoftbeinetiKxMogyap]die4dKCaiitt 
e oiK dn fa a rt n r On a ao a t iny oa ton tqpealion is whether ttic- overall fee awawledia wi a aen a WB 
HI li^ of Ae &eton listod above.’ Arthur jbtdtrsoit ACo.v. Perry Bqu^ Corp^ 94S 
S.VJdS12(ViOL 1997). hOiisRtaid, it is sigoiScaBt that the hoon billed in nahdiffi* 

EdiMta 1 and 3 re present a substantial re&ictioa (almost pesccstt)* over the ’’mr/’ 

hoots. The boon prasei ded to On Court ate rally those Bat, in the jodgoaean of Haintif&* 
altocneys, weee oflicieBt and praductive boms raid are coosidenb^ less Ona the houra 
actaaiiywodaed. Sndt boon ate deserving edah^heriate Ann boats, when oveiy 

bowworiccdialiaied. TheiecwdtBdevideace demonstrates that Plandiflb’attoiiiqo made 


. * TbeiaageoffeesdiseassediathBvariaas witnesses' testunraqrwasSlSO 

to $730 per hour. 

’ Atlmi l le i gy ,thete ate not that many instances were such actions ate 

beoo^ in Danas and pasties teeovec. Thus, what is '^aistoinaiy” may have to be viewed 
fiom die broader vaMage of oesnplex governinentai liligBtioa. 

' The nvideace es t a b l i shed that 10«g bouts were wotked, only 531.6 of 

which were billed. 
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efltetiw uae of snociatet with tower iMlliiig ntes. tfaerdiy towering Ifae ovndl total * 

nasi«iffi*e(MiBsdtodcducawoao|»obonobaw Ontyiffeeawae 
wc o* c»d(wdcdtected) i iga ii i8t flic DBDwoold it get paid. Asaiesiiit,diefeewuliig|il)r 
uieert^ and itottsaiiig even iDOfeao. Evidence dtowedth^ this fiimbia a idattombip 
with variouiadnoPtyco niBHim t ie a t h at win extend beyond this caaa. Theidatioraldpisnot 
one, however, of a OMpoiate dient who provides stea^t "bulk” woric at a steady rate of pagr 
ftr t nsdiioed ibc; 

Mr. Pc i e x testifi ed dw t be had odterpayngwode he couM have done dnmg 
Ait time period flat he had lodetfnedoe to his woric on this owe. Ftitther,hedso testified 
that taking Ais case could have the eflect of scariqg off ps(yiqg coipotate Resets becaase of 
the specter of IsIriHig on AeenabtWawenl.** 

An of these Acton wei^ in fimr of not Ascounting Ae Acs bitted in 
nrintiCfi'BdiibilBlanda. 

TkeKitadl 

Aceceding to the testimwiy of Plaintiff Vsea and CowHwissioner Pricey B»e 
lendts ebtrined bate had an hnpartant nspact on tile oonanuni^. the iipnactive s^ef 
cbtaiwid, to the ententpoaribb^ has ritfitodflte wrong caused by the haptnopcaiyctosed 
sesrionsandnotioeviolationa. Ihepublicnowhasaoeeastothetnistees’dclibeiationson 
amanerofgieatpiAlieimpoitBace. the vole taken at the inqKOperiy noticed meeting hat 


* the attoraegrwiA the hiidKSt billing lato bitted only 22.7 bows beftie the 

tonnaiy 2d trial, vrindtindBded two lengAy and snbstantiid heatings befinoAecoart. 
Hm attomeywiA the second h^Aed billing late bad ejdensive and salwtaalid 
hivolveawat in hearings, d^osittons and briefing h> the case, but billed oajy 110 houn of 
tile S3t h otiis dtneged. 
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bccBVoided. The prin^^Myrivcdind die rewto obtained juaj^^t wib s twiHri iwirJ of 
fteaindaacase; 

Boed 1900 aD Rkvant bcton and file evidence preseated, the Dniit finds 
fiat an oventt fte <^157,390 fiHDni^ dte trial of this case fiir Plainfiffi’ attomcg*’ aetvieea 
isieasoaaUe. The Court haaconaderedaD relevant factors for appellate al tom cya’ feta and 
fiBdsasfiiBows:(l)SSO.OOOisaRasaaaUeattoai^’ fee ferPlaintii&’d^teseofaoappeal 
to die Couit of ^ipcab; aod $S0,000 is a leasonabte fee for P1aintif&’ attomcgs* wade 
in oonnectioii witfi iBview Iqr the Texas Sopteme Court. 

Dr.famtt’s Atteiw^* Fees 

WhatisarmumtMgfitfiirAeMeeessaryservieesqf Dr. Puma's eomtdfir the 
msetssay d^mse «f Dr. Pamu mot dypBeotnm of dut gtoeroBy prmUod by DtSD’s 
roooatiamdforAeprotraitkmcfAecraa-cIaim? IheOaart’ahoUtaigaatoDr.PamtFs 
fees ISM moee namw fiian fiist of the namtiffe. Whether Mr. Roseafiial’s fees tone 
icisoaablr for hit lepwtontatirmofDr.ftarott mils entirely** is not file queitioii. Recovery 
aisinrt USD is fimiled by the fact fiiat the defense obligalion found by die court was venr 
lanitod in of Mr. Moyti’s zealous rqtceseatatkw of file “body ooipotattf* sod fito fact 

tost Dc.Fanott*sBi<Bvidnal assets tocw not in jeopardy inthis case. TbeCoartnleddiat 
esfiyaiaaen &ect|y idated to Dr. FMoit’s defease that were not di^iicative of the larger 
defense eflbst were to be l e i inb u rsed. 

Asairanit, the Court finds that the reasonsMe and necessary fees forthe non- 


* T1ie|inteclk«ofDr.Pam«fsollisriBleiestsandiepottdkmm^jastify 
fits tine spent by Mr. Raaenfisfi, but fiiis would not be port of the ikSD’s defense 
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Ai^ieilive defense ofdie MM it$12^7S teoogii fte (rial court lesolutioa of die nsadiffi* 
ciM and die icMOMbie ml necetsaiy fees for die prosecution of the cTOM-deki is $ 1S,7S0 
(braaiJi die trial <rfliiiscaM fere total fee dm^ trial of $28,125.” TbeCourtbas 
considered ell rdevsntftctofs for appella te attorneys* fees and findsaafoIk>wa:(l)$lS,mo 
isa w aa mi iM ea t to ni q n* fce ferDr.Panott*s defense ofan appeal to die Court of^pperis; 
and (2) $1 S/lOO is a Rasonriile fie for Dr. Panott’s attoia^s wnk in comectioa wife 
review by die Texas SiQirenie Court. 

Hie nooffe^dicalive defense of Dr. Parrod in diis case did not re^iae bar 
coonsd*a attendance at all bearaigs, deposiiians and ofeer proceedings. Nor did the 
p roa eculi encflliecross-claim. BeeauseDiSDwastaldBgdieleadontheiiovriaaddifficalt 
togal questions, die poitiott of Dr. Panoti’s defeBM for nfeirii mSD ahMdd be leqiansiUe 
whiciiWM left for bfeRoeenfealtoprovide was not particularly difficult Hiepnsecodott 
offec cross-claim did mvolve tome dilScult and novel qnesiions, and the ‘‘figl track** Mtiac 
ofdriscaMioipoaediadier strenuous tune liinitationa.*nie fie awanled is well wifein the fee 
ceatornanTydiarged. 

Ap«liculsr*^inKNint”wasnotinv(dvedinitiaUy. Nevetdidcss,l>.Paauit 
was justified in seddng not be ebendoned by die District when it was {arovidmg a defease 
far ad of die odier trustees aU of adwm were accused of cmduct idenlicsl to dwt Dr. 
Ploult Dr. PsHutt was snccessfiri in obtainingafiiiding of liaiiled indemnity. Thetwaid 
fcrOr.PHiutt’spiaceeutioiioftliccioss-claini,wlntebi^ierdiantheiecoveayondiecroas- 


” Assin,abfedtdMnisiiotieqiated. Indieinlaiestofciai^,tlieMfi9Ks 
icpiasent SS bom ad 70 bom Rtqieclivdy tt S225 sn boor, a rate felt NSD speed wis 

RMOUldOa 

10 
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cWd, bean a mMOiiable idalipadi? to that amotmt atid to Ibe ccmphscilMs 
pHUHadii^flicCTOBt-cMm. 

Hip oadispated endeace dwwed that Dr. Paiott’a connsd baa a fiao 
iqputaiknaidbaekgiwind. Ifis|ira&3sioiialieidioDd!9 with ftp cfiem and Op fixed or 
BBPiMiiaiHlaiieoflfaeibeinBnataddKsaedlqrfiieevideDee. Tbe evidence eatdilidied, 
however, that Mr. Rosodid had to bring in contract att«ii^ to mamtain hia piacfiee 
beeauae of die fiue he tpent on tbit case. 

Baaed npon the above filters, the fee awarded to Dr. PanM b leaaoiuUe. 

LMgattenCoali 

lbiderCha{>lerSS1.142(bXP!lMi)difibarecolitiedtolheir*‘costeoflbigition;* 
Under DlSD’t dntjr to defa4 Dr. Panett is entitled to her expeasca in drfenrting die 
Bdgrten and her taaoMecoart coats fiw prosecuting the cw»as<bdn). TheCeortfiads 
PlaintM6 costs oflMgation (other fan attnnuyi* fees) to be $33314.22.“ Someofifaeae 
ooili would be taxabfeooiBt oasis. liiieoov«riiigaaysadiooa(toosis,ofooune,PliinliA 
win net be p e nnitt ed to daplicaie die invoioes and chaiges contained mPlaintiffiiExMiai 
1-3. the Cent finds Dr. PanotPadefawecapensee to be $233.25.” 

Coocancndy with these findings of fat indoctoduakasonsw.tfaeCoort is 
Hgnaag a faal.^idgnMnt that ineoipotales fa anonnts fbnnd hetean. 

Tbeckafcof faoonrt is dhected to send a copy of diis oiderto fafidlmrieg 


” ThisRptsscaSsaSiMiediictioaaffacoiiyii^cbargefeestoaocountlbr 
naneoessaiydi^catioa. ftnchidesfaooitsfiirPlaintifb’cxpettvritness. 

” the S25.00 fifing fa is included in fa tasaUecouit costs awarded in fa 

jodgtosnt 

11 
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ce IMeltaa.VlAFAX2I443)-1014 
^ Mayih VIA FAX 214-712-4402 
NaftntSMOiad, VIAFAX 214-7^-4471 
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CAUSE NO. 05-01393-J 

DALLAS NATIONAL BANK ) IN THE DISTRICT COURT OF 

Plaintiff ) 

) 

V. ) DALLAS COUNTY, TEXAS 

) 

ALEXANDRA CHRISTIAN LTD. etal. ) 

Defendants. ) 19Ist JUDICIAL DISTRICT 

FINDINGS OF FACT AND CONCLUSIONS OP LAW 

On June 6, 2006, this case came on to be tried; no party having requested a 

jury, all mattm in dispute were tried before and submitted to the Court' Having considered 

the evidence admitted, the arguments of counsel, and the post-trial tnieCng (which briefing 

closed on June 23), the Court makes these findinp of &ct and conclusions of law pursuant 

to TRCP 296-299 which does not require any particular form thereof. 

Affidavit of Allan Mans. On June 23, 2006, the “Affidavit of Allan Muns” 

was filed. It contains no certificate of service and no transmittal letter. The Court assumes 

that this affidavit was filed by Mr. Muns, a non-par^. Because it was filed alter trial by a 

non-party on an ex parte basis and constitutes hearsay, the Court declines to consida it for 

any purpose. 

Bacf^vund. ha the Spring and Summer of2001,0elendaiitsnegotiared and 
ultimately signed a $300,000 (SBA) loan and guarantee widi Plaintiff secured by a 
certificate of deposit and inventory appraised at over one million dollars. Later titan year, 
Defaidmts used the pledged certificate of deposit to pay down the note to $200,000. For a 
period of time. Defendants paid on the note. However, in late 2003, Alexandra Christian’s 
business (bi^t-end antiques) began to fail. Tieman requested and received a deferment ofher 

1 
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moved her inventory in part to Debris (an antique market), Sotheby’s (an auction house) and 
her personal residence. Ibe Sotheby’s sale was a “catastrophe ” according to Tieman and 
yielded far less tfian e^qtected. Plauitiff received mme of these proceeds. It is unclear 
wdietiier Inisiness or personal debts were paid with the im)ceeds. Theieafia, tensions 
between Plaintiff and Defendants escalated with a series of increasingly urgent letters fiom 
the Plaintiff demanding rep^mient and, ultimately, accelerating the note. 

Thereafter, Plaintiffattempted to recoverthe collateral. Some was recovered 
and sold. However, Tieman claimed that some of the original inventory of Alexandra 
Christian now belcmged to her due to "like-ldod’’ exchanges she performed without any 
documentation or verifkatioa She alleged that some property in her home (seen and 
pbotogrqthed by Plaintiff’s agents) was either her own or tiiat of her ex-husband, Allan 
Muns. Before and after the lawsuit was filed, the patties have disagreed over who owns 
s^iat The ‘tracing” evidence consisted largel]' of Tieman’s own testimony, both live and 
by deposition and testimony admitted as a exhibits. 

Did Alexandra Christian and Kelly Ann Tieman fail to comply with their 
obligations to repay Dallas National Bank in accordance with the Note and Gimrantee 
(respectively)? Yes. This claim b essentially undisputed. Alexandra Christian did not pay 
tire note in M, and Hetnan is liable on the guarantee. Plaintiff is entitled to recover on its 
breach of contract claim against Defendants, jcdntly and severally, in tire amount of 
$147, 947.63, togetiia'withpre-judgment interest not included in this sum at thenoterate and 
post-judgment interest at the note rate. Attorneys' fees are discussed below. 

2 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00812 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



803 


CGi 

Did Defendants eommil theft within the meaning of the Texas Theft Liability 
Ad? Ho. As Defendants point out, the accusation against them is toed upon the definition 
of dieft contained in Chapter 32 of the Penal Code, while the Texas Theft Liability Act 
provides a civil cause of action only for violations of certain sections of Chapter 3 1 of die 
Penal Code. Accordingly, the Court finds against Plaintiff on this count. 

Did Defendants commit conversion as to items in which Plaintiff had a 
security interest, entitling Plaintff to a constructive trust on those items? Yes, as to the 
“traded items.” Heman admits taking items in which Plaintiff had a security interest and 
simply ‘fading thmn out" in a “like-kind exchange” for items she owned. The Court finds 
that these transfers were undocumented and subject. In the absence of proper ^rpraisai and 
documentation, these transfers are no more than Tienian taking secured property. These 
“trades” ate in contrast to actually selling the inventory items to third-parties in aims-lcngth 
transactions. A security agreement on inventory obviously contonplates such sales, with 
proceeds then going into the business to be used to pay the loan, purchase more items for sale 
and keep the business afloat Thus, flw Coiut concludes that as to itans actually sold to third 
parties, no conversion occurred. As to items “traded,” the Court concludes that this . 
constitutes a conversion, and Plaintiff is entitled to a constructive trust on those items. In 
Exhibit I to Defendaids' Prcqxrsed Findings of Fact and Conclusions of Law, the evidence 
r^arding the “trades” is summarized in a readable fashion. Based upon the evidence 
presented, the Court finds and concludes that the items listed on this exhibit as “trade” 
should be incorporated mto a ju^ment in which Plaintiff is given a constructive trust on 
those items to the extent necessary to satisfy the judgment for breach of contract described 
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above. Proceeds fiom any sale of these items must be ^plied against the judgment entered 
in this case. 

With respect to property that was never in the inventory of Alexandra 
Christian (whether listed as “Muds,” “personaT or otherwise), the Court concludes that 
Plaintiff has Med to meet its burden of proving conversion as a factual and legal matter.' 
Thus, no other relief for conversion and constructive trust will be awarded. 

Accounting. The Court finds and concludes that Defendants have alie«fy 
given die information they have aviulable that would form the “accounting” sought. 
Aaordingly, the Court decKnes to order any further accounting. 

Iryunction. The Court concludes that a permanent injunction should issue as 
to the constructive trust items barring Defendants fiom taking any action inconsistent with 
Plaintiffi’ rights therein. 

Did Defendants make a misrepresenttuion of material fact, intending that 
PlaintiffrefythereigmandiqwnwhichPlaint^didrelyto its(ktriment?}io. Accordingly, 
die Court concludes that Plaintiff should take nothing on its band claim. 

Exemplary Damages for Coirversion: By dear and corrrincingevidence, ms 
the comersion committed with malice or gross negligence as those terms are defined in 
Chcqder 41 tf the Texas Civil Practice and Remedies Code? No. AccorMgly, the Ccnirt 
conclude: that Plaintiff should take nothing on its claim for exemplaiy damages. 

' The Court also declines to award relief for or against Muns, a non-farty 
herein. Although te could have intervened, he did not, and he is not required to (fo so. 
Under die due process clause, the Court cannot adjudicate die rights of non-parties in this 
case. 
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Attorneys’ Fees: What is a reasonable fee for the necessary services of 
Plaintiff's attorney throuyft the trial of this case? $65,000. PlaintifF Med to proffer any 
evidence of appellate attorneys’ fees. Accordingly, the Court declines to award same. 

Judffnent. In addition to the foregoing, costs of court should be taxed against 
Defendants. Die Court declines to award any other relief. Die Court orders Plaintiffs 
counsel to prqiare a form of judgment that reflects the findings and conclusions herein 
within five days of receipt of this document He shall then circulate same to opposing 
counsel and for comittonL Within seven days thereof, Plainfiffs counsel shall forward a 
proposed form of judgment to the Court tog^er widi any comments or agreements as to 
form received from Defendant’s counsel. 

Die clerk of fee court is directed to send a copy of this document to the 
following counsel of record, who participated in fee trial. 

SIGNED this of 2006. 

JUDGE PRESIDING ' 

cc; Michael PezzuUi, 1 7304 Preston Rd., Ste. 700, Dallas, TX 7S2S2 

Robert Nicoud, 1201 Main Str., Ste. 2470, Dallas, IX 75202 
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CAUSE NO. 04-78S2-J 

APRIL SMITH ) IN THE DISTRICT COURT OF 

PlaintifF. ) 

) 

V. ) DALLAS COUNTY, TEXAS 

) 

) 

EARL ANGELLdAj/a UNCLE BUDDY’S ) 
andRONFULGHAM ) 

Defendants. ) 1 91st JUDICIAL DISTRICT 

FINDINGS OF FACT AND CONaUSIONS OF LAW 
On August 29, 2003, this case came on to be tried; all parties having waived 
a jury, all malteis in dispute were tried before and submitted to the Court Having considered 
the evidence presented and the arguments of counsel, the Court makes these findings of fact 
and conclusions of law pursuant to TRCP 296 which does not require any particular form 
thereof. 

Background. Ms. Smith purchased a car &om Uncle Buddy’s pursuant to a 
retail installment contract All parties agree that Ms. Smith made all payments on the car 
until the last payment As to that payment, Ms. Smith says she tendered a check, and Uncle 
Buddy’s dories receiving same. A few weeks afto the last payment was due. Uncle’s 
Buddy’srepossessedthecarandlatergavenoticcofsale.' AftertherepQSse$sion,Ms, Smith 
stopped payment on die check she had tendered previously. This lawsuit ensued. 

Did Ihcle Buddy's wrongfully repossess the car? Yes. The Court finds that 
Ms. Smidi did properly tender payment, which Uncle Buddy’s decided not to cash and 
instead wrongfully repossessed the car. The Court concludes that, as aresult of the wrongful 


' The Court finds this notice inadequate under Section 9 of the Texas 

Uniform Commercial Code. However, Defendants state that they have not sold die car in 
question. 
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repossession, Ms. Smitli’s stop payment on the check was not in^ropo^. The Court 
concludes that Ms. Smith ^uld prevail on her claim of wrongiiil r^ssession. 

Remedy. The Court does not find by clear and convincing evi&srce that the 
requisite mental state for recovery of eiceniplaty damages has been shown. Accordingly, the 
Court will not award exemplary damages. With respect to any odier remedy, the Court 
concludes that the parties should be given additional fime in which to submit briefing on the 
proper remedy for the wrongful repossession the Court has found in light of die above 
findings. Alternatively, the parties may agree upon a remedy. Accordingly, the parties shall 
submit briefing on the remedy or an agreement as to the remedy, wiQi an accmiipanying foim 
of judgment, no later than September 12, 2003. 

The clffk of the court is directed to send a copy of this order to the following 
counsel of record, who participated in the trial. 

SIGNED this of September, 2005. 



JUDGE PRESIDING 

cc: Herbwt Landau, 6965 Abbey Court, Dallas, TX 75214 

Charles Klein, 11615 Forest Central Drive, Ste. 330, Dallas, TX 75243 


IIMtOM* 
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CAUSE NO. 02-4066-J 


HENRY SAEN2; JR. 
Plaintiff, 


V. 


KENT.MCCjUIRE 

Defendant 


IN THE DISTRICT COURT OF 


DALLAS COUNTY, TEXAS 


191st JUDICIAL DISTRICT 
moms QFFACrAND CONCLUSlONSOFLAW 


ty 4 4 


On Januaiy 21 and 23, 2003, this case came on to be tried; all patties haying waived 
a jury, all matters in dispute were tried before and submitted to the Court Having 
considered fee evidence presnited and the arguments of counsel, fee Court makes these 
findings of feet and conclusions of law pursuant to TRCP 296 which does not require any 
particular fetm thereof. 

Badtgrvund Mr. Saenz was fee ownra* of a Jaguar vehicle feat was involved in a 
collision wife a third party not involved in this case. The third party tvas covered by 
insurance which was to pay fer rqtairs to fee vehicle. Mr. Saenz took the car to Defendant’s 
shop fer repairs. Theinsurancecompanyestimateandsipplemeotalestimatecametoatotal 
of $3899.96 which fee insurance company paid by check, a copy of which was admitted as 
Defendant’sExhibit2andwhi<fesutnswereretain6dbySaeoz. The patties a^^ feat Saenz 
paid cmly $2750. Saenz contends feat the repairs were not done ^mding to fee estimate 
and that fee paint work was unsatisfectory. He also claims feat Defendant told him to pick 
up fee car and bring it back fer ac^ustments to fee paint later at which time they would settle 
up fee remaining amount owed. Defendant contends feat Plaintiff simply took the car 
without permission, feat ito further repairs were needed and feat Plaintiff owed $ 1 1 57 at the 
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time he picked up the car. 

Defendant repossessed the car and sent a notice of sale to satisfy lien, a copy of which 
was admitted as FlaintifTs Exhibit 1. All agree that the amount set forth in that notice was 
incorrect. Defemlaiit still holds the car today. 

PlaintifF sued to get the car back and for various damage theories. Defendaid 
counterclaimed for the balance of the invoice, repossession fees, storage fees and attorneys 
fees. 

Bid Dtfendant fail to properfy repair the vdiicle? The Court finds that Defendant 
did not properly match the paint. Plaintiffs contoads foat the entire quarter panel of the car 
should have been replaced, but the Court finds that, other than the paint, the car repair was 
propalydone. 

What sm of mort^, f rwy. '*<'**' ® would fairly and reasonably 

compensate PlainUfffor the repair costs? The measure of damages is the reasonable and 
necessary cost of repairing the paait job in question. Plaintiff did not submit any credible 
evidence to prove the reasmiable costs of a proper paint job, whidi is the only sum to which 
the Court finds he is entitled on a breach of contract theory. Accordin^y, foe Court cannot 
award Plaintiff any affirmative monetary recovery. 

Did Defendant properly repossess the car? Construing Plaintifi’s pleadings of 
"wrongful lien” liberally, foe Court determined that Plaintiff is attacking foe iqmssessicin of 
his car and the resulting storage and towing charges. The Court finds that foe car was 
wrongfullyrepossessed. Ar^rairman’slienisspossessorylien^chisextingaishedwhen 
the caris retained to the owner. KolUsion King Inc v. Castantm, 968 S.W.2d 20 (Tmr. App. 
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- Corpus Christ 1998, no pet.). 

In this case, Defendant contends that Saenz “stole” the car such that the li») would 
still attach. However, the Court finds that Saenz rightfiilly reacquired possession of the car 
wifii Defendant’s consent Accordingly, the r^aimen’s lien was not in effect when the car 
was r^ssessed. While Defradant might still be entitled to file a mechanic’s lioi, he was 
not oititled to i^ssess the car in the maimer he did. Accordingly, Plaintiff is not 
responsible for any storage, repossession or towing charges. Plaintiff did not present any 
credible evidoice of any other damages he may have suffered due to the repossession; 
accmdingly, the Court will not award him any affirmative monetary relief Plaintiff is 
entitled to possession of foe car. 

bD^endamendtkdtorecoveranyadditumdmnsonfhemgmliKVoice?'&fxwsit 
foe work was not satisfactorilycompletcd, foe Court finds that Defendantmaterially breached 
foe contract of repair such that Plaintiff does not owe Defendant any iurtber sums on the 
invoice. 

Judgment. TheCourt finds that Plaintiff is entitled to possession of foe 1986 Jaguar 
in quesfion; in all ofoer respects, each side should take nothing against the ofoer. Plaintiff 
is ratified to an award of his taxable court costs. The Court declines to award any ofoer 
relief The Court orders foe patties to prqrare a fom of judgment that reflects foe findings 
and conclusions herein within seven days of receipt of fois document 


3 
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The clok of the court is directed to send a ct^y of this order to the following counsel 
of record and pro se parties, who participated in the trial. 

SIGNED this /6^vof ,2003. 


JUDGE PRESIDING 

cc: Henry Saenz, Jr., 5304 Norris #13, The Colmy, TX 75056 

Stephen L. Walker, 1400 Preston Rd., Stc. 200, Plano, TX 75093 
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APEX EXPRESS, INC. 
Plaintiff; 

V. 

DENNIS MCQUINN 
Defraidant. 


016 


CAUSE NO. 04-979-J 

) IN THE DISTRICT COURT OF 

) 

) DALLAS COUNTY, TEXAS 

) 

) 191st JUDICIAL DISTRICT 


FINDINGS OF FACT AND CONCLUSIONS OF lAW 


On August 23, 2004, this case came on to be tried; no party having requested a jury, 
all matters in dispute were tried before and submitted to the Court. Having consid^ the 
evidence presented and tiie arguments of counsel, the Court makes these Endings of fact and 
conclusions oflawpursuant to TRCP 296 which does not require any particular fonn thereof. 

Background, Defendant McQuinn was in the delivery service business. InZOOJ.he 
agreed to sell his business to Apex Express, Inc. PlaintifTs Exhibit 1 (the “Agreement”) 
contains the patties’ agreements regarding the sale of the business, a note fiom Defendant 
to Plaintiff and an independent contractor agreement under which Defendant would work for 
Plaintiff. A few months after the contract was signed, tim relationship between the parties 
deteriorated with each claiming the other breached the Agreement. Plaintiff filed this suit 
on Fdmiaiy 6, 2004, fewa than four months alia- the Agreement was signed. 

Injunctive Relief. The Agreement contains a covenant not to concrete for 10 years. 
At trial. Defendant indicated that he is not opposing the request for injunctive relief 
Accordingly, the Court will grant a pomanent injunction as requested which ^ould expire 
on October 20, 2013. 


SuU on the Note, Defendant admits that he has failed to pay as required under the 
Note that is part of the Agreement. He did not dispute the amount of $17,500 due and owing 
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under the Note. However, he argued he should receive an oflfeet for the commissions he 
should have earned in the future, although he is no longer woilcing for Plaintiff. Defoidant 
failed to present any evidence of the amount of such an ofiseL The Court declines to award 
such an of&^. The Court will award $ 17,500 to Pkintifftogetber with postjudgmeni interest 
at the statutory rate of 5% per annum. 

Unpaid Phone Bilb. The Court finds no agreement by Defendant to pay the bills in 
question and insulBcient itemization of same. Accordingly, the Court declines to award 
relief to Plaintiff on this matter. 

What b a reasonable fee for the necessary services of Plaintiff's counsel in 
connection with the work done prosecuting the breach of contract action against Defendant? 

TheCourt isrequired to address reasonableandnecessary attorneys’ fees, considering 
the following factors:(l) The time and labor involved, the novelty and difficulty of the 
questions involved, and the skill required to perform the legal services properly, (2) The fu 
customarily charged in the locality for similar legal services; (3) the amount involved; (4) the 
time limitations imposed by die client or the circumstances; (5) the experience, rqmtation, 
and ability of die lawyer performiDg the services; (6) the results obtained; (7) whether die fee 
was fixed or contingent, and (8) the likelihood that the acceptance of this work would 
preclude other employment by the lawyer. Arthur Andersen & Co. v. Perry, 945 S.'W.2d 812 

I 

(Tex. 1997). However, Plaintiffpresented no evidenccofanyoftiiese factors. Itpresoited 
only its attorneys’ testimony that his fee was $5827.44 and a fee bill (Plaintiff’s Exhibit 7) 
containing no detail whatsoever of the work performed. The Court finds this evidence both 
legally insufficient and factually unpersuasive to siqipoit the amount sought. 
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■ t'lK 

Under Civil Practice & Rranedies Code Section 38.004, the Court may take judicial 
notice of the usual and customary fees and the contents of the file and proceedings before it 
The Court has not observed all actions taken by Plaintiffs counsel. Based upon the file 
before the Court and the proceedings before the Court, the Court finds that a usual and 
customary fee for the work the Court can discern was performed would be $750. The Court 
awards this sum as reasonable and necessary attorneys’ fees. Tex. Civ. Prac. & Rem. Code 
38.003. Plaintiff is also entitled to its costs of court 

Judgment. The Court declines to award any other relief. The Court orders the 
Plaintiffs counsel to prepare a form of judgment that reflects the findings and conclusions 
herein within five days of receipt of this documait and circulate same to his opponent for 
emmnent Within seven days thereof Plaintiffs counsel shall forward a proposed form of 
judgment to the Court togetha with any comments as to form received from. 

The clerk of the court is directed to send a copy of this ordwto the following counsel 
of record and pro se patties, who participated in the trial. 

SIGNED this of ,2004. 



JUDGE PRESIDING 

cc: J. Derrick Winfrey, 409 Sheffield Avc., Llano, TX 78643 

Domis McQuiim, 301 S. Tenth, Comanche, OK 73529 
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INRECONLLC 

Plaintiff, 


V, 

JEANETTE RASHTI 
Defendant. 


CAUSE NO. 0I.9I26-J 

) IN THE DISTRICT COURT OF 

) 

) DALLAS COUNTY, TEXAS 

) 

) 191st JUDICIAL DISTRICT 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


On February 10, 2(X)3, this case came on to be tried; all parties having waived a jury, 
all matters in dispute were tried before and submitted to the Court. Having considered the 
evidence presented and the arguments of counsel, the Court makes these findings of fact and 
conclusions of lawpursuant to TRCP 296 which does not require anypaiticular form thereof. 

Background. On October 24, 2000, a fire broke out at the Oui Lounge which was 
located in a strip shopping mall owned by Defendant Rashti and insured by two insurance 
companies. Rashti immediately hired Sal Turano as her public adjuster to help obtain 
resolution of the insurance claims. The Oui Lounge location was substantially damaged and 
all leaseholds on die premises suffered some damages. 

Iniecon was contacted within a day or two of die fire. Thereafier, the bulk of the 
negotiations regarding the scope of woit and cost of repair were among TlintiK} (on bdialf 
of Rashti), Inrecon enpbyee Alex Kutos and the independent adjuster for the two insurance 
companies, Mr. Roeder. The uncontroverted evidoicc establishes that, after negotiations 
witii Mr. Roeder, the parties agreed on a scope of worir fi>racostofrBpairof$152,000. The 
disa^eement between die parties centers on wh^ia’Inrecon agreed to ‘‘eaf’thedepredation 
amount that would be assessed on the cost of repair because die insurance policies were 
“actual cash value” rath^- than Yeplacmnent cosf policies. Rashti also contoids that 
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&uecon agreed to be responsible for Turano’s 7% fee plus tax and half her deductible. 

Didlnrecon andRashti agree that Inrecon would perform renovation services on the 
Oui Lounge premises under the payment terms expressed in Plaintiff' s Exhibit 1? 

Yes. The only written documentation of any agreement is contained in Plaintiff’s 
Exhibit 1 . The relevant portions are as Mows; "The undersigned hocby understands that 
... she ... [is] not liable 6x payment of sums in excess of die Insurance s^lemoit unless 

specified below or in writing (except insurance deductibles) General Conditions. If for 

any reason your claim is denied by your insurance carrier or they refuse to pay the costs of 
any and/or all work performed by ProTech INRECON, oryou otherwise delay ori^event the 
payment of said insurance draft, or use it for other purposes, then the Insured/owner of die 
^ove mentioned property will be personally liable for any costs of services poformed.” 

The Court has the duty to harmcmize aU portions of an agreement in an effort to give 
meaning to all provisions. Only if doing so rraults in an ambiguity will the court resort to 
doctrines such as contra profoentem. The first clause states that Inrecon will look to the 
“insurance settlement” The next clause states that Rariiti will be personally liable for any 
amounts that the insurance carria refuses to pay. These two clauses read together mean that 
die insurance carrier determines the scope of work and cost of rqiair, and hirecon may not 
charge more or do more work than the insurance company agreed upoa In this case, the 
amount agreed upon fiir the scope of work was SI 52,000. If we accept Rashti’s version of 
events, the carrier refused to pay about S3 1,000 of that amount because of die dqireciation 
allowance. While die carrier’s refusal to pay was not wrongful, it nevartheless was arefiisal. 
hi that circumstance, Rashti would have to pay that difference under the “Geoofal 
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Conditions” clause . 

Even if the Court gave no effect to the “Gmeral Conditions” clause, tiie “Insurance 
setdemrait” was for at least $194,000, much more than the bill in question. Rashti failed to 
demonstrate how much was actually paid to other contractors even if we accept her argument 
that those payments should be deducted from the “insurance settlement”to arrive at Inrecon’s 
figures. 

PlaintifFs Exhibit 1 in no way mentions Turano’s fees. Ihc Court does not find it 
credible that the parties had an oral agreemort whereby Irirecon would be responsible for 
Turano’s fees. Plaintifif’s Exhibit 1 expressly requires Rashti to pay her own deductible. 

If so, did Rashti fail to comply with that agreement? Was such failure to comply 
excused by krecon 's conduct? 

Thus, under any reasonable construction of PlainfifTs Exhibit I, Rashti fidled to 
comply wifii the agreement without excuse. It is undisputed that Rashti did not pay the entire 
amount requested based on her contention that the agreement did not require her to pay 
Imecon arofthing rqpresenting depreciation deductions, half the deductible and Mr. Turano’s 
fee. The Court has already found that the agreement was otherwise, so Rashti feiled to 
conqrlybyfailingtopay. Rashtipleadedfiiefellowingdefen5es:hirec<mmateriaIlybreached 
the s^reenmnt, anticipatory repudiation, waiver, equitable estoppd, novation, modification, 
and/or accord ard satisfectioa The testimony was uncontroverted that Imecon performed 
the requisite work at the Oui Lounge; no criticisms of the workmanship were offoed. The 
only disagreement between the parties is over the amount to be charged for the work, not the 
quality of the work performed. Alfiiough Rashti taidered a check for ^[poximately 
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$11 1,000 to inrecoa marked “paid in full,” the undiluted evidence is that hnecon neva 
cashed it. Inrecon was not required to accept less than iiill payment widi a restrictive 
mdorsement 

The Court finds that no credible evidence supports any of the pleaded defoises. 

What sum cf money, if any, if paid now in cash would fairly and reasonably 
compensate Inrecon fo" damages from the failure to comply? The measure of damages is the 
difference between the agreed t^n price and the amount paid. 

The pardes agreed that the cost of repm would be $152,000. To date, Rashti has not 
paid anything. Accordingly, the amount owed is $152,000. 

(^tantum Meruit. 

Having found anexpress contract governing therelationship.theie can beno recovery 
in quantum menuL 

Did Inrecon engine in any fake, misleading or dec^tive act or practice that Rashti 
relied on to her detriment that was a producing cause of damages to Rashti? “False, 
misleading or deceptive act" means: (I) representing that goods or services had or would 
have characteristics that they did not have; (2) representing that an agreement coffers or 
involves rights that it did not have or involve. 

No. 

What is a reascmable fee for the necessary services of Plaintiffs anmsel in 
connection with the workdoneprosecutingthebreach of contract action against Dffendant? 

The Court has addressed reasonable and necessary attorneys’ fees, omsidcring the 
following factors:(l ) The time and labor involved, foe novelty and difficulty of the questions 
involved, and foe skill required to perform the legal s^ces properly, (2) The fee 
customarily chai;^ in the locality for similar legal services; (3) foe amount involved; (4) the 
time limhatians imposed by foe client or foe circumstances; (5) the experience, reputation. 
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and abiKty of the lawyer pcrfonning the services; (6) the results obtained; (7) whether the fee 
was fixed or contingent, and (8) the likelihood that the acceptance of this woric would 
preclude other employment by the lawyer. 

Having considered the foregoing, the Court finds a immable fee for the necessary 
services of PlaintifTs counsel to be as follows: (1) $7500 through the trial of this cause; (2) 
in the event of an unsuccessful ^eal by Defendant to the Court of Appeals, $1500.00 for 
the ai^al; (3) in the event of a petition for review to the Texas Siq>ieme Court an additional 
$I SOO, conditioned that Plaintiff ultimately prevails; and (4) in the event the petition for 
review is granted and Plaintiff ultimately {nevails, an additional $1500. Plaintiff is also 
entitled to its costs of court, contractual prqudgment interest on the principal award and 
post judgment interest on the entire amoimL 

Judgment The Court declines to award ofliar relief The Court orders the 
Plaintiffs counsel to prepare a form of judgment that reflects the findings and conclusions 
herein within five days of receipt of this document and circulate same to opposing counsel 
for comment Within seven days thereof PlaintifTs counsel shall forward a prr^rosed form 
of judgment to the Court togetiia with any comments as to form received from Defendant’s 
counsel 

The cl^ of the court is directed to smid a copy of this order to the following counsel 
of record, who participated in the trial. 

SIGNED tiiis ll**^vof . 2003. 

JUDGE PRESIDING 

cc; Patrick ScfautT, 13601 hestonRd, Suite 600W, Dallas, TX 75240 
CD. Peebles, P.O. Box 92970, Soufiilala, TX 76092-0970 

5 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00829 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



820 


CAUSE NO. 02-3160-J 

LUKAUTORRE ) IN THE DISTRICT COURT OF 

Plainttff, ) 

) 

V. ) DALLAS COUNTT, TEXAS 

) 

PRIMERO AUTO SAUES LTD. et al. ) 

Defendants. ) 191st JUDIOAL DISTRICT 

FINDINGS OP FACT AND CONCLUSIONS OF LAW 

On April 10, 2003 this case came on to be tried; no party having requested a 

jury, all matters in dispute were tried before and submitted to die Court. The Court granted 

judgment as a matter of law in lavor of Greato’ Texas Latino Foundation, leaving All Pro 

Collision, Inc., Primero Auto Sales, Ltd. and Ptimero Auto Sales Management, LLC as 

f 

Defendanfs. Having considered the evidence presented and the arguments of counsel, die 
Court makes these findings of fkt and conclusions oflaw pursuant to TRCP 296 which does 
not require any particular form thereof. 

Background, Plaintiffcontends that he ivas an employee ofone or more of 
the Defendants and that he sustained an ngmy to his left wrist whDe at wixk on July 1 3, 
2001. He contends that the injury caused him to mcur medical expeares, miss wtHk and 
sui!er physical pain and mental anguish. 

On July 13, 2001, didPlaintiffsustain an injiaywhilemthe course and sa^ 
ofkis employment, if ai^, for one or more of the foUoumg: All Pro Collision, Inc., Primero 
Auto Sales, Ltd. or Primero Auto Sales Management. LLC? No, to all three. 

As a factual matter, tie Court finds that Plaintifir was never an employee of Primero 
Auto Sales, Ltd. or Primero Auto Sales Management, LLC. 

1 
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With re^Kct to All Pro Collision, the evidenceofwhetberPlaintifrwas an employee 
or an independent contractor and the evidence of whether he sustained an injury while at All 
Pro Collision was contested and contradictory. Mr. Castro testified that Plamtiffwas paid 
“by the job” for specific cars and not as an employee. Plaintiff testified that he was paid 
$5(K)/week as an employee. Both agreed he actually performed services at All Pro Collision 
for only about two weeks. Hie medical records contain evidence of smne problm with the 
left wrist, though the description of the accident varies significantly among the various 
medical providers’ records. 

Considering all the evidence and the Actual inconsistencies, the Court cannot 

find as a factual matter that it is more likely than not that Plaintiff sustained an injury in the 

/ 

course of scr^ of anployment at All Pro Collision. Having made this finding, any other 
factual questions are irrelevant. 

Judgment. TbeCourthasOiisdaysigriedaFinalJudgmentincoDfotmitywith 
these findings and conclusions. 

The clerk of the court is directed to seitd a copy of this order to ihe following 
counsel of record, who parficipated in the trial 

SIGNED ttiis 2^%yo{ ,2003. 

JUDGE PRESIDING 

cc: Mark Humphreys, 702 Dalwordi, Grand Prairie, TX 75050 

John Shumaker, 8222 Bruton Road, Dallas, TX 75217 

2 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00831 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



822 


CAUSE NO. 01-1 1084-J 

AMERICAN WAY, INC. ) IN THB DISTRICT COURT OF 

Plaintiff ) 

V. ) DALLAS COUNTY, TEXAS 

SOUTHWEST LAND & BLDG, et al. ) 

Defendants. ) 191st JUDICIAL DISTRICT 

FINDINGS OFFACT AND CONCLUSIONS OF LAW 

On April 7 and 9, 2(X)3, this case came on to be tried; all parties having waived ajuiy, 

all matters in dispute were tried before and submitted to the Court Having considered the 

evidoice presented and the arguments of counsel, die Court makes these findings of fact and 

conclusions of lawpureuant to IRCP 296 which does notrequire anyparticnlar form thereof. 

Background. Image Commercial Contractors contracted to do remodeling work on 

behalf of o^mer/landlord (and Defendant) 1250 Mockingbird Associates for the “Attmney 

/ 

General space" on the third floor of the 1250 Mocldn^rird building. In turn, Image 
Commercial Contractors contracted wifii Plaintifr American Way, kc. to perform the HVAC 
work that was part of the remodeling project The project went smoothly for a time, and 
American Way received apartial payment for its work fiom Image Commercial Contractors. 
All parties agree that American Way did not have a direct contract widi 1250 Mockin^riid 
at file start ofthe project but, instead, acted as a subcontractor to hnageCrHUfflercial AH 
also agree fiiat at somepomt, linage Commercial left the job wifiiout completing tfaecontract 
American Way never received full paymoit of the contract price. 

A&a linage Commercial abandoned the job, Matthew Bukin, on behalf of 1250 
Mockingbird, began working directly with the subcontractors, including American Way, to 
finish various jobs. American Wsqt contends that it finished its work and should be paid by 


1 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00832 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



823 


1250 Mockingbird. 1250 Mockingbird, on the other hand, contends that American Way 
failed to complete the necessary tasks in a satisfactory fdiion and that it had to hire another 
contractor at a higher price to complete the job. 

American Way filed this lawsuit. By the time of trial, the Attomq' Genaal had been 
nonsuited. Image Commercial, brought in by a third-party action, agreed to indemnify 1250 
Mockingbird for any amounts it was found to owe to American Way. It did not appear at 
trial At trial, the Court granted judgment as amatter of law to Southwest Land & Building, 
the management company for the building in question. Thus, with respect to disputed fact 
issues, only two parties lonaim American Way and 1250 Mockingbird. 

American Way sued for breach of contract, quantum meruit ^ the alternative) and 
foreclosure of a mechanic’s hen. At trial, the Court granted judgment as a matter of law on 
foemecham'c’s hen because the hen affidavit foiled to substantially comply with the statutory 
requirements. The Court will address the other two causes of action in more d^ below. 

DidAmerican Way tmd 1 250 Mockingbird agree that American Way would perform 
HVAC remodeling services m the Attorney General premises for payment by 1250 
Mockingbird? 

No. The patties agree that the original contract ran fium 1250 Mockingbird to the 
general contractor, Image Commercial, and that no direct contract existed between 1250 
Mockingbird and Amoican Way. However, American Way argues that FlamrifTs Exhibit 
15 is a “direct contract,” Plaintiff’s Exhibit 15 was sent more than five months alter 
American Way said the prefect was substantially complete. At best, Oris letter could be 
construed as an offer to make an unspecified "paymarT if American Way did certain 
enumerated things. American Way never accepted this “offer,” and, indeed, contended that 
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paragraph 1 of Plainu'ff s Exhibit IS was not its responsibility. Thus, there was never any 
meeting of the minds about Plaintiffs Exhibit I5’s terms or on an amount of ‘^ymoit.” 
American Way should take nothing on its breach of contract claim. 

Is American Way entitied to recover under a theory of quantum meruit? 

Yes. In the alternative American Way pleaded for relief under a quantum meruit 
theory. With respect to the work performed before the July 3 letter (and certainly before the 
January 31 "substantial completion” date), American Way had no reasonable expect^on of 
payment from 1250Modcin^ird; 1 250 Mocldngbird had no reason to expect that it would 
have to pay American Way directly. Crockett v. Sampson, 439 S.W.2d 355, 358 (Tex, Qv. 
App.-Austin 1969, no writ). However, after 1250Mocldngbird got involved directlyin the 
completioh efforts and certainly after July 3, 1250 Mockingbird could reasrmably have 
expected to pay Amoican Way for its work performed after that date. 

If so, what is the reasonable value of the services performed? $4218.40. The only 
testimony about the value of the later work was that it was “about the amount” of the 
retainage of $4218.40. 

What is a reasonable fee far the necessary services of Plaintiff’s counsel in 
connection with the work done prosecuting the quantum meruit action against Defendant? 

The Court has addressed reasonable and necessary atton^’ fees, considering the 
following &ctors:( 1 ) The time and labor involved, the novelty and dii&culty of the questions 
involved, and the skill required to pofixm the legal services properly, (2) The fee 
customarily charged in the locality for similar legal services; (3) the amount involved and 
results (Stained; (4) the time limitations imposed by the client or the circumstarmes; (5) the 
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experience, r^utation, end ability of the lawyer performing the services; (6) the results 
obtained; (7) whether the fee was fixed or contingait, and (8) the likelihood that the 
acceptance of this work would preclude other employment by the lawyer. 

Having considered file foregoing, the Court finds a reasonable fee for the necessary 
sovices of American Way’s counsel in prosecuting the quantum meruit claim to be as 
follows; (1) $3000 through the trial of this cause, with an additional S 1000 if a'motion for 
new trial is filed by 1 250 Mockingbird which is overruled; (2) in the event of an unsuccessfiil 
appeal by 1250 Mockingbird to the Court of Appeals, $3750 for the ^peal; (3) in the event 
of a petition for review to the Texas Suprmne Court an additional $ 1750, conditioned that 
American Way ultimately prevails; and (4) in the event the petition for review is granted and 
American'^Way ultimatelyprcvails, an additional $1750. 

fPhai is a reasonable fee for the necessary services of Defendant's counsel in 
connection with the work done pending Plaintiff's claim for foreclosure of an invalid 
mechanic's lien? 

The Court has addressed reasonable and necessary attorneys’ fees, considering the 
following fiiet<»s:(l) The time and labor involved, thenovdty and difScnltyofthequestions 
involved, and the skill required to perform the legal sovices properly; (2) The fee 
customarily charged in the locality for similar legal services; (3) the amount involved and 
results obtained; (4) the time limitations imposed by the client or the circumstances; (5) fire 
experioKe, reputation, and ability of the lawyer performing the services; (6) fire results 
obtained; (7) whether the foe was fixed or contingmit, and (8) the likelihood that the 
acceptance of this woric would preclude otha employment by the lawyer. The Court notes 

4 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00835 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



826 


that only tune ^>ait defending against the invalid mechanic 's lien itself- as opposed to time 
^»it on the case generally - is recoverable, and only such fees should be and will be 
awarded. 

Having considered the foregoing, the Court finds a reasonable fee for the necessary 
services of 1250 Mockingbird’s counsel on the lien issue to be as follows: (1) $1000 through 
the trial of this cause; (2) in the event of an unsuccessiiil appeal by American Way of foe 
mechanic’s lien issue to the Court of Appeals, $3750 for foe appeal; (3) in the evoit of a 
petidon for review of foe lien issue to the Texas Supreme Court an additional $1750^ 
conditioned that 1250 Mockingbird ultimately prevails on foe lien issue; and (4) in the event 
foe petition for review is granted on foe lien issue and 1 250 Mocldnghird ultimately prevails, 
an addition^ $ 1 750. The amount of the trial attorneys’ fees may be of&et against the amount 
owed by 1250 Mockingbird to American Way, 

American Way is also entitled to piejudgmeot interest on the principal award and 
pos^'udgment interest on foe entitc amount The Court finds that both sides prevailed in part 
and lost in part such that good cause exists to tax costs against foe party immoing same. 

Judgnmt. IheCouTtdecIiaestoawardanyotherrelief TheCouitordersAmetican 
Wr^’s counsel to prepare a form of judgment that reflects foe findings and conclusions 
herein (as well as the stipulation from linage Cotnmercial) within five days of receipt of this 
document and circulate same to opposing cooosei for commott Within seven days thocof, 
American Way’s counsel shall forward a proposed form of judgment to the Court together 
with any comments as to form received from 1250 Mockingbird’s counsel 

The clerk of foe court is directed to send a copy of this order to foe following counsel 
of record, who participated in the trial. Mr. Sanford is i^poiuable fi>r sending a copy of this 
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documrait to all o&er counsel of lecord. 


SIGMEDthis Jji^ of 6^x2 . 2003. 


JUDGE PRIDING 

cc: Brian Sanford, 1701 K. Collins Blvd., Ste. 1 100, Ridiaidson, TX 75080 

Alan Harlan, 14755 Preston Road, Ste, 600, Dallas, TX 75254 
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0RI6INAL 

CAUSE NO. 0&-5612-J 

CLAUDJNE WOOLF ) IN IHE DISTRICT COURT OF 

Plaintiff ) 

V. ) DALLAS COUNTY, TEXAS 

MARYKAYINC.,acoiporationetaL ) 

Defaidants. ) 19l8t JUDldALDISTRICT 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This case was tried before a jury in Novemba of 2002. Following rulings by the 

Court diat, under the circumstances of this case, attorn^’ fees would be fee subject of a 

post-verdict bench trial, fee attorneys’ fees issue came on for trial on May 30, 2003 before 

fee Court. 

Having considered the evidence presented, as well as the contents of the file and 
proceedings before fee Court (including the jury trial) judicially noticed, and having heard 
fee arguments of oounseL fee Court nukes these findings of feet and conclusions of law 
pursuant to TRCP 296 which does not require any particular form dieteoL 

Badgfxmd. An extensive discussion of fee background of this case is unnecessaty 
because the case has been fee subject of a lengthy trial. In summary. Plaintiff brought this 
suit alleging that Defendant Mary Kay violated various prohibitiems agaiiBt discrimination. 
Plaintiff also filed suit for common law contract and tort claims. Plaintiff jxevailed alter a 
jury trial on one count of empIoymaiC discriminatioa 

PlaintilTs Attorneys Fees 

What is a reasonable fee for the necessary services rf Plaintiff’s coimsd in this case? 

The Court has addressed Plaintiffs reason^le attorneys’ fees using fee following fectors; 

(I) fee time and labor involved, fee novelty and difficulty of fee questions irtvolved, and fee 
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stall required to perform the legal services properly, (2) the fee customarily charged in the 
locality for similar legal services; (3) the amount involved and results obtained; (4) the time 
limitations imposed by the client or the circumstances; (5) the experience, reputation, and 
ability of the lawyer performing the services; (6) the nature and length of the professional 
relationship with the client; (7) whether the fee was fixed or contingent on results obtained 
or uncertainty of collection before the legal services were rendered, and (8) the likelihood 
that the acceptance of this wnilc would preclude other employmait by the lawy^. Arthur 
Andersen & Co. v. Perry Equ^. Carp., 945 S.W2d 812 (Tex. 1997); Robertson County v. 
Wymola, 17 S.W.3d 334, 345 (Tex. App. - Austin 2000, pet. demedXapplyingPciTy factors 
to case where statute authoiizedrecovetyof“reasonableattoniey’sfees’0; Tex. Disc. R. Prof. 
Con. 1 .04. Having considered same, the Court fiids that a reasonable fee for the necessary 
services of Plaintiff’s counsel througdi the conclusion of the May 30 trial is $325,000.00. 
The Court provides a detailed examination of the factors considered in arriving at this 
number below. 

Time, Labor, Nayelty and Sail factor I) 

Plaintiffsoughtdamagesforallegeddisciiminationby Mary Kay. ihhraentinseveial 
causes of action, including the one upon which recovery was had, was the question of 
whether Plaintiff was an employee or an independent contractor of Mary Kay. At the bench 
trial, Ms. Alioto pve unrebutted testimony that Mary Kay’s counsel told her that Mary Kay 
had never lost this issue. 

Woolfalleged that ^e was the victim ofdiscrimination during a period ofpregnancy 
and cancer treatment This country has recognized that job discrimination is a serious 
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problem that must be addressed by comprehensive statutes providing appropriate damages 
and penalties. The federal government and the states of Texas and California are in 
agreonent that job discrimination must not be tolerated. Therefore, the rights sought to be 
vindicated in this case were and are worthy of an aggressive, skilled and substantial effort 
by PlaintifTs attorneys. 

hi a larger sense, experienced, quality attorneys must receive adequate cofopensation 
when their efforts lead to vindication of important rights so that persons with meritorious 
cases will be able to secure capable attorneys in the future. Because a corporation such as 
Mary Kay will often have the resources to retain seasoned counsel, such as that employed 
in this case, PlaindfF needs to be on equal footing m order to make sure that if her case has 
merit, her rights will not be lost forough her inability to retain equally effective counsel. 

hi the three years fois case was pending in this case and in Texas federal district court, 
many hearings were held, numoDUs cb'ent conferences and attorney conferoices were 
coiKtttcted, two mediations were attended, voluminousdocumentswQvpresoitedasexhibits, 
multitudes of brieff and motions wae filed (consuming 8 file jackets and sevoal redwelds 
in the courts file) and a number ofdepositions woe taken. The case culminated in an 8 day 
jury trial and half day bench trial. Plaintiff faced able counsel on the other side who filed 
lengthy, complex motions on several occasions, necessitating a thorough i^Iy. The Court 
finds that this was an intense, difficult and complex case. As such, it is not surprising that 
it took hundreds of hours to conclude. 

Defendantlias criticized Plaintiff’s counsel’s timdceeping. It would have been better 
if Plaintiffs counsel had kept track of their time on a more consistent and regular basis. 
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However, the Court declines to announce a standard whereby failure to keep daily records 
to the 1/lOth of an hour would preclude all recovery. Instead, the Court has taken the 
imprecision into account in awarding fees. 

The Court has also considered the issue of the time spent in California prior to the 
Texas litigationL Of course some work done in Califomia would necessarily be of assistance 
to the Texas litigation; however, given the lack of precise information about the California 
litigation, the Court is unable to give much credit for the time spent litigating there. On the 
otbo' hand, the Court will not poialize PlamtifTs counsel for the tune they spent r^xurding 
to the improvident Texas removal. 

Ultimately, following various summary judgment heatings and a jury trial, Plaintiff 
prevailed only on one count of discrimination under California statutory law. In ^sessing 
the attorneys’ fees requested, the Court has taken into consideration that several counts were 
presented, but only one was successful. The Court has also taker into account the testimony 
that the work done on the unsuccessful causes of action was “part and parcel” (i.e., 
intertwined) oftbewodc on the successful count SeeRepublicSankv, Shook, 653 S.W.2d 
278(Tex. \9S3);DtmcanLand&E}g}loration,Inc. v.£rW/rj>agia,984S.W.2d318(Tex. App, 
- Fort Worth 1998, pet doiied). 

While an exact calculation is not required for findiirgs of fact and conclusions of law, 
the Court notes that the fee award translates to 1 OOO hours at $325/hour. 

Customary Fees and Uncertainty of Collection(Factors 2 and 7) 

There was a great deal of argomeit about whether the ^recific rates charged by the 
CahTomia attorneys in this case were “customary” for Dallas, Texas. While Ms. Pitt and Ms. 
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Mato do not regulady practice in Dallas, Texas, they demonstrated lamiliaiity with 
customary fees in the locality. 

In addition to testifying regarding their hourly rates, Ms. Alioto and Ms. Pitt testified 
about the need to take into account the special circumstances of this case with a “lodestar 
times multipliet'* approach. See Borg-Warner Protective Services Corp. v. Flores, 955 
S.W.2d 861 CTex. App. - Corpus Christi 1997, no pet.). They requested their hourly rate 
times themimbaoflKiursfuithff multiplied by a “lodestar” multiplier. Regardless of the 
methodology applied, die Court concludes that the most important question is whether die 
overall fee awarded is reasonable in tight ofthc fectors listed above.' Arthur Andersen & Co. 
V. Perry Equip. Corp., 945 S.W.2d 812 (Tex. 1997). 

Plaintiffs counsel took this case on a contingency basis. Only if PlaintifiT were 
successfiil would counsel be compensated. As a result, the fee was highly uncertain and its 
timing even more so. The case has now lasted over 5 years during which time Plaintiffs 
counsel has had to ‘‘fiont” the cost of didr time. 

Itme Limtations, Client Relathnskip and Other Work Preclusion (Factors 4, 6 and 

8 ) 

The case did not involved unusual time limifations although it did involve periods 
of intense time involvement. Both attorneys testified that they developed a relationship with 
the Plaintiff but die relationship is not one of a corporate clirat who provides steady “bulk” 
work at a steady rate of pay for a reduced fte. Both counsel testified that diey had other 


' Admittedly, there are not that many instances where Califmnia 
discriminafion cases are brought in Dallas and patties recover. Thus, what is "customary” 
may have to be viewed fiom the broader vantage of complex (tisciimination litigation. 
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paying woik th^r could l»ve done during diis time period that they had to decline due to 
their work on this case. 

Attorneys ’ Qualifications (Factor 5) 

Both attorneys testified that they are seasoned discrimination attorneys. Ms. Alioto 
has handled a number of high-profile cases in California and federal courts, and Ms. Pitt is 
wdl-known in her community for expertise in disahili^ discrimination claims. Iliis 
testimony was unrebutted. 

An added layer of complexity in this case was the need to present California 
substantive law in the context of Texas procedural law. Plaintiffs attorneys brought to the 
table expertise in California substantive discrimination law that would not have been 
available from most Texas attorneys. The Court has taken this fact into account. On the 
other band, the Court has also taken into account the inefficient use oflocal counsel to assist 
with local procedural matters. At least some of the time sp«it briefing and presenting 
matters to the Court could have been saved if local counsel were more effectively used. 

Amount Involved and Results Ofoained (Factor 3) 

AllhougbPlaintiff prevailed on (BityoDecIaim,sbereceivedasiibstantial jury verdict 
and will receive a sizable judgmoit, even after the Court’s rulings on Defendant’s post- 
venlict motions. She also obtmned a finding of employee status Aat, it ^qrears, is a first of 
its kind against this defendant The results otoined, therefore, are significant The amount 
involved was also significant and justified expenditure of substantial fime. 

Contusion. As stated above, the Court has determined to award $325,000. As 
previously stated to the attorneys, the Court will sign a final judgment fiiat inemporates the 
amounts found herein. 
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The cleik of the court is directed to send a copy of this order to the following counsel 
of record, who participated in the bench trial 

SIGNED this of June, 2003. 



JUDGE PRESIDING 


cc: Angela Alioto, 700 Montgomery Str., San Francisco, CA 941 11-2104 

WiUiam Lamoreaux, via FAX 214.747.3212 
John McCarthy, via FAX 214.880.0181 
Carlyle Chapman, via FAX 214.740.8800 
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CAUSE NO. 02-1429-J 

SENADODOBASIC ) IN THE DISTRICT COURT OF 

Plaintiff, ) 

V. ) DALLAS COUNTY, TEXAS 

UBERTY MUTUAL INS. CO. ) 

Defendant. ) I91st JUDICIAL DISTRICT 

FINDINGS OF PACT AND CONCLUSIONS OF LAW 

On June 2, 2003, this case came on to be tried; no party having requested a jury, all 

matters in dispute were tried before and submitted to the Court. Having considered the 

evidence presented and the arguments of counsel, the Court makes these findings of fact and 

coDchisimrsoflaw pursuant to TRCP 296 which does not require anyparticularfinm thereof. 

Background The parties agree that Plaintiff Senad Odobasic suffered an on the job 

injury in tbe course and scope of his employment for an employer insured by Defendant 

Liberty Mutual Insurance Compare on May 6, 1998. During 1998, Mr. Odobasic received 

treatment (and, presumably, income benefits) paid for by Liberty Mutual. Indeed, income 

benefits and most ofMr. Odobasic’s medical treatmoits are not contested here. The parties 

agree that Mr. Odobasic saffaed cervical itquiies. They disagree d>out the degree of injury 

tohislumbarregionas aresultofthe mthe jobiiguryand con^ensabilitytberefor. SeeTa. 

Labor Code §410.301 et seq. 

After a period of over a year in which Mr. Odobasic received i» treatmeat, Mr. 
Odobasic presented to Dr. Eaton on February 23, 2000 with complaints of pain in his neck, 
shoulder arul back. Shortly thereafter he landed in tiie emergency room with complaints of 
sevore pain. Ultimately, hfr.O^rbasicwas treated by Dr. Payne andDr.Eatonforwhatwas 
termed "left radicular Li-Sl radiculopathy” (Plaintiffs Exhibit 47) and "degenerative disk 
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disease, L4-5, L5-S1" (Plaintiffs Exhibit 71), which treatment included surgayon January 
17, 2001 . It is compensability for lumbar ^ine problems that liberty Mutual disputes. It 
claims that be lumbar spine problems treated by the surgsy were not the result of the 
conqrensabk injury. The parties engaged in a Contested Case Hearing which was decided 
against Mr, Odobaac. (Defaidant’s Exhibit 2) He appealed to the Texas Workers’ 
Compensation Commission (TWCC) Appeals Panel which affirmed. (Defoidmt’s Exhibit 
1) Thereafter, he timely i^ealed to this court 

Doei the compensable injury of May 6, 1998, extend to and include Mr. Odobasic 's 
lumbar herniated disc herniations at L4IS and L5/S1?‘ No. The evidence r^^rding the 
source of Mr. Odobasic’s problems in 2000 (culminating in the January 2001 surgery) is 
conflicting and smnetimes confusing. Dr. Payne was the only live expert witness. He 
testified that the lumbar fusion was necessitated by continumg pain from the May 1998 
compensable injury. However, his determination of causation was based largely on the 
patient history of the May 1 998 injury. Le., “it must have been” the on the job injury. He 
admitted that normal “wear and tear” on the body of a person like Mr. Odobasic can result 
in the kind of objective findings revealed by the various di^nostic tests used on Mr. 
Odobasic. Ihese tests do not establi^ be etiology of be problem. 

A historical analysis of the medical records and iq>oits does not support be beory 
bat the admitted lumbar strain of May 1998 is be same injuiy/condition as bedegeaerative 
disk disease of 2000/2001. The Court respects bat communication difficulties may have 

' This is be question answered by be Contested Case Hearing Officer and 
addressed by be TWCC Appeals Panel By law, be Court is limited to addressing bis 
same question. Tex. Labor Code § 410.302. 
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played a part in Mr, Odobasic’s treatment difficulties. However, that difficulty does not 
explain many of the medical records and certainly does not explain the gap in treatment, hi 
the &ce of this conflicting evidence, the Court finds as a factual matter that the 
preponderance of the evidence does not support the causal link between the lumbar strain in 
May of 1998 and the degenerative disk disease of 2000/2001. Accordingly, die Court 
concludes as a matter of law that the decision of the Appeals Panel affiiming the Contested 
Case Officer’s denial of benefits for the lumbar ^ine should be affirmed. Tex. Labor Code 
§410.303. 


JudffHent, The Court orders the Defendant’s counsel to prqiare a form of judgment 
that reflects the findings and conclusions herein within five days of receipt of this document 
and dreukte same to opposing counsel for comment. If the parties agree upon a form of 
judgment, they shall send same to the TWCC in compliance with Texas Labor Code Section 
410.2S8. Thitly days thereafter, shall forward same to the Court wifii a certificate of 
compliance wifii said section. If the partis disagree on the form of the judgment, th^ shall 
submit fiiat disagreement to the Court befixeforwardingaproposed judgment to the TWCC. 


The clerk of the court is directed to send a copy of this order to the Mowing counsel 
of record, who participated in the trial. 


SIGNED fills 




^2003. 


JUDGE PRESIDING 

cc; Kathryn Cdbett, 1 S 1 5 Main Str., Dallas, TX 75201 

Steve Backhaus, 141fi0 Dallas Pkwy., Ste. 607, Dallas, TX 752544367 
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CAUSE NO. 03-676-J 

INKJET INTERNAnONAL> LTD. ) IN THE DISTRICT COURT OF 
Plaintifi^ ) 

) 

Y. ) DALLAS COUNTY, TEXAS 

) 

JASON SWEET etal. ) 

Defendants. ) I91st JUDICIAL DISTRICT 

FINDINGS OF FACT AND CONaUSIONS OP UW 
REGARDING ATTORNEY'S FEES FOR SANCTIONS MATTERS 

El its July 17 Older on Motion for Sanctions, the Court assessed certain 

sanctions gainst Defendants XL and Petsad(^fcndants'0 and stated: “Plaintiffhas been 

put to unnecessary expense in txinging and prosecuting diis motion and the und^lying 

discovery. The Court will grant Plaintifr &ose expenses, including attonmys’ fees. TRCP 

215. 1(d); TRCP 21 S.2(bX2). If the parties cannot agree on the amount of same, they should 

set a hearing to determine the amounL” The parties were unable to agree on an amount, and 

die Court heard evidence regarding reasonable and necessary attorneys’ fees and expenses 

incurred in bringing and prosecuting the nmtion on Au^ist 1 1 , 2003. The Court makes the 

following findings of &ct and conclusions of law wifli respect to the amount of diose fees 

and expanses. 

TheSumdard. TheCourthasaddrcssedreasonableandnecessaiyattonieys’ 
fees, conadering the Mowing &ctor5:(l) The time and labor involved, the novelty and 
difficulty of dm questions involved, and the ^11 required to perform the legal services 
properly, (2) The fee customarily charged in the locality for similar legal services; (3) the 
amount involved; (4) the time limitations imposed by the client or the circomstances; (5) the 
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experience, reputation, and ability of the lawyer performing the servicea; (6) the results 
obtained; (7) whether the fee was fixed or contingent, and (8) the likelihood that the 
acceptance of this work would preclude other employment by file lawyw. See Arthur 
Andersen & Co. v. Perry, 945 S.W2d 812 (Tex. 1997)(listing fachHs). The Court has 
addressed associated expenses by examining the reasonableness and necessity of those 
expenses m light of the work done, matters prosecuted and results obtained. 

EvUlentiary Issues. Defendants objected to the admission of certain portions 
of Plainriffs Exhibit 1 because they were never given unredacted time records showing 
entries for time for which no recovery was sought Defendants tKver moved to compel or 
ofoerwise attempted to obtain an ordo’requiringprodttction offoe unredacted records. Mr. 
Strauss testified about the way m which the time entries were redacted. The Court finds foat 
it was reasonable to redact the records leaving only those entries for which recovery was 
sought Mr. Strauss testified about bow he allocated tune to those entries, and Defendants 
were free to ooss-examine him. 

While time records are some evideiseof the tune qtent, they aienot required. 
Nor is actual time spent dispositive of what a reasonable time to spend would be. The Court 
has considered Mr. Strauss’s testimony, PlaindfiTs Exhibit 1 and Defemlants’ Exhibit 1 ' in 
light of the foctois set forth above to reach its findings. 

Attorney's Pees. Defendants do not contest most of the time spent by 

' Some of foe entries on Defadant’s Exhibit 1 do not cmrespimd to the 

aitries on Plaintiffs Exhibit 1. Compare Jws IZeotiyonPl.l fiffTPOS” (“Review 
ctxrespondence and documents fi^mMc. Strauss regarding discovery matters”) with June 
12 entry on D£ 1 for “WWM” C'Review correspondence and documents fiom P. Strauss 
regarding discovery matters”). 
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Plaintiffs attorneys in connection with the sanctions matters. They questioned the use of 

multiple attorneys, particularly attorneys from Haynes & Boone (appellate counsel), to asist 

in the various tasks. The Court has taken into consideration in assessing the fees whether 

there was any unnecessary duplication of effort and win not award fees f<x duplicative 

effoils. The Court finds the following amounts to be the reasonable fees for fire necessary 

services of PIainti£P5 attorneys in coimection with the sanctions matters; 

Attorn^ at Ballet & Perrin, P.C. $398 12.50 

Attorneys at Havnes & Boone. LLP. $2895.00 

Total Attorneys’ Fees $42707.50 

Otfter Eqjaisa. Of the $23,624.35 in requested cerpenses, Defendants 
challenge only portions of the bills submitted by Whitco Security Groiq>. (See Defendant’s 
Exhibit 1). Defendants contendthatfiLffiebillsareimpteciseand that the onlytime finwhich 
they should have to pay in connection with the saoctiom is that qKot on the “trash covo” 
conducted by Whitco at XL’s place of business. Mr. Strauss testified that file “special 
project” was the “trash cover” and that he did not know the particolats of the ofiier time 
spent Having considered these arguments and file evidence presented, the Court finds fiiat 
Plaintiff should recover the feUowing expenses in connection with the Order on Motion for 
Sanctions: 


Depositions 

$4149.85 

Whitco Security Group 

$11090.16 

C( 9 y Charges 

$1516.41 

We^wFecs 

$308.57 

DcfivervCharees 

J1IL20 

Total Expenses 

$17,206.29 
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Conclusion. The Court awards a total of $39,913.79 in fees and expenses as 
paitoftheOrderonMotionforSanctionsagainst XL and Persad, jointly and sevoally. This 
sum shall be paid to PlaintiS' within 14 days of this order. 

The clerk of the court is directed to send a copy of fiiis ordato all counsel of 




SIGNED this day of August, 2003, 



cc: Patrick Strauss, via fax 214.9214142 
Jdm Qchinan, via fax 214.855.4300 
Andrew Chatham, via fiix 214.468.0994 
Jacob Marshall, via &x 214.956.0203 
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052 

CAUSE NO.02-9911-J 

CmCORP DINERS aUB, INC. ) IN THE DISTRICT COURT OF 

Plaintiff, ) 

V. ) DALLAS COUNTY, TEXAS 

DANIEL CHU ) 

DefojdaaL ) 191st JUDICIAL DISTRICT 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

On Fdjruaiy 16, 2004, ttiis case came on to be tried; no parly having 
requested a jury, all matters in dilute were tried before and submitted to the Court. Having 
considered the evidence presented and the arguments of the parties, the Court makes these 
findings of &ct and conclusions of law pursuant to TRCP 296 which does not require any 
particular form thereof. 

Bad^rowtd. Defendant Chu was a longstanding caitiholder of a Diners’ 
Club card issued by Plaintiff. Under his agreement, he is responsible fox the charges on that 
card. Various paragraphs provide for disputing charges made without authorization. 

In 2001, a charge of approximately $25,000 was made at the Mansion Hotel 
with Cbu’s Diners’ Club card. Chu never paid the charge, and Plaintiff sued. 

At trial, Chu contended that the charge was not authorized. However, he 
presented no evidence of same.' Plaintiff presented evidence of credit card bills showing a 
charge to Chu’s account of foe Mansion bill. 

Did Chu fail to comply with his obligations under his agreement with 
Plaintiff? fPas such failure to comply excused by an unauthorized use? If Chu failed to 

' While Chu made reference to an aiSdavit in the file, he never offered into 
evidence, nor was it admitted into evidence. During his actual testimony on foe witness 
stand, Chu did not deny authorization under oath. 
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053 

comply without excuse, what sum of money should he pay to compensate Plaintiff for such 
failure, if any, to comply? Under the Cardholder Agreement, Chu is responsible for charges 
made to his account. Chu admitted that the charge was made to his account and that he did 
not pay it.^ To the extent he now contends it was not an authorized charge, he failed to show 
compliance with the Agreement’s requirements for disputing a charge. He sent nothing in 
writing within 60 days. Plaintiif presented evidenceofno such writing in its files and further 
presented evidence that Chu never orally took the position the charge was not authorized 
until ailo' the lawsuit was filed. Indeed, Plainlifi’s evidence demonstrated that Chu gave 
other reasons for his failure to pay which were inconsistent wifii claiming a lack of authority 
(e.g., failure to receive reimbuisement for the charge, “applying for a loan’O- 

In response, Chu never testified that he did send a writing. He simply cross- 
examined Plaintiffs witness to the effect that Chu “could have” sent a letter or made a phone 
call that was not recorded or reflected in the files. The Court finds that the charge was made 
to Chu’s card account Gm Gdled to timely or properly dispute the charge in question and, 
therefore, is not excused fiom paying it Accrndingly, Chu is re^nsible for the charge in 
the amount of $28,529.66. 

What is a reasonable fee for the necessary services of Plaintiff's counsel in 
connection with the work done prosecuting the breach of contract claim? As a result of 
Chu’s breach, Plaintiff is mtitled to attorneys’ fees. The Court has addressed reasonable and 

^ See, eg.. Plaintiffs Request for Admission to DefetKiant No. 5, Exh. 10, 
“Admit or Deny that tire balance due to PlaintiUby Defendant under the agreement 
referred to in request number 1 is $28,329.66. Answer Admit” Defendant also admitted 
that Plaintiff performed all of its obligations under the agreement in question. (Response 
No. 8, Exh. 10). 
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necessary attorneys’ fees, considering the following fectors:( 1) The time and labor involved, 
the novelty and difficulty of the questions involved, and the skill required to fMorm the 
legal services properly; (2) The fee customarily charged in the locality for similar legal 
services; (3) the amount involved; (4) the lime limitations imposed by the client or the 
circumstances; (5) the experience, reputation, and ability of the lawyer performing the 
services; (6) the results obtained; (7) whether the fee was fixed or contingent, and (8) the 
likelihood that the acceptance of this woilc would preclude other employment by the lawyer. 
Arthur Andersen v. Perry. 945 S.W2d 812 (Tex. 1997). 

Having considered the foregoing legal standard in ii^t of the evidence 
presented, the Court finds a reasonable fee for the necessary service of PlainfiErs counsel to 
be $3,450. Plaintiff is entitled to costs of court, prejudgment interest and postjudgment 
interest 


Judgment. Plaintiff’s attorney shall prepare a judgment in conformity with 
these findings and conclusions within sevot days of receiving diis document and forward 
same to Deiendant for comment Defendant shall provide any objections to the form of the 
judgment in writing to Plaintiffs attorney within 5 days. Plaintiff’s attorney shall either 
amend his fmm of judgment in cmifoimity or include the objections in his letter fiirwarding 
the judgment to the court for sign^ure. The cleric of the court is directed to send a copy of 


this ordo- to the following counsel of record and pro sc party, who participated in the trial. 


SIGNED this 



2004. 
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CAUSE NO.(E-8757-J 

ANTHONY LOPEZ etc. ) IN THE DISTRICT COURT OF 

Plaintiff^ ) 

V. ) DALLASCOUNTY.TEXAS 

(XOUD NINE ENTERTAINMENT el al. ) 

Defendants. ) 191st JUDICIAL DISTRICT 



FlNDINt^ OF FACT AND CONCLUSIONS OF LAW 


On Febniaiy 18, 2004, this case came on to be tried as betwe^ Anthony 
Lopez and Qoud Nine Ent^nmcnt;' all remaining parties having waived a jury, all matters 
in dispute were tried before and submitted to the Court Having considered the evidence 
presoited and the arguments of the parties, the Court malces these findings of &ct and 
conclusions of law pursuant to TRCP 296 which does not require anypaiticular fcnm thereof. 

Bad^oimd. Shortly after forming DVD Media Systems as a “d/b/a,” Lopez 
met John Eckerd who wanted to utilize Lopez’s sovices for purposes of transferring, 
leplicating^dtqiUcating and packaging a soccer video to VHS and DVD formats. PlaintiiTs 
Exhibit 1 is Lopez’s proposaL and PlaintiS’s Exhibit 3 is the parties’ agreonent (the 
“Agreement”). While many of the relevant focts ate disputed, it is agreed that Lopez and 
Eckerd commum’cated for a period of months, models of the VHS box were created, Lt^ez 
performed transferring services, and no orders were placed by Good Nine for the actual tapes 
or DVDs. Ultimately, negotiations to resolve the matter broke down, and this lawsuit was 
filed Lopez sued Cloud Nine for breach of contract and fiaud, as well as injunctive relief. 
Cloud Nine sued for breach of contract, negligoit misr^resentation, fiaud and violations of 


' John Eckerd filed bankruptcy prior to trial. As such, the case is stayed as 
to him, and nothing herein should be construed as affecting his rights or imposing any 
obligations upon him individually. 
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the Texas Deceptive Trade Practices AcL At trial, Cloud Mne conceded that the exception 
under Tex. Bus. & Cranm. Code §17.49f applied such that Cloud Nine should take nothing 
on its DTPA claim. The imaining matters were submitted to the Court for detomination. 

Did Cloud Nine fail to comply with its obligations under the agreement with 
Lopez? Did Lopez fail to comply with lus obligations under the agreement with Cloud Nine? 

Lopez contends that Cloud Nine failed to comply with the Agremnent by, 
among other things, filing to place a minimum order, violating the exclusivity clause and 
failing to provide a letter of credit. The Court agrees with Cloud Nine that the letter of credit 
requirmnent was never triggered. However, the Court finds that Cloud Nine feBed to comply 
with the "minimum order" requirement, failed to comply with the exclusivity clause and also 
failed to provide the t^ for transference (known as "authoring) to DVD format in theright 
format, necessitating rental of equipmoit to acconqrlish the “authoring.” Lopez also sprat 
“3 or 4 days” perfonning the “authoring” services. 

Cloud Nine claims that Lopez breached the contract by fiiiling to [noduce a 
finished sample VHS box cover. Lopez admits that he gave only a rough pnototype, not a 
finished sample. However, nothing in the Agreement requires one “sample” to be seated 
in “final” fbrm. Thus, Lopez’s &itute to provide such a sample is not a breach. 

If so, what sum of money, if any, ^ paid now in cash would fairly and 
reasonably compensate for such failure, if any, to comply? Lopez contends that he sprat 
3 or 4 days working on tlK DVD authoring after Cloud Nine already contracted with another 
vendor for the same wmk. Lopez also had to rent equipment that would have been 
unnecessary had the tape been supplied in the right format Lopez also contends that be lost 
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profits because of Cloud Nine’s failure to comply with the minimum order requirements and 
seeks recovery of such profits. 

The Court awards Lopez the $700 spent for the equipment rental and the 
reasonable value of the time spent unnecessarily on the DVD authoring process. Based on 
Lopez’s testimony of 3-4 days, and the parties’ Agreement providing for $125/hour for 
unscheduled work, the Court awards $3500. The Court declines, as a Actual matter, to 
award the amount claimed for lost profits. While Lopez and Wallca’s bare testimony of a 
“net profit per” tape and DVD might be legally sufficient evidence of lost profits, it was not 
factually persuasive. No documentation, facts and figures, or other “Irackup” to the bare 
numbers was presorted. The Court finds that Lopez failed to posuade the Court of an 
amount of lost profits that was lost and so awards only $1 as nominal damages for lost 
profits. Accordingly, the total awarded in damages for breach of contract is $4201 . 

Did Cloud Nine commitfhaidpro^dmaiefy causing damages to Lopez? Lopez 
contends that Cloud Nine committed fiaud by promising to have a letter of credit in place to 
provide financing for the contonplated orders. The Court answers ’hw" to this questioa 

Did Lopez commit fraud or negligently misrepresent facts proximatdy 
causingdamages to Cloud Nine? Qoud Nine contends that Lopez overstated his capabilities 
by, among otha things, slating that his address was a “suite," whrai it was an ^artment, and 
referencing a “department” when he was the only employee of DVD Media Systems. The 
Court finds Cloud Nine did rmt prove it relied to its detrimait on any such puffery. With 
respect to the alleged fiaud that Lopez would perform the Agreran^t, this is merely a 
reconstituted breach of contract claim and, as such, &tal to a cause of action for negligent 
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misrepreseaitatioiL Cloud Nine did not prove a false promise in<ule with a present intent of 
not performing. The Court answers both parts of this question “no.” 

What is a reasonable fee for the necessary services of Plaintiff’ s counsel in 
connection with the work done prosecuting the breach of contract claim? The parties 


Judgment. Plaintiffs attorney shall prepare a judgmoit in conformity with 
these findings aiai conclusions within seven days of receiving this document and forward 
same to Defoidant’s attorney for comment. Defendant’s attorney shall provide any 
objections to the form of the judgment in writing to Plaintiffs attmney within S days. 
Plaintiffs attorney shall either ammid his form of judgment in conformity or include foe 
objections in his letter forwarding the judgment to foe court for signature. The clok of the 
court is directed to send a copy of this order to the following counsel of record who 
participated in foe trial. 


SIGNED this 




,2m. 



cc: Donald E. Ulofo, 2626 Cole Ave., Stc. 400, Dallas, TX 75204 

Jenny Stephens, 2050 Bryan Tower, 2001 Bryan Str., Dallas, TX 75201 
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CAUSE NO. 03-1623-J 

C&MRETAININGWALLS,INC. ) IN THE DISTRICT COURT OF 

Plaintiff ) 

V. ) DALLAS COUNTY, TEXAS 

PHIPPS & COMPANY POOLS and ) 

MICHAEL PHIPPS, DefeiKlants. ) 191st JUDICIALDISTRICT 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 
On April 1 3, 2004, this case came on to be tried; no party having requested a jury, all 
matters in dilute were tried before and submitted to the Court. Having considered the 
evidoice presented and the arguments of counsel, the Court makes these findings of fact and 
conclusions of law pursuant to TRCP 296 which does not require any particular form thereof. 

Background Defoidant Phipps & Conqiany Pools' f ?bipps Co,") was hired to act 
as a general contractor in connection with a house bdog built at 160 Shepherd’s Glen in 
Heath, Texas (the ’Troject"). It is undiluted drat Phipps Co. hired Plaintifi* to construct a 
number of retaining walls for the Project and that Phipps Co, at the time this dispute arose, 
had paid Plaintiff approximately $200,000 for its work. However, at the end of PlainfifTs 
part of the Project, a dispute arose between the parties over certain of&ets Phipje Co. 
claimed on monies still due to Plaintiff. 

The parties stipulated that tire "beginning balance," before discussion of orfExts, 


' This is an assumed name ofD&M Marine, foe. 

' Defendants have asserted that PlaintiffC&M Retaining Walls, Inc., 
improperly did business undo the assumed name of "C&M Retaining Walls” without 
filing an assumed name certificate. This defect is required to be brou^ before tire court 
by plea in abatement or it is waived. In any event, uncontroveited evidoice establishes 
that Plaintiff filed such a certificate several months ago. Accordingly, any deiwt has 
beoi cured, and this iiiegulaiity does not affect any substantive rights of otbo side. 
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remaiaing under the agreed price was S22,113.S0 owed to Plaintifr. Phipps Co, further 
stipulated that, of that sum, it clearly owed $4,022.96 and teudered paymmt of that sum 
which was rejected. The Court instructed the parties at the close of the evidence to complete 
payment and accqrtance of this sum before judgment is entered in this case. Thus, the 
remainder of this document will focus on the $18,090.84 in dispute and will reflect the 
assumption that the undisputed $4,022.96 has been paid and accepted (withoM waiver of 
Plaintiffs position that more is owed). 

Did Phipps Co. Jail to pay the amounts due under its agreement with PlcdnRff? b 
Phipps Co. entitled to any offsets against the balance due? 

Yes to both questions. The Court will analyze the sums in dispute using the 
categories used by the parties. Plaintiff contended at trial that no o£&et$ were due. Phipps 
Co. contended that the following of&ets were due: 

$9,753.34 concrete for footing material 

$3,617.50 exparsetoKevinDealforrepairsto&ontretainingwallthatctacked 

$1,220.00 rqiair for wrought iron face allegedly damaged by Plaintiffs 
workers 

$3,000.00 rdrate of engineering sernces paid by Phipps Co. that it contends 
should have been paid by Flainti^ 

5500.00 extra cleaning costs for clean up Plaintiff allegedly failed to do 

$18, (^.84 Total ofisets claimed by Phipps Co. 

Concrete. Because Plaintiff did not have its own concrete supplia in the Heath 

area, the parties agreed that Pbq^ Co. would supply the concrete nece^aty for Plamtiffs 
job at Plaintiffs expose. Two bills for concrete were disputed: $6765.63 pursuant to a 
Lattimore invoice and $2987.7 1 pursuant to a SwiS Concrete invoice. The paties disputed 
whether concrete invoices had to be signed by someone from Plaintiff and whether tins 
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coiKTcte was actually used on Plaintiffs part of the Project Plaintifr oontoidcd that all 
concrete invoices were signed by its person in charge. Phipps Co. disputed this and also 
proffered evidence that the only concrete deliveries ordered by Phipps Co. for this Project 
were for Plaintiffs part of the Project Having considered the conflicting testimonial 
evidence and the relevant exhibits, the Court finds that Phipps Co. is entitled to an oS^ of 
$6765.63 in connection with this part of the ofl^ claim; Plaintiff (kes riot owe the 
$2987.71. 

Kevin Deal wall repair. The parties agree that a portion of the retaining wall in the 
front of the property cracked, and that it was Plaintiffs responsibility to rquir. Plaintiff did 
repair the wall in question, but it left the veneer work to Phipps Co, to be billed back to 
Plaintiff. Phipps Co. hired Kevin Deal to poform this work, and he charged $3617.50. 
Although it appears that, at the time. Plaintiff believed it would owe $850 for this work, 
Plaintiff now contends it owes nothing. Phipps Co., on the other hand, contends that all of 
Deal’s bill was reasonable and necessary to correct problems Plaintiff created. Again, the 
evidence is disputed Again, tire Court has considered the relevant evidence and conchides 
that Phipps Co. is entitled to an of&et of $850 for this work; Plaintiff does not owe die 
ranaining $2767.50 of Ihis part of the offset clainL 

Fence Reo^ . Phipps Co. presented an eyewitness who testified drat Plaintiff’s 
workers backed into the ndghhor’s force, damaging it and requiring rqrlacement of a large 
section of die &nce in the amount of $1220. Plaintiff denied that its workos damaged the 
force, and it daimed the repair costs were excessive. Considering the evidoice, the Court 
finds that Plaintiffs woricos damaged the fence causing damage that had to be iqoired in 
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the amount of ${220 such that Phipps Co. is entitled to an of&et for the entire $1220. 

faieinegin^ Services. As a result of demands by the Heath building inspectors. 
Plaintiff made Phipps Co. aware that additional, unanticipated engineering services would 
be required. Phipps Co. agreed to pay ~ and, in fact, did pay - an additional $3,000. 
However, once the patties started disputing the other charges discussed herein, Phipps Co. 
decided to bacic charge for the $3,000 already paid. The Court finds drat Phipps Co. agreed 
to pay diis amount and that, whoi it so agreed, it was not under economic duress (as it now 
claims). Accordingly, it is not entitled to a rehind of this money. 

Extra Cleaning Charges. It is undiluted that Plaintiff was required to clean up after 
itself on a daily basis. Plaintiff says it did so. Phipps Co. says it had to clean up after 
Plaintiff at the cost of $500. After reviewing the evidoKe, the Court is not persuaded that 
Phipps Co. paid or incutred $500 of extra clean up charges as a result of anything Plaintiff 
did or did not do. Accordingly, no offset is aj^r^riate for this item. 

Conclusion. Phipps Co. is entitled to offsets of $8835.63. Plaintifris entitled to an 
additional payment excess of the undisputed sum discussed above) of $9255.21. As a 
result of the Couit’s di^tosition of the contractual claim, it is unnecessary to reach the 
alternative theories of quantum meniit and promissory estoppel. 

Did D^endanis breach a fiduciary duty owed under Texas Trust Code Chapter ] 62, 
causing damages to Plaintiff? 

No. Plaintifr wholly Med to establish that Pb^ Co. did not maintain an account 
as required by Sections 162.006 and 162.007 of the Texas Trust Code. Plaintiff also Med 
to establish fhe requisite “intent to defiaud” under the definition contained in Section 
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162.005 of the Texas Trust Code. At best. Plaintiff demonstrated that Phipps Co. refused 
to pay certain disputed funds. The Court found herein that such refusal was partially 
justified, partially not, but the Court did not find bad failh on either side. Plaintiffs evidence 
does not rise to the levd necessary to meet Chiqiter 162, common law bres^h of fiduciary 
duty or any other standard foat would result in petsonal liability of Mr. Phipps or liability for 
exemplary damages by eidier Defendant. As a result, it is unnecessary to reach foe question 
of any defenses. 

What is a reasonable fee for the necessary services of Plaint^s counsel in 
connection with the work done prosecuting the breach of contract action against Phipps 
Co.? 

The Court has addressed reasonable and necessary attorneys’ fees, considering foe 
following fiictorsrf 1) The time and labor involved, the novelty and difficulty of foe questions 
involved, and the skill required to perform foe legal services properly; (2) The fee 
customarily charged in foe locality for similar legal services; (3) the amount involved and 
results obtained; (4) foe time limitations imposed by the chart or the circumstances; (5) foe 
experience, reputation, and ability of foe lawyer performing foe services; (6) foe results 
obtained; (7) whefoer foe fee was fixed or contingent, and (8) the likelihood that the 
acceptance of this work would preclude other employment by the law^. 

In assessing this case, the Court has taken into account all of foe above foctois, 
including foe fact that Plaintiffprevailed on only a little more than half the claim in quesfion. 
Having considered the evidence in light of foe foregoing factors, foe Court finds a reasonable 
fee for the necessary services of PlainfifTs counsel to be as follows; $5,000. Plaintiff is also 
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entitled to its costs of court, equitable picjudgment interest at die rate of 5% per annum’ on 
the piincipal award and postjudgment intoest on the entire amount at the rate of S% per 
annum/ 

Judgment. The Court declines to award any other relief. The Court orders the 
PlaintiiTs counsel to prepare a form of judgment that reflects the lindii^ and conclusions 
herein widtin five days of receipt of fliis document and circulate same to opposing counsel 
for comment. Within seven days thereof Plaintiffs counsel shall forward a proposed form 
of judgment to the Court together with any commaits as to form received fiom Defendant’s 
counsel. 

The clerk of the court is directed to send a ct^y of this order to the following counsel 
of record, who participated in the trial. 

SIGNED this _®ay of. .. _,2004. 




JUDGE PRESroiNG 


cc: Wesley Maness, 1 000 Ballpark Way, Ste. 300, Arlington, TX 7601 1 

Jeffiey Irion, P.O. Box 5527, Gun Barrel City, TX 75147 


1 * 1 ! • 

Unless die contract sets forth a difierent rate. 

Unless the contract sets forth a different rate. 
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CAUSE NO. 03^L 

NAT’L BANNER CO. ) IN THE DISTRICT COURT OF 

Plaintiff ) 

) 

V. ) DALLAS COUNTY, TEXAS 

) 

ADAMSAROTE ) 

Defendant. ) I9Ist JUDICIAL DISTRICT 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

On August 20, 2003, this case came on to be tried; no juiy having been 

requested, all matteis in dispute were tried before and submitted to the Court. The only 

parties remaining before the Court are Plaintiff National Baimer Company and Defendant 

Adam Sarote, the other defendant having been discharged in banknqrtcy. The parties 

provided post-trial briefing pursuant to the Court’s schedule, with such briefing concluding 

on September 19, 2003. Having considered the evidence presented and the arguments of 

counsel, the Court makes these findings of fact and conclusions of law pursuant to TRCP 296 

which docs not require any particular form thereof. 

Background. This case involves the sale of printing equipment by Adam 

Sarote’s company. Mustang, to PlaindfFNABCO. NABCO contends that it advised Sarote 

of its qecific requirements - a printii^ press that could do four-color ultraviolet process 

printing and that Sarote afiBrmed that the printing press sold to NABCO could do the job 

required. Instead, NABCO contends that it got equipment that was only marginally useful 

and that could not do the kind of advanced color printing for vdiich it was purchased. 

NABCO sued Mustang for breach of contract and warranty and Mustang and Sarote on 

various extracontractual theories. NABCO edso contends that Mustang is Sarote’s alter ego 
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and is, therefore, liable for Mustang’s breach of contract and breach of warranty, if any. 
After Mustang’s bankruptcy, the case proceeded a^iinst Sarote only. 

The Court ^lees that Sarote is responsible for his own torts and DTPA 
violations. Determination of liability for those counts, therefore, does not requite an alter 
ego analysis. Hie contract at issue was clearly betweoi NABCO and Mustang, thus, 
NABCO’s efforts to hold Sarote liable for Mustang’s contract require analysis of the alter 
ego claims. 

Did Sarote engage in any false, misleading or deceptive acts or practices that were 
a producing cause of damages to NABCO? Yes. Sarote represraited that the goods in 
question - the printing press - was of a particular quality i^en it was of another. Sarote, 
knowing that NABCO intended to use the press for four-color painting, stated; “This pness 
will do awesome 4 color process on vinyl.” The piarties have debated the meaning and 
impiort of the word “awesome.” Suffice it to say that Sarote’s representation was, at a 
minimum, that the press would do four color printing in a way that would allow NABCO to 
sell the vinyl pnoce^ed as a quality pnoducL This representation was completely false. The 
press was in ptoor diqie and, while it might have been able to do some typies of pointing, was 
completely inadequate for the job. This kind of conduct is exactly that which the DTPA was 
enw^ted to sanction. 

Sarote also repnesented that the “warranty agreement” conferred rights or 
remedies that he later denied the warranty contained, in violation of Texas Business & 
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Commerce Code Section 17.46b(12) and (19).' He toldNABCO it was a complete 90 day 
warranty, but at trial, he contended the warranty covered only that the machine would turn 
on. Indeed, he changed his story at trial several times as to what the warranty meant 

Was such conduct committed knowingly? No as to the first violation, yes as 
to the second. Sarote was certainly reckless in felling to in^)ect the machine and making 
statements about the machine’s abilities without having any idea if they were true, but there 
is no evidence be actually knew the machine was in such poor shape. On the other hand, he 
clearly knew that he had misrepresented the warranty to NABCO. 

Did Sarote commit fraud? Yes, Sarote recklessly misrepresented the quality 
of the printing press knowing that NABCO was relying on his representation and intending 
that they so rely. He also made promises of a warranty with no intention of keying feat 
promise. The Court makes this finding of fiaud by a prepondaance of fee evidence and by 
clear and convincing evidence. 

Because the Court finds fiaud and DTPA violations, it is not necessary to 
address negligent misrepresentation. The Court agrees wife Defendant feat “unjust 
enrichmenf’ is a doctrine used in fee absence of an express contract. Because this case 
involves an express contract, “unjust enrichment” is not appropriate. 

What sum of money, if paid now in cash, would fairly and reasonably 
compensate NABCO for the damages restdting from the misconduct found above? The 
“benefit of fee bargain” measure of damages aUows for recovery of fee difference between 

' Mustang was fee actual party which gave fee warranty, so Sarote is not 

responsible for its breach, if any, unless he is fee alta ego. However, Sarote can be liable 
for making misrepresentations about fee warranty terms. 
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the value as represented and the value received. No evidence was presented of i^diat this 
machine (20 years old, used, etc.) would be worth if it could do “awesome” four-color 
printing properly. The “out of pocket” measure of dam^es provides recovery of die 
difference between the value paid and the value received. NABCO paid $49,000. Mr. 
Goldfarb testified diat the press is actually worth somewhere betwerai $10,000 and $25,000. 
The Court awards actual damages of $35,000 for fraud and violation of the DTPA. The 
Court finds that NABCO would not have bought the press but for the misreptrsentafions 
about the warranty. Therefore, the $35,000 figure is ai^licable to both forms of E>TPA 
violations found. The Court declines to award any other actual damages claimed. 

What sum of money, if arty, should be awarded as additional damages 
because the conduct was committed knowingly? Sarote showed absolutely no remorse or 
concern about the effects of his conduct His attitude was that his financial problems 
justified his treatment of NABCO. The Court finds that an additional amount of $20,000 
should be awarded. 

What sum of money, if any, should be awarded as punitive damages, 
considering thefactors under the law? The Crmrt awards $20,000 in punitive damages. The 
DTPA recoveiy and the fiaud recovery are for the same dam^es, fous. Plaintiff udll have 
to elect between the two. 

What is a reasonable fee for the necessary services of Plaintiff’s counsel in 
connection with the work done prosecuting the DTPA claim? The Court has addressed 
reasonable and necessary attorneys’ fees, considoing the following foctors:(l) The time and 
labor involved, the novelty and difficulty of the questions involved, and the skill required to 
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perform the legal services properly, (2) The fee customarily charged in the locality for 
similar legal services; (3) the amount involved; (4) the time limitations imposed by the client 
or die circumstances; (5) the experience, reputation, and ability of the lawyer performing the 
services; (6) the results obtained; (7) whether die fee was fixed or contingent, and (8) the 
likelihood that the acceptance of dus work would i»eclude other employment by the lawyer. 
Arthur Andersen & Co. v. Perry, 945 S.W.2d 812 (Tex. 1 997). 

Having considered the foregoing, the Court finds a reasonable fee for the 
necessary service of P laint iff’s counsel for prosecuting the DTPA action; (1) $50,000 
throu^ the trial of this cause (mcluding time for the ^ipeal which already took place); (2) 
in the event of an unsuccessful appeal by Defendant to the Court of Appeals, $ 1 5,000 for the 
appeal; and (3) in the event of a petition for review to the Texas Supreme Court as to which 
die Plaintifif ultimately prevails, an additional $1,000; and (4) in the event the petition is 
granted and Plaintiff ultimately prevails, an additional $ 1 5,000. Plaintiff is also entided to 
its costs of court, prejudgment interest on the actual damages and postjudgment interest on 
the entire amount 

Alter Ego. The Court finds that Sarote is not liable for Mustang’s debts under 
an alter ego theory, regardless of whether the Court applies Florida law or Texas law. The 
Court finds that NABCO at all times knew it was dealing with a corporation. No 
misrepresentations were made as to Mustang’s corporate status, c^italization, financial 
stability, or size. The Court finds that Sarote did mix his personal and corporate finances on 
occasioiL Although the Court finds diat Sarote did c ommit fiaud, he did not ‘^ise the 
corporate form” for die purpose of that fiaud, and he has been found liable for his individual 
fiaud in any event. Similarly, die corporate form itself was not used for an imfHoper purpose. 
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There was nothing unjust about the corporate form here, and the use of the corporate form 
has not permitted Sarote to evade responsibility for his own torts. Because of the Court’s 
ruling on alter ego, it is unnecessary to discuss the theories of recovery that were asserted 
against Sarote only on an alter ego basis. 

Judgment. Within seven days of receipt of these Fittings, Plaintiff shall 
pieptaie a form of judgment and forward it to Defendant’s counsel for ^proval as to form. 
Defendant’s counsel shall re^nd within 5 days. Thereafter, Plaintiff shall tratder the 
judgment to the Court with Defeitdant’s approval as to form or any notations of disagreement 
as to form. 

The clerk of the court is directed to send a copy of this order to the followit^ 
counsel of record, vdio participated in the trial. 

SIGNED this day of , 2003. 


JUDGE PRESIDING 

cc: Keith Verges, 901 Main Str., Ste. 3400, Dallas, TX 75202 

Tailim Song, 291 1 Turtle Creek Blvd., Ste. 1400, Dallas, TX 75219 
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CONSTRUCTURE 

Plaintif!) 

V. 

JULIE MORRIS 
Defaidants. 


CAUSE NO. 02-7759-J 

) IN THE DISTRICT COURT OF 

) 

) DALLAS COUNTY, TEXAS 

) 

) 191st JUDICIAL DISTRICT 


FINDINGS OF FACT AND CONCLUSIONS OP LAW 


On August 25, 2003, this case came on to be tried; no party having requited a jury, 
all matters in dispute were tried before and submitted to the Court. Having considered the 
evidence presented and Ore arguments of counsel, the Court makes these firKlings of &ct and 
conclusions of law pursuant to TRCP 296 which does not require any particular form diereoL 
Background. Constructure contracted to do remodeling work on behalf of Julie 
Morris at her newly purchased home on NorMaven Road. The Contract was effective 
October 1, 2001. (PI. Exh. 2). Defendant contends that Plaintiff was unresponsive and 
unable to meet her time&ame for completion. By letter dated October 29, 2001, the 
constractioD manager recommended termination of the contract. (PI. ExL 1), and 
Constructure was fired. 


Dmstnicture filed this suit contending that it was entitled to its contracted &r 
percentage of the project alleging that it was prevoited fiom convicting the project by Ms. 
Morris’s urqustified termination. Ms. Morris, on the oO^ hand, contends that 
Constnicture’s Kevin Dillin^ram lied about his status as an architect and &iled to perform 
tasks in a timely and professional manna. 

Qmstnictute also contends that Ms. Morris failed to felly pay for work alre^ 
performed. Ms. Morris contends that she has paid all that is owed. 
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Did Ms. Morris, without excuse, fail to comply with her agreement to pay for 
remodeling services (1) with respect to work already performed; and (2) with respect to 
future work not completed due to Constructure’s termination? Yes as to the first question. 

No as to the second. With respect to the demolition work performed by Constructure, no 

credible evidence was offoed demonstratiog anything other than that Constructure did the 

work and should be paid. Plaintiff offered uncontradicted evidence that Ms. Morris did not 

pay all invoices for the wok already performed. The Court finds that Ms. Morris without 

excuse failed to pay for demolition work already performed. 

Howevw, withrespect to PlaintifTs claim forthe mtire contractprice for future work 
not performed due to the termination, the Court finds that the termination was justified and 
Ms. Morris’s failure to complete the contract with Constructure was excused- The Court 
bases fiiis finding on two ind^mndent grounds; the Contract itself and hfr. Dillingham’s 
fiaud. 

Under Paragraph 25.2 of the Contract, “[A]t [Ms. Morris’s] option, and upon 
certification by the Architect [here, the Construction Manager] that sufficient cause exists 
to justify such action, [Ms. Morris] may terminate the Contract — "On October 29, 2001, 
the Corstruction Manager certified that sufficient cause existed to terminate the Contract 
The Court finds that this certification was reasonable under the cucumstances, such fliatMs. 
Morris’s tennination of Constructure was proper under the Contract 

Alternatively and additionally, the Court finds that Mr. Dillingham misrepresented 
his status as an architect to Ms. Morris. When Mr. Dillingham rqrresetrted himself as an 
architect to Ms. Morris he knew fiiat he was not, he intended first she would rely on this 
assertion, Ms. Morris did rely on this assotion and would not have entered into the particular 
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contract in &e timefranie in question had she known the truth. Thus, she is excused fiom 
complying fiiitha^ with the contract afier payment for wo± My performed. 

What sum of money, if paid now in cash, would fairfy and reasonably condensate 
Plaint^ for Ms. Morris 's failure to pay for demolition work completed? The Court will 
consider only the portion not already paid. 

Plaintiff did not introduce the invoices in question but Mr. Dillingham did testify in 
this regard. Based upon the testimony presented by Plaintiff and Defendant, the Court finds 
the sum of $7025 still due and owing. 

What is a reasonable fee for the necessary services of Plaintiff’s counsel in 
connection with the work done prosecuting the breach ofcontract action against D^endtmt? 

The Court has addressed reasonable and necessary attorneys’ fees, considering the 
following foctors:(l) The time and labw involved, the novelty and difficulty oftfae questions 
involved, and the skill required to perform the legal services prc^reriy, (2) The fee 
customarily charged in the locality for similar legal services; (3) the amount involved and 
results obtained; (4) the time limitations iit^xrsed by the client or the circomstaoces; (S) the 
expenence, reputation, and ability of the lawyer performing the services; (6) the results 
obtained; (7) whether the fee was fixed or ccmtingait, and (8) the lik^ood that foe 
accqrtanceofthisworkwouldprecludeothereinploymentbyfoe lawyer. TheCourthasalso 
takoi into coi^deratiai that Mr. Guillot’s testimony about attorney’s fees was directed to 
recovery on foe Crnitract as a whole. Plaintiff, however, has prevailed mi only a small part 
of the overall claim. 

Having cemsidered foe foregoing, foe Court finis a reasonable fee for the iKcessaiy 
services of Plaintiffs counsel in prosecuting foe claim to foe extent it was successful; 
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(1) $3125 fluDugh the trial of this causr, (2) in the event of an unsuccessful appeal by Julie 
Morris to the Court of Appeals, $15,000 for the appeal; and (3) in the event of apetition for 
review to the Texas Supreme Court an additional $8500, conditioned that Flaintiif ultimately 
prevails. 

Constructure is also entitled to prejudgment interest on the principal award and 
pos^udgment interest on the entire amount. The Court finds that both sides prevailed in part 
and lost in part such tiiat good cause exists to tax costs against the party incurring same. 

JwdffnaU. The Court declines to award any other relief. The Court orders 
Consbructure’s counsel to prqiare a form of judgment that reflects the findings and 
conclusions h^in within five days of receipt of this document and circulate same to 
opposing counsel for comment. Within seven daj^ thereof Constructuie’s counsel shall 
forward a proposed form of judgment to the Court together with any commoits as to form 
received fiom Defendant’s counsel 

The clerk of the court is directed to send a copy of this order to the following counsel 
of record, who participated in die trial. 


SIGNED this cP'^^ ay of September. 2003. 




JUDGE PRESIDING 

cc: Patridc Guillot, 2100 McKinney, Ste. 1401, Dallas, TX 75201 

Ed Walts, 2828 N. Harwood, Ste. 1600, Dallas, TX 75201 
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CAUSE NO. 99-8055-J 

GUNTER STROMBERGER ) IN THE DISTRICT COURT OF 

Plaintiff ) 

) 

V. ) DALLAS COUNTY, TEXAS 

) 

UW OFFICES OF WINDLE TURLEY ) 

et al. Defendants. ) 191st JUDICIAL DISTRICT 

FINDINGS OF FACT AND CONCLUSIONS OF LAW ' 

On July 28, 2003 this case came on to be tiied; all parties having waived a 

jury on die only remaining issue - Defendants’ counterclaim unda Texas Business & 

Commerce Code § 17.S0c - all matters in dilute were tried before and subtm'tted to the 

Court. The Court received post-trial briefing which closed on August 13, 2003. Having 

considered the evidence presented and the arguments of counsel, the Court makes these 

findings of tact and conclusions of law pursuant to TRCP 296 which does not require any 

particular form thereof. 

Background. Stromberger filed ttiis lawsuit in October of 1999 contending 
that Defoidanb committed legal malpractice and fiaud, breached their fiduciaiy duty and 
vioIatedtfaeTexasDeceptiveiyadePtactices Act(’T)TPA’’) mcomieetiao whhMr. Stntz’s 
i^nesaitation of Stromboger while Stuiz was employed by the Law Offices of Vfindle 
Turley. Strombergo' contended, and Defendants do not diqmte, that Stutz began 
rqnesanfingbim in 1985 in connection with a lawsuit ultimately removed to federal court 
involving claiins against Stromberger and claims by Stromberger r^ainst C&M hnpoits and 
Chris Nasrallah under Civil Action No. CA3-89-1 1 22-R (the “Federal Action"). The Court 
has taken judicial notice of the Court’s file which reflects documentatimi from fire Federal 
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Garrison & Kiisjansons, P. C. 

Attorneys RtLnw 

1203 Sheridan A venue 
Cody, Wyoming 8241 4 

G. Mark Garrison Email: eamsoii^^warecom.nrt tel. (307} 527-7S95 

Brigita S. Krisjansom bngiia&wanxom.net fax (307) 527-7596 


February 6, 2008 


The Honorable Patrick Leahy 
Chairman 

U.S. Senate Committee on the Judiciary 
152 Senate Dirksen Building 
Washington, D.C. 20510 

The Honorable Arlen Specter 
Ranking Member 

U.S. Senate Committee on the Judiciary 
152 Senate Dirksen Building 
Washington, D.C. 20510 

Re: Richard Honaker nomination 

Dear Senate Members, 

This is written as support for the nomination of Richard Honaker for the seat of Federal 
District Judge. I know Mr. Honaker as a man of honor and integrity with a wealth of experience 
that is perfectly suited for the job. 

Please consider this letter in support of Mr. Honaker when making a decision on this 
Court vacancy and feel free to call upon me if necessary to answer any questions regarding the 
purpose and intent of this letter. Thank you. 


cc: Richard Honaker 


Sincerely yours. 



VerDate Nov 24 2008 
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Acti(»i to the efiect that the file was administiatively closed in November of 1 989, and Stutz 
wi&drew in July of 1^1. Stromberger denies knowing about the closure and withdrawal 
until about the time of filing this lawsuit. In this lawsuit, Stromberger contended that he 
thought the tong delay in his case was nonnal because Stutz told him it would take “Sor 6 
years” to resolve the Federal Action. 

Despite Stromberger’s claim that he trusted Stutz to handle thb matter, in 
1 991, he requested Stutz to turn over the files to attorney Tom Nash, tsdiich Stutz did Portly 
before he withdrew. (Counter-PlainfifTs Trial Exhibits IS and 16). Nothing haf^ed in 
the Federal Action fiom the date of Stutz’s withdrawal in 1991 until afier this lawsuit was 
filed. 

Stiombeiger filed this lawsuit in October of 1999. By mders dated 
November 30, 2000 and February 13, 2001, the Court granted Defendants summary 
judgment on limitatioas (finding no fact issue on the “discovery rule”) on various causes of 
action, including the DTPA, Following the Texas Supreme Court’s clarification of fire 
“Hughes tolling rule,” on February 22, 2002, the Court vacated fire portion of the Fdxuary 
2001 order r^arding negligence and gross negligence. See Underiojler v. Vanasek, S3 
S.WJd343 (Tex.2001)(holdingthatalegai malpractice case based on Ihigationmalptactice 
is tolled as to allegationsofnegligence while fire undedying case is being litigated). Because 
fire federal Action was only administratively closed and never actually finally ai^ udzcated, 
the Court determined that the Vanasek ruling ^lied to the negligence claims in this case. 
However, Fmuueitieaffinned that the DTPA statutory dtscovety rule was not ^ibject to the 
“Hughes tolling rule" such that the Court’s summary judgment mi DTPA was arufisturlwd 
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and ranained in place. 

Thereafter, die Court abated the case to allow the parties to complete the 
Federal Action. Stromboger filed two motions to reopen ttie Federal Action wdiich were 
denied by the federal district judge. Stromberger never sought to file a petition for writ of 
mandamus or ^ipeal of this ruling. Accordingly, the Court concluded that no furthra^ 
resolution of the Federal Action would be forthcoming and fiirther abafement was 
in^prc^ate. The Court set the case fiir trial on July 28, 2003. Shortly before the trial was 
to commence. Plaintiff advised the Court and opposing counsel that he would be nonsuiting 
all claims. The effect of the nonsuit was to leave only Defendants’ DTP A counterclaim for 
trial. At the trial, both sides waived a jury, and the Court proceeded to try the issue of 
whedier the DTPA action was groundless in law m’ fact, brought in bad &ith oi brou^ firr 
harassment and also the amount ofDefendants’ attorneys’ fees. Stiomberger did not testify 
live or appear at the trial Windle TurlQr was called as a witness by Defendants, and 
StrombagercalledStutz. TheCourtalsotookjudicialnoticeoftfaefileandhearddeposition 
testimony. 

WasStromberger'sDWAchimgromdlessinfBcta'laworbroughiinbad 
faith or brought for purposes (f harassment? The patties dispute wh^er or not a lawsuit 
filed after limitations has run is groundless as a matter of law. See, e.g., Campos v. Ysleta 
General Hospital, 579 S.W.2d 67, 73 CTcx. App. - El Paso 1994, writdeniedjfholdingtiiat 
survival action was groundless udioi brought after limitations erqnred). In this case, 
Strondrer^ claims be was refying on Stutz and thus did not "discovet:’* his allied 
ausrqnesentations. StrombogerhaspeisistedinclaimmgtfaatStutzhasnevertumedover 
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his materials and that those materials were then destroyed in a fire at the 'IWl^ offices 
some years later. Despite Stiombetser’s r^>»ted assertioiis that Stutz lost relevant file 
mataials, at trial, Stutz testified that he sent all original file materials to Nash in 1991, well 
before the 1994 fire that destroyed some file materials at the Turley offices. Stutz also 
prodoceddocumentaiy evidence to support his testiinony. (Counter-Plaintiffs Trial Eriiibits 
IS and 16). Stromberger offered no controverting evidence to this testimony. ' 

Thus,StrombeigerhadStutz'sfileforeightyear5befocehesoed. TheFederal 
Action docket sheet showed the administrative closure and Stulz’s withdrawal for eight years 
before Stromberger sued, hi 2000 ami 2001, the Court found in this case as a matter of law 
that Stromberger knew or should have known of his DTPA claim well before Octobw of 
1997 - more than two yeais before he filed suit. 

At trial. Stromberger also offered no evidence of the supposed “repeated” 
contacts he had with Stutz over Qie course of the 1990'$, See Plaintiffs Third Amended 
Petition, pg. 3 (alleging “repeated” assurances fimn Stutz). The evidence presetted shows 
thatStrcanbergahasliedaboutbiscomnmnicationswithStiitz. The evidence furtho’shows 
feat whatever the status of fee case - about which Stutz all^edly lied - Stntz’s entire file 
was turned over to Nash eight years before this lawsuit was filed. 

Defendants presented evidence feat Nasralkfe’s finances have suffered since 
the niid-198(rs petfa^ explaining why Stromberger has not further pursued fee action 
against Nasrallah despite the Court’s granting of several abatements in which to do so. 
Nasrallah’s detoionding finances may also be the reastm why Nash, after lecmving fee file 
in 1991, never took any action to pursue fee Federal Action or any other means of recovery 
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£n>m Nasrallah. 

Section 1 7.50(c) isqsosesliabili^ontlieplaintiffforthe defendant’s attorn^ 
fees if the DTPA action was groundless in law or groundless in fzd or brought in bad faith 
or brought for harassment It is not necessary for the Court to decide whetho^ all lawsuits 
filed after limitations has tun are “groundless in law.” Unda the &:ts of this case, the Court 
finds that the DTPA claim, when filed, was groundless in law. The Court also finds tiiat it 
was brought in bad faith. Accordingly, foe Court does not reach foe question of whefoer foe 
case was groundless in foot or brought for harassment 

Whai is a reasonable fee for the necessary services of Defendants ' cmmsel 
in connection with the work done defending the DTPA action? The Court has addressed 
reasmiable and necessary attorneys’ fees, considoing foe following factots:(I) The time ai^ 
labor involved, the novelty and difficulty of foe questions involved, and foe skill required to 
perform foe legal services properly; (2) The fee customarily diarged in the locality fbr 
similar 1^ sovices; (3) foe amount involved; (4) the time limitations imposed by tiie client 
or tile drcamstances; (5) the experience, r^utation, and ability of foe lawyerperfotmingtiM 
sovices; (6) foe results obtained; (7) whether tiie fee was fixed or cootir^ent, ai^ (8) the 
likelihood that foe acceptance of this work would preclude other enqiloyment by the lawya. 
Arthur Andersen v. Perry, 945 S.W.2d 812 (Tex. 1997). The Court concludes that 
Defer^ls are entitled to recover only those foes necessarily mcuiiEd in defoodii^ foe 
DTPA action. While it is true that segr^on of fees is not required where time spoit on 
causes for which recovery is not permitted is intertwined witii foe DTPA work, under the 
foots of this case, tiie Court finds that segregation is possible and nffiessary. 

Havii^ considoed the foregoing legal standard in light of tiie evidence 
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jBssen^ flic Court finds a reasonable fee for the necessary service of Defendants/Counter- 
Plaintil^’ counsel for defense of the DTPA action, to be as follows: (1) S50,000 through llte 
trial of this cause; (2) in the event of an unsuccessful appeal by Stromberger to the Court of 
Appeals, $35,000 for the appeal; and (3) in the event of a petitioa fiir review to the Texas 
Supreme Court as to which Defendants ultimately prevail, an additional S20,0(X). 
Defendaihs are also entitled to costs of court and postfudgment interest 

Judffneni. The Court is signing a Judgment consistoit wifli these finding on 


The clerk of the court is directed to send a copy of this ordo* to the following 
counsel of record, who participated in the trial. 

SIfflffiD flu's TA^vof 2003. 


DDDncmnjn V 


JUDGE PRESIDING 

cc: DougPenin, Copeland Tower, 1250ECopelandRd.,Ste.744,Adiiigton,TX76011 

Robert Hoffinan, ItiOl Elm Str., Sto. 3000, Dallas, TX. 75201 
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Response of Catharina Haynes 
Nominee to the U.S. Court of Appeals for 
the Fifth Circuit 

To March 8, 2008 Questions of Senator 
Edward M. Kennedy 


Documents provided in response to Question 1 
PDF 2 of 3 
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CAUSE NO. 03-04831-J 

DALLAS COUNTY, ) IN TUB DISTWCT COURT OF 

PlaintifT, ) 

) 

V. ) DALLAS COUNTY, TEXAS 

) 

DOMMjA JIMENEZ, ) 

Defendant, ) 191st JUDICIAL DISTRICT 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

On May 24, 2004, this case came on to be tried. Because no party requested a 

jury, all matters in dispute were tried before and submitted to the Court Having 

considered the evidence admitted and the arguments of counsel, the Court makes these 

findings of ^t and conclusions of law pursuaitt to TRCP 2% which does not require any 

particular form thereof 

Background. Dominga Jimenez is an onployee for the Dallas County Qiild 
Support Office. At the time of die incident in question, she wraked in the George L 
Allen, Sr. Courts building, located at 600 Commerce Street, Dallas, Texas 75202. On 
July 17, 2002, Ms. Jimenez and Helen Garcia decided to go to lunch tog^ber. Heira 
Garcia drove her persooal vdiicle with Ms. Jimenez riding as a pasenger. Upon 
retuming fiom lunch and pursuant to their customary practice, Ms. Garcia dropped off 
Ms. Jimenez at the Jackson Street curb outside die Jackson Street entrance to the George 
Allen Courts building. While walking fiom the curb to the steps leading into the 
buildhig, Ms. Jimenez tripped and fell over uneven pavement on the public sidewalk 
abutting the Jackson Street entrance to the George Allen Courts building, ^roximately 
8 feet away fimn the entrance. 
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Ms. Jimenez altempted to collect worker’s compensation benefits Jom Dallas 
County as a result of the injury sustained during this fell. Dallas County contested this 
claim for benefits and the issue was brought before a hearing officer at the Texas 
Workforce Compensation Commission. The hearing officer found that the fell occurred 
within the course and scope of Ms, Jimenez’s employment, and, as a result, a 
compoisable injury had occurred. This finding was ^pealed and affirmed by the TWCC 
i^rpeals Panel. This action is brought on appeal fiom the Appeals Panel decision. 

Did Dominga Mmenez Jujfer a compensable injury when she fell on the sidewalk 
outside the George L Allen Sr. Courts building on July 1 7, 2002? No. In order for an 
injury to be cmnpensable, foe injury must have occurred within foe course and scope of 
employment. See Payne v. Galen Hosp.Corp., 28 S.W.3d 15, 18 (Tex. 2000). The 
goieral rule is that injuries occurring while an employee is going to or coming from wodc 
are not within foe course and scope of enqtloyinent and fous not compoisable. Texas 
Gen. Indem. Co. v. Bottom, 365 S.WJd 350 (Tex. 1963). An exception to fois general 
rule, known as the access doctrine, applies when an enqrloyer has evidenced an intention 
that foe particular access route or area be used by foe employee in going to and form 
work, and wfoere such access route or area is so closely related to the employer's 
premises as to be fairly treated as a part of the premises. Texas Comp. Ins. Co. k 
Matthews, 519 S.W, 630, 631 (Tex. 1974). Based on this exception, foe Contested Case 
Hearing Officer found foal Ms. Jimenez’s injury was in the course and scope of her 
cmploymenL 

Intent. There are three entrances to foe George Allen building; &om the street on 
the Jackson side of the building, &om the street on foe Commeroe side of foe building. 
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and through the parking garage below the building (arriving through a door on the ground 
floor). Ms. Jimenez usually used the ground floor entrance. There was evidence that 
some employees (but not Ms. Timenez) parked across Jackson Street ftom the building or 
rode the DART trains (Union Station is located closest to the Jackson Street entrance) 
and, therefore, used the Jackson Street entrance. 

Thus, it is true that some employees, like the general public, used the Jackson 
Street aitiance to this building regularly. Howeva, the Court finds that Dallas County 
did not evidence an intent that a particular access route or area be used by Ms. Jimenez 
in going to and from work. To evidence an intent, there must be a showing that it was the 
employer’s d^ire for a particular entrance to be used by the ettiployee. See Mattiiem, 
519 S.W.2d at 631. Thus, the Court concludes, that to evidence an intoit in this test 
means more than mere knowledge that employees use a particular entrance as one of 
several ways into a building. The evidence riiowed diat all three entrances were equally 
available to employees and the general public and that no specific entrance was mandated 
or suggested to tire employees. Thoe were no signs suggesting that this was an employee 
entrance. Althou^ Ms. Garcia was a supervisor in Ms. Jimmez’s department, on the 
occasion in question, she was acting as a firiend in dropping Ms. Jimraez off at the 
Jack»>n entrance. To find evidence of intent in this case would mean that every oitnmce 
to every building where employees were not explicitly prohibited fiom using that 
entrance would satisfy the first prong of the Matthews test. This Court declines to 
extend Matthews that far. 

Closely Related to the Premises. The Court further finds that the location of the 
injury was not so closely related to the premises to become, in practical effect, part of the 


043 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00885 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN:CMORC 



876 


premises. As a matter of law, the sidewalk is a part of the street and a duty tq,exaeise 
ordinary care to maintain such sidewalk in a reasonably safe condition rests upon the city, 
not upon the abutting property owner; the facts of this particular case are in accord with 
the case law. Grappolte v. Adams, 130 Tex. 587, 1 1 1 S. W.2d 690 (1 938). It is possible, 
however, that the abutting property owner can assume this duty of care and bring an 
injury on a pubbc sidewalk within the access doctrine exception. See Kelly v.- Traveler 's 
Ins.Co., 391 S.W.2d 558, 565 (Tex. Civ. App. - Dallas 1 965). 

This Court finds that the County did not take control or assume a duty of cate 
over the sidewalk in this case. While the County did use the sidewalk in question for 
various purposes, it always requested permission from the city. This itiqrlies 
subsmience rather than control. Dallas County oiiicials knew that they woe not free to 
do as they wished to the sidewalk and had to ask permission to raise the boiler, disable 
parking meters, use the sidewalk for construction, dc. 

On one occasion, the County did rqrair part of the sidewalk around the George 
Allen building. Howeva, even on diis occasion, the County asked the city for 
permission and acted only because the city declined to do so. This one occasion is quite 
diffoent fiom the conduct in Kelly, where the employer assumed a genoal duty to repair 
and maintain the sidewalk and did so frequently. 

Generally, an injury which occurs in die use of public streets or highways in 
going to and returning from the place of employment is not compensable because such an 
injury is suffered as a consequence of risks and hazards to which all members of tbe 
traveling public are subject rather (ban risks and hazards having to do with tbe work or 
business of the employer. Evans v, Illinois Employers Ins. of Wausau, 790 S.W.2d 302, 
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304 (Tex. 1990); Texas Gen. Mem. Co. v. Bottom, 365 S.W.2d 350, 353 (Tex. 1963). 045 

The Court finds lhat Dallas County has proven that the access doctrine does not apply 
such that the general rule applies. The uneven sidewalk was a risk that all of the general 
public were subject to whether they were going to the George Allen building or to any 
other destination in which they would use the sidewalk as a mode of access to that 
destination. 

Did Domingo Jimenez have disability resulting from a con^sensable injury 
sustained on July 17. 2002? The Court need not address this question because it finds 
that there was no compensable injury. 

Judgment. The Court orders Plaintiffs counsel to prepare a form of judgment 
that reflects the findings and conclusions herein within five days of receipt of this 
document. He shall then circulate same to opposing counsel for comment Within seven 
days thereof, Plaintif s counsel shall forward a proposed form of judgment to the Court 
togedicr with any comments or agreements as to form received fiom Defendant’s 
counsel. At the same lime. Plaintiffs counsel shall forward the proposed judgment to the 
Texas Workers’ Compensation Commission in accordance with law and notify the Court 
after thirty days has passed from such transmission, together with proof of such 
transmission. 

The clerk of the court is directed to send a copy of this order to the following 
counsel of record, who participated in the trial. 

SIGNED this lay of 2004. 

JUDGE PRESIDING 
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CAUSENO.03-11713-J 

DT ELECTRICAL MANAGEMENT ) IN THE DISTRICT COURT OF 

Plaintiff, ) 

V. ) DALLAS COUNTY, TEXAS 

) 

NICHOLS FAMILY PARTNERSHIP etal. ) 

Defendants. ) I91st JUDICIAL DISTRICT 

FINDINGS OF FACT AND CQNaUSIONS OF LAW 

Before the Court on this day is this case which, no jury having been requested, 

was tried to the Court on February 21, 2005 and March 1, 2005‘. The Court, having 

considered the evidence and the arguments of counsel, makes the following fmdings of fact 

and conclusions of law pursuant to TRCP 296, which provides no particular form for same: 

Background. Plaintiff DT Electrical Management (‘DTT is an electrical 

contractor that performs electric work for homes and businesses. A few years before this 

trial, DT began doing work for Defendant Rex Nichols CNichols”) and companies in which 

Nichols had some form of interest On the early jobs, DT was paid in full. The payor was 

not Nichols, personally, but some company in which Nichols bad an interest. During this 

timeframe, DT contends that Nichols introduced DT’s owner, Mr. Stephens (“Stephens”), 

to Steve Willingham (“Willingham”) as his general manager. Nichols denies meeting 

Stephens or talking to him on the phone prior to this litigation. 

It is undisputed that DT performed some work at a project known as 

Lightning Motoisports, located on property owned at that time by Defendant Nichols Family 

‘ Because the Court granted Plaintiff leave to introduce some additional 

evidence, the Court gave Defendants the c^portunity to offer rebuttal evidence to the new 
evidence by informing the Court by letter no later than March 4, 2005, that they wished to 
do so. No such letter was received. The Court considers the evidence closed. 

1 


r f 1 : 

^ O 'i: 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00888 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN:CMORC 



879 



Partnership, Limited (“Nichols Partnership”) in the 2002-03 time period. On December 3, 
2003, that property was transferred to Defendant Centerwell Limited Partnership 
(“Centerwell”). It is ako undisputed that DT performed some work at Nichols’ residence 
located on Maplewood. Finally, some miscellaneous work was done, allegedly at Nichols ’ 
request, at projects known as Garland Car Wash, Walnut Car Wash and Addison Airport. 
DT contends that invoices totaling $55,059.25 for Lightning Motorsports, $6347.64 for 
Nichols’ home and $2018.12 for the other projects remain unpaid. 

Nichols, Nichols Partnership and Centerwell contend that, whatever is owed 
to DT on Lightning Motorsports, it is owed by Defendant Oil Well Austin, Inc. (“Oil Well 
Austin”), which was the general contractor on the project. DT contends it never heard of Oil 
Well Austin until well after the work was done and Stephens was trying to get paid. At that 
point, he said, Willingham directed him to Oil Well Austin. Oil Well Austm has defaulted 
in this case, thereby admitting the allegations apinst it. An interlocutory dekult has been 
entered against it, which should be included in the final judgment in this case.' 

Did Nichols agree to hire DTto perform work on the projects in question and 
pay it for same? If so, on behalf of what person(s) or entityfies)? The Court finds that 
Nichols hired DT on the Li^tning Motorsports, Maplewood and miscellaneous projects. 
The Court finds that Nichols individually hired DT on the Maplewood project. On the 

' The Court has overruled the answaing Defendants’ argument that the 
interlocutory judgment against Oil Well Austin ermstitutes “one satisfaction,” negating 
Plaintiffs ability to pursue the other Defendant. Any recovery for actual damages against 
the other Defendants, of course, must be joint and several with Oil Well Austin and any 
payment by Oil Well Austin must be credited against the judgment as a whole, benefitting 
all. However, the undisputed evidaice shows Plaintiff has received no “satisfaction” of 
any kind from Oil Well Austin as of the time of trial. 
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Lightning Motorsports, the Court finds that Nichols was acting on behalf of the owner. 
Nichols Partnership. With reject to the miscellaneous projects, the Court finds DT failed 
to prove who owned those projects (other than Oil Well Austin, which defaulted and thereby 
admitted liability) and who hired him. Accordingly, the Court declines to award any money 
wfth respect to the miscellaneous projects (Invoices 157, 218 and 207) as against any 
answering Defendants. 

If so, did Nichols and Nichols Partnership fail to comply with such 
agreement? Yes. No one has paid the invoices in question. 

Miat sum of money, if paid now in cash, would fairly and reasonably 
compensate DT for the failure to comply found? With respect to Maplewood, DT proved up 
its invoices, and Nichols failed to put on any competent evidence refuting the invoices. 
Some mention was made of an electrical short at the pool, but no expert testimony was 
presented proving that DT performed some defective work or otherwise failed to do its job 
properly. Accordingly, the Court awards the entirety of the invoices claimed with respect to 
Maplewood against Nichols in the amount of $6,347.64. 

With respect to lightning Motorsports, again, thequalityofthe work was not 
challenged. Howevo-, Defendants challenged whether the work was performed in 
accordance with the “time plus materials” agreement and challenged the markups on and 
supporting documentation for the invoices, as well as the failure to credit one invoice for 
payment to a subcontractor. Having considered all of the evidence presented in view of the 
arguments made, the Court finds that $40, 882.71 should be awarded to DT against Nichols 
Partnership. 
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Can DT enforce a constitutional lien against Centenvell, the current owner 
of the Lightning Motorsporis property? A constitutional lien need not be filed and is 
effective against the owner. However, it is effective against a subsequent purchaser only if 
it has actual or constructive notice of flie lien. The evidence before the Court shows that Rex 
Nichols was on notice prior to flie transfer to Cenlerwell of DT’s claim of a lien on the 
Lightning Motorsports premises. Rex Nichols signed the Deed of Trust that was part of the 
transfer to Centerwell on behalf of Centerwell, Nichols was an officer in both Nichols 
Partnership and Centerwell. Under the circumstances, Centerwell is not a bona fide 
purchaser ofthe Lightning Motorsports property which took without notice of the DT claim. 
However, given the ruling above, the amount of the constitutional lien is $40, 882.71, DT 
is entitled to foreclose its lien in that amount. 

Attorneys ' Fees and Costs. Because the Court has ruled that DT should 
recover $6,347.64 fixrm Nichols and $40,882.71 fi:om Nichols Partnership in actual damages, 
it is the prevailing party entitled to court costs and attorneys’ fees. Taking into account the 
relevant factors governing award of attorneys’ fees\ the Court finds that DT should recover 
attorneys’ fees as follows: $1000 from Nichols for services performed through the trial of 
this case, and $10,000 from Nichols Partnership for services performed through the trial of 


’ The Court considered the following factrais; (1) The time and labor 

involved, the novelty and difficulty of the questions involved, and the skill required to 
perform the legal services properly, (2) The likelihood that the acceptance of the 
particular employment will preclude other employment by the lawyer; (3) The fee 
customarily charged in the locality for similar legal services; (4) The amount involved 
and results obtained; (5) The time Umitations imposed by the client or the circumstances; 
(6) The nature and length of the professional relationship with the client; and (7) the 
experience, rqjutation and ability of the lawyer perfonning the services. • 
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this case. The trial attorneys' fees are awarded severally (and also severally as to those 
already awarded against Oil Well Austin). If this case is appealed to the Court of Appeals, 
as against those appealing Defendants who are imsuccessful, the Court finds $7500 to be a 
reasonable attorneys’ fees and a like amount against those appealing Defendants who are 
ultimately unsuccessful if a petition for review is filed in the Texas Supreme Court. 

Judgment. The Court declines to award any other relief requested by any 
party. Plaintiff is ordered to prepare a proposed Judgment in conformity herewith and 
circulate to all other parties and then to the Court in accordance with Dallas County Local 
Rules. The clerk of the court is directed to send a copy of this order to counsel of record. 

SIGNED this /(^yof /Vl^\ . 2005. 



JUDGE>lfelDlNG 

cc; Counsel of Record 
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CAUSE NO. 02-5554-J 

HENRY DONALDSON ) IN THE DISTRICT COURT OF 

Plaintiff, ) 

) 

V. ) DALLAS COUNTY, TEXAS 

) 

DIGITAL GENERATION SYSTEM ) 

Defendant. ) 191st JUDICIAL DISTRICT 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

On September 29, 2003, this case came on to be tried; no party having requested a 

jury, all matters in dispute were tried b efore and submitted to the Court. The Court permitted post- 

trial bri efing which concluded on October 23,2003. Having considered the evidence presented and 

the arguments of counsel, the Court makes these findings of fact and conclusions of law pursuant 

to TRCP 296 which does not require any particular form thereof. 

Background. PlaintiffHemy Donaldson was the President and CEO of Defendant 

DG Systans, Due to various corporate transitions, Donaldson decided he wanted to leave the 

company. Richard Harris, Qairman of Defendant’s Board, wanted to continue Donaldson’s 

services. Harris and Donaldson negotiated an Employment Agreement and Stock Option 

Agreement admitted into evidaice as Plaintiff’s Exhibits 1 and 2 respectively. As a result, 

Donaldson remained with the company in some capacity until March 3 1 , 2001 . All parties ^ee 

Donaldson leff all employment with the company on this dale and that he was not terminated for 

cause. 

Thereafter, some time in July of 200 1 , Donaldson contacted the company and stated 
that he wished to exercise his stock options. Although the timing is disputed, the parties agree that 
some time in August of 2001, Donaldson was told he could not exercise his options. Donaldson 
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contends that he was told the Board had not approved the options. Defendant’s witness, Mr. 
Choucair, contends he told Donaldson that the options had expired on April 30, 2001. Donaldson 
never put his request to exercise the options in writing. He filed this lawsuit in June of 2002. 

At issue is whether or not Donaldson could (and, if he could, effectively did) 
exercise his options in My or August of 2001. If he could and did, what amount is he owed? The 
dispute over exercisability centers on two conflicting paragraphs in the two agreements, which 
paragraphs the Court has found are, by virtue of this conflict, ambiguous. The Employment 
Agreement (PI. Exh. 1) states in paragrrqih 2(c) as follows; 

Stock Options. Subject to the approval ofthe Board, the Company 
shall grant [Donaldson] an incentive stock option covering 150,000 shares ofthe 
Company’s Common S lock. The exercise price of such option shall be equal to the 
fair market value of such stock on the date of grant. The term of such option shall 
be 10 years, subject to earlia expiration one year following the termination of 
[Donaldson’s] Employment or other service with the Company. . . . The grant of 
such option shall be subject to the other terms and conditions set forth in one ofthe 
Digital Genoation Systems, Inc Stock Option Plans and in the Company’s standard 
form of stock option agreement . . . 

By contrast, the Incentive Stock Option Agreement (PI. Exh. 2) states in paragraphs 
3(i)(d), 7 and 1 1 as follows: 

3(i)(d) In no event may this Option be exercised after the date of expiration 
ofthe term of this Option as set forth in Section 1 1 below. 

7. Termination of Status as an Employe. In the event of termination of 
[Donaldson’s] Continuous Status as an Employee, he may, but only within thirty 
days after the date of such termination (but in no event later than the date of 
expiration of the term of this Option as set forfh in Section 1 1 below), exercise this 
Option to the extent that he was entitled to exercise it at the date of such 
termination. To the extent that he was not entitled to exercise this Option at the 
date of such termination, or if he does not exercise this Option within the time 
specified herein, the Option shall terminate. 

11. Term of Option. This Option may not be exercised more than seven (7) 
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years fiom the date of grant of this Option and may be exercised during such term 
only in accordance with the Plan and the tenns of this Option. 


Finally, the 1992 Stock Option Plan for DG Systems (Def, Exh. 3) states in 


paragraph 9(b): 


(b) Termination of Status as an Employee or Consultant. In the event of 
tomination of an Optionee’s Continuous Status as an Employee or Consultant (as 
the case may be), such Optionee may, but only within thirty (30) days (or such other 
period of time, not exceeding three(3) months in the case of an Ihcentivd Sock 
Option or six (6) months in the case of a Nonstalutory Stock Option, as is 
determined by the Board with such determination in the case of an Incentive Stock 
Option being made at the time of the grant of the Option) after the date of such 
termination (but in no event later than the date of expiration of the tmm of such 
Option as set forth in the Option Agreement), exercise his Option to the extent that 
he was entitled to exercise it at the date of such termination. . . . 


The Employment Agreement seemingly gives Donaldson one year after termination 
to exercise his option, while the Stock Option Agreement (and the Plan to which it is subject') 
seemingly give Donaldson only thirty days. The Court will address construction of these 
documents below. 


What was Ike agreement between Donaldson and Defendant regarding how muck 
time Donaldson had to exercise an option after termination of employment: one year or thirty 
days? Did he ^actively exercise his option within that time? The parties agree that the documents 
must be read together. PlaintUT contends that the negotiators of the agreement - Donaldson and 
Harris - agreed that Donaldson was to have one year after termination. However, Harris’s 
testimony is equivocal and demonstrates that Harris has no recollection of actually discussing the 


' The Board of Directors did not unambiguously grant Donaldson more than 
thirty days. The Board Minutes, FlaintiiTs Exhibit 4, reference various agreements as 
Exhibits C and D, but they are not attached and, so far as anyone knows, were nev« 
attached. 
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one-year term. Further, this “recollection" would put the agreement of the parties in direct 
opposition to even die most generous grant of time (six months for a Nonstatutory Option) in the 
1992 Stock Option Plan. The Court finds that the agreements themselves provide the answer for 
what “trumps” what. Because the Employment Agreement expressly refers to and is made subject 
to the Plan and the Stock Option Agreement, but die Stock Option Agreement is not made 
expressly subject to the Employment Agreement, the Stock Option Agreement’s 'contrary term 
controls. It is undisputed that Donaldson made no effort to exercise his option within thirty days. 
Accordingly, his claim for breach of contract based upon the Option must fail. 

Even if he could have exercised his option within one year, he was not excused from 
making a demand in writing by any conduct of Defendant Thus, Plaintiff’s claims in this case 
must fail. 




As a result of these findings, the Court need not reach the question of how and as 
of what date to measure damages. Nor need it reach the question of PlaintifFs attorney’s fees. 
Judgment. The Court is signing a Judgment in conformity herewith 
The clerk of the court is directed to send a copy of this order to the following 
counsel of record, who participated in the trial. 




SIGNED this fU day of November, 2003. 




JUDGE PRESIDING 


cc: Jody Sheets, 700 N. Pearl Str,, Ste. 520, Dallas, TX 75201 
Williaei Dunn, 1601 Elm Str., Ste. 3000, Dallas, TX 75201 
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NO.06-2872-J 


KUM SUN HENDRICKSON, 
Plaintiff, 

VS. 


§ IN THE DISTRICT COURT 

§ 

§ 


§ OF DALLAS COUNTY, TEXAS 

§ 

MICHELLE (KIKYUNG) KIM etal., § 


Defendants. 


§ 

§ 191 ST JUDICIAL DISTRICT 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


Before the Court on this day is this case in which PlaintifFHendrickson seeks 
a temporary injunction against Defendant Kim. The Court files these findings of fact and 
conclusions of law pursuant to Texas Rules of Civil Procedure 296-299, which require no 
particular form thereof. 

Background: The First Case. In July of 1999, Defendant Kim alleges that 
Plaintiff Hendrickson signed a contract for deed for a property at 6322 Royal Lane (the 
“Property”) which had previously been Hendrickson’s home. Hendrickson never 
relinquished possession ofthe Property. Instead, she filed suit on September 12, 2001, under 
Cause No. 01-7902, which ultimately came to the 19 1” District Court (the “First Case”). The 
Court takes judicial notice ofthe contents of the court file and docket sheet of the First Case. 
Kira answered and filed a counterclaim on October 29, 2001 . Hendrickson alleged that the 
Contract for Deed was procured by Baud and that a memorandum purporting to memorialize 
a $9,000 credit on the down payment was also fiaudulent or obtained through duress. She 
sought a declaration that the Contract for Deed and memorandum were null and void. Kim 
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responded that the Contract for Deed and memorandum were valid and sought specific 
performance of the Contract for Deed. 

Jury Trial in the First Case. The right to trial by a jury is a cornerstone of 
Americanjurisprudence. Indeed, the Declaration of Independence mentions the curtailing 
of jury trials as one of the grievances the colonies had against the king. The Bill of Rights 
to the United States Constitution guarantees the right to trial by jury in most cases as does 
theTexas Constitution. Hendricksonrequestedandreceivedajurytrial. ThisCourtpresided 
over a three-day jury trial in June of 2004, in which Hendrickson testified fully with the aid 
of an interpreter agreed by the parties. Hendrickson was represented by counsel throughout 
the proceedings, including the Jury trial. Kim was represented by counsel at the trial. 

The Jury returned a verdict against all of Hendrickson’s claims and in favor 
of Kim which was received and accepted by the Court without objection. The jury verdict 
included the following: “Question No. 1: Did Kum Sun Hendrickson fail to comply with 
PlaintifFs Exhibit 2 [the Contract for Deed]? Jury’s Answer: Yes." The Jury found no 
excuse for the failure to comply. “Question No. 6A: Was Kura Sun Hendrickson induced 
to enter into Defendant Kim Exhibits 4 and 5 [receipt for down payment] by duress? Jury’s 
Answer: No. Question 6B; Was there no consideration given to Kum Sun Hendrickson for 
Defendant Kim Exhibits 4 and 5? Jury’s Answer: No.” In Question Number 9, the jury also 
found a meeting of the minds between Hendrickson and Kim over the language of the 
Contract for Deed. Thus, the Jury found that it was Hendrickson, not Kim, who breached the 
Contract for Deed and that nothing Kim did excused this breach. 

Following the verdict, the parties then attempted to agree on a form of 
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judgment and ultimately came before the Court on a motion for judgment On August 19, 
2004, the Court entered a judgment on the jury verdict in the presence of all counsel 
(including Mr. Chae, who represents Hendrickson here), and a copy of the judgment was 
given to counsel for both sides. The law gives parties the right to appeal a trial court 
judgment within a certain time. No such appeal was taken, and the judgment became final 
and binding on both parties thereto. 

The Judgment in the First Case. The Judgment in the First Case entitled Kim 
to immediate possession of the Property and required Kim to begin making payments to 
Hendrickson thereafter beginning September 1, 2004. The Judgment also awarded Kim 
$ 1 5,000 in attorneys’ fees; the parties stipulated to the reasonableness of that amount. Thus, 
the first act of compliance should have been Hendrickson turning over the Property to Kim. 
This never occurred. Hendrickson’s attorney apparently sent a letter offering to vacate the 
premises, but he conditioned that offer on the payment by Kim of a down payment in the 
amount of $1 1,000, something not required by the Judgment (and, mdeed, barred by the 
j udgment). Mrs. Hendrickson’s attorney agreed during closing argument in this case that this 
letter (PlaintifTs Exhibit 8) does not evidence compliance with the court’s judgment and, 
indeed, is evidence of a breach. 

More Lawsuits. Within a few days of the First Case Judgment becoming 
non-appealable, Kim filed an eviction action injustice of the peace court and was awarded 
possession. Hendrickson did not obey this Court’s order or the justice of the peace court 
order. Neither did she pursue the appropriate remedy for challenging a Court’s judgment - 
that of appeal. Instead, she filed a bankruptcy petition, delaying enforcement of the First 
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Case Judgment for another 1 8 months or so while Hendrickson and Kim litigated in federal 
bankniptcy court. Ultimately, the bankniptcy judge dismissed the bankruptcy, finding 
Hendrickson filed it in bad faith. Yet again Kim sought to evict Hendrickson. Yet again 
Hendrickson neither complied with the various courts’ orders nor filed an appeal; instead, 
she filed yet another lawsuit which was assigned to the 192"* District Court. The judge of 
that court granted a temporary restraining order, which was ultimately extended by 
agreement, and transferred the case to this court pursuant to the Dallas County Local Rules. 

The Present. Thus, seven years have passed since Hendrickson signed the 
Contract for Deed - a document that a lawfully-constituted jury has found was valid - yet 
Hendrickson remains on the Property. After four lawsuits, countless hours and the combined 
resources of at least four judges and twelve jurors, Hendrickson still fails to accept the results 
of the vety proceedings she has instituted. 

Hendrickson appears to believe sincerely that she has been wronged. She is 
obviously well-regarded in her community, as evidenced by the numerous people who 
appeared to give her support during the temporary injunction bearing. It is undisputed that 
she is suffering from a longstanding serious medical condition. However, the undersigned 
judge is not permitted to consider her own personal feelings or allow any feelings of 
sympathy to affect her rulings. The Code of Judicial Conduct mandates: “A judge shall not 
be swayed by partisan interests, public clamor, or fear of criticism.” Canon 3(B)(2). Thus, 
it is impermissible for this Court to take into consideration the emotions and feelings of 
Hendrickson’s friends, including those who attended the Court proceeding, however well- 
meaning, well-intentioned or sincere they may be. In assessing this case, the Court must 
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follow Texas law, which requires consideration of all positions and arguments, but provides 
for finality of judgments such that there will be an end to litigation. 

Plaintiff has argued that Kira also has not complied with the Judgment. The 
Court does not condone any party failing to comply with a court order. Nor does the court 
condone the manner in which the eviction was handled' or any theft, if theft occurred,^ of 
property incident thereto. In this proceeding for a temporary injunction, however, the burden 
is upon Hendrickson to prove her entitlement to extraordinary relief. “For a temporary 
inj unction to issue, [Hendrickson] must plead and prove { 1 ) a probable right of recovery, (2) 
that imminent, irreparable harm will occur in the interim should the injunction be denied, and 
(3) that no adequate remedy at law exists.” AIG Risk Management v. Mole! 6 Operating, 
LP., 960 S.W.2d 301, 306 (Tex. App. - Corpus Christ 1 997, no pet.). 

Probable Right of Recovery. It is unnecessary to analyze the other elements 
of a temporary injunction, because Hendrickson cannot meet this element. In this lawsuit, 
Hendrickson seeks a declaration that the Contract for Deed is void for Kim’s alleged breach 
thereof, as well as damages for alleged theft of personal property. The latter claim would 
jx'ovide only formoney damages, something not before the Court at this time; thus, the Court 
will focus on the fonner claim. Hendrickson has failed to establish a probable right of 
recovery in that she has not shown a breach that is not excused by Hendrickson’s own prior 
material breach. 

' The Court acknowledges, however, that the details of such eviction are 
within the jurisdiction of the justice of the peace court rather than this court. 

^ Hendrickson alleges that Kira stole her personal property. That question is 
not before this Court, and the Court makes no finding regarding this allegation. 
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Fiist, underthe Judgment, Kim was entitled to immediate possession as of the 
date of the Judgment. Payments under the Contract for Deed (whatever their amount), on 
the other hand, were not required to begin until September of 2004. TTius, Hendrickson 
breached first. The Court finds this breach material.’ In the absence of possession, Kira 
should not be required to pay for the Property. Hendrickson’s counsel cited to the Contract 
for Deed that allows Hendrickson to retake possession if Kim fails to pay. The Contract for 
Deed contemplated simultaneous payment of the down payment and possession in August 
of2001. This did not occur. Kim did pay at least $9,000 ofthe down payment (as found by 
the jury in the First Case) and the attorneys radicated before this Court that she attempted to 
pay the other $2,000 but was refused. Hendrickson, on the other hand, did not tender 
possession back in 200 1 or in 2004. The jury in the First Case, having heard all the details 
of the down payment and all other pertinent matten, found that Hendrickson breached by 
failing to turn over possession ofthe Property. They also found this breach was not excused 
by any alleged wrongdoing of Kim. 

Logically, ofcourse, whenjudgraent was entered in August of2004, the Court 
could not go back in time to make things happen as they should have under the Contract for 
Deed Instead, the Court, in keeping with the jury’s verdict which was entirely in Kim’s 
fevor, ordered possession first, then payment, with the monthly payments (and tax and 
insurance) starting on September 1 , 2004 (the future), rather than 2001 (the past). Again, if 

’ Hendrickson’s counsel argued that feilure to turn over possession was not 
material. It is difficult to see how that could be so. Under the Conttact for Deed, the only 
thing Kim was getting for the next fifteen years was possession. It is not only material, it 
is the essence of the contract. 
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Hendrickson (or her counsel) believed this ruling was incorrect, the proper remedy was 
appeal, not noncompliance. However, this ruling was not appealed. 

In her filings in this case, in the letter her attorney sent in August of 2004 
(Plaintiffs Exhibit 8), and in the letter her present counsel sent in May of this year 
(Plaintiffs Exhibit 4), Hendrickson contended that Kim must pay her a down payment of 
$11,000 before Kim is entitled to possession.^ In this lawsuit, Hendrickson also alleged 
arrearages of $51,000. Paragraph 10 of the live pleading in this case sets forth these 
allegations as a basis for the argument that Kim has failed to comply with the Contract for 
Deed, justifying cancellation thereof and an injunction. Kim contends that she has paid at 
least $9,000 of the down payment. The Court agrees. 

In her petition in the First Case, Hendrickson sought to avoid the effect of a 
memorandum agreeing that Kim had paid $9,000 of the down payment. She expressly 
prayed for a finding that the memorandum was void. The jury found against her on all of her 
claims, and the Court entered a take-nothing judgment against Hendrickson on the jury 
verdict Her arguments about the $9,000 here (and her attorney’s attempts to collect that 
amount in August 2004 and May 2006) are an improper attempt to relitigate the matters 
already decided in a three-day jury trial. Indeed, given that a take-nothing judgment was 
entered on all claims by Hendrickson, one could a^e that the proper construction of the 
Judgment is that no down payment of any kind is still owed. 

With respect to payments in arrears, the Judgment specifies otherwise. The 


* During closing arguments, Hendrickson’s counsel retreated from the 
position Hendrickson had previously taken in Plaintiffs Exhibits 4 and 8 and two 
pleadings filed in this court - that an $ 1 1 ,000 do wn payment was owed. 
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Judgment says to begin making the payments as of September 2004. It does not require 
payments in anears. At the time of the Judgment, Hendrickson, as found by the jury, had 
improperly withheld possession Com Kim for the entire duration of the Contract for Deed, 
Thus, in specifically enforcing the contract, the Court did not order any payment to “catch 
up,” Indeed, the Court entered a take-nothing judgment against Hendrickson based on the 
jury’s findings. 

The Court concludes that Hendrickson has foiled to prove a probable right of 
recovery on her claims regarding possession of the Property. 

Doing Equity and Unclean Hands. Additionally, the Court concludes that 
Hendrickson, as a person seeking equity, has failed to do equity, to the detriment of Kim. 
“For a complainant to be entitled to relief in equity, it is necessary that he bring himself 
within the full meaning of the maxims that he who seeks equity must do equity, and that he 
who comes into equity must come with clean hands. These maxims comprehend not only 
the previous conduct of the complainant toward the defendant, but also the attitude of the 
complainant toward the defendant throughout the litigation. The complainant must in good 
conscience offer to do equity and to have the court accord to the defendant all of his rights.” 
Union Gas Carp. v. Gisler, 1 29 S. W.3d 1 45, 1 53 (Tex, App. - Corpus Christi 2003, no pet.). 
“The doctrine [of unclean hands] applies against a litigant whose own conduct in connection 
with the same matter or transaction has been unconscienlious, unjust, marked by want of 
good faith, or violates the principles of equity and righteous dealing.” Flores v. Flores, 1 1 6 
S.W.3d 870, 876 (Tex. App. - Corpus Christi 2003, no pet.). 

The Court finds that Hendrickson has taken no steps to comply properly with 
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the juiy’s verdict and Court Judgment in the First Case. Instead, she has had the benefit of 
the Property for almost five years longer than the Contract for Deed provided. Indeed, 
Hendrickson continues to take an inconsistent position as to compliance with the Judgment 
in the First Case. At various times in her testimony, she indicated that she would relinquish 
possession if Kim returned the allegedly stolen property, if a dovm payment were made or 
if the Contract were complied with by making “necessary” payments. However, during 
questioning in closing argument, Hendrickson indicated through her attorney that she does 
not want to leave the home because it is close to where she obtains medical treatment. The 
Court finds that Hendrickson has no intent of leaving the Property voluntarily. Kim has thus 
been harmed by being deprived of the Property to which a jury found she was entitled. 

Hendrickson has not shown good faith. Through her attorneys by letter and 
in her two petitions in this court, she has claimed at least four times to be entitled to an 
$ 1 1 ,000 down payment, a totally baseless claim as a result of the verdict and judgment in the 
First Case. To avoid the eviction ordered in the September/October 2004 time frame, she 
filed a bankruptcy in bad faith. She continues to refuse to relinquish possession of the 
Property. She has failed to “do equity” and has “unclean hands,” to the detriment of Kim. 

The Court concludes that the future circumstances are irrelevant to the 
situation here presented. However, given that her counsel argued strenuously about the 
hardships upon Hendrickson, the Court notes that Hendrickson presented no evidence that 
the monthly payments she should begin receiving upon relinquishment of possession of the 
home would be insufficient to find and pay for a place to live near the medical facility she 
uses. Nor did she present anything other than a mere statement that she would truly be 
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homeless if the injunction were to issue. As the Court stated during the hearing, the Court 
recognizes that leaving one’s home ofmany years is difficult. However, that is the effect of 
the unappealed jury’s verdict fiom two years ago following a full trial on the merits. 

The Court concludes that the application for temporary injunction should be 
denied, without prejudice to its renewal if future events warrant if, and also concludes that 
the temporary restraining order should be dissolved. In so doing, the Court in no way 
countenances any disrespectful or damaging conduct by Kim or any theft of Hendrickson’s 
personal property. 

The clerk of the court is directed to send a copy of this order to a counsel of 
record for each party and to all pro sc parties. 

SIGNED this J^yof , 2006. 

JUDGE PRESIDING 

cc: David Gibson, 3500 Oak Lawn Ave., Ste. 640, Dallas, TX 75219 
William Rossini, 1201 Main Str., Ste. 2470, Dallas, TX 75202 
Don Chae, 3010 LBJ Freeway, Suite 750, Dallas, TX 75234 
Grant Brenna, 41 1 Elm Str., Ste. 500, Dallas, TX 75202 
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CAUSE NO. 99-6992 


490 


AMERICAN NATIONAL PROPERTY 
Plaintiff 


HHIMAN AND DEBORAH PATTY 
Defeodants. 


JN THE DISTRICT COURT OF 


DALLAS COUNTY, TEXAS 


l9lst JUDICIAL DISTRICT 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


On May 3, 2000 came on to be tried this case; no party having reqiiested a 
jtny.aUmattasindisptiteweietriedbeforeattdsidxnittedtolheCoutt The evidence closed 
on May 4, 2000; the Court ordered the parties to submit further briefing with a final 
safamasstCQ date of May 24, 2000. Having omsidered the evidence presenttri and the 
aqpiments of oounset, die Court makes these findings of fact and conclusions oflaw' pursuant 
to TRCP 296 vriuch does not require any particular fi>rm diereof. 

Badqground. This case involves a claim for fire loss filed by Defendants on 


their policy of insurance widiPlaiatifir arising out of a dwelling fire of S^tembet 1, 1998. 
AH parties agree that the building was a total loss and diat if Defendants are the owners of 
the pnqiei^ in question, diey ate entitled to policy proceeds equal to the face value of the 
policy of $75,300. Howeva, after the claim fmr loss was filed. Plaintiff Icamml of a “bill of 


sale” between the Pattys and the Haskins fiem which Plamfiffconcluded that the Pattis were 


mere mortgagees, not owners. It is undisputed that the amount remaining due under the “Bill 
of Sale" would be $12,000. Thus, Plaintifif contaids that it owes only $12,000 tor the fire 
loss and previously tendered same. As a result, PlainfiCTs claim for d%!aratoty relief imd 
the Defendants* counterclaim for breach of contract turn on the question of the cocstniction 
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of tile *3111 of Sale" in li^ of the policy pioviaofs. Additionally, ti» Court fiMmd that the 
Pattys had eHfaer pied or were entitled to a trial amendment on a cause of action for violatioE 
of dteproinirt paypcntion of 21.55 and for violations of Texas Insurance Code article 2! .21 
$4(10XiX>i)&(iv) rtiade action^le under Article 21.21 {16. 

PlamtifT seeks its attorneys fees pursuant to Cluster 37 of the Texas Civil 
Practice and Remedies Code. Defendants seekattomeys’ fees underCfaq>ta'38ofihe same 
code in die amount of$500. 

Did the Bill of Sale convey present title to the property in question such that 
the Pattys ceased to be owners and became only mortgagees? The primary dispute in tins 
case boils down to die meaning and ed^ of the *33! of Sale” document between the Pattys 
and dre Haskins. Plaintiffbas cited genetic cases involving construction ofa deed between 
a graidor atd grantee. However, this case involves a third patty seelLing to Innit its 
obligations under an msutance contract due to a purported deed. As simh, the ruUs of 
crmstruction urged by Plaintiff are less helpiul particulatty ^riiere, as here, the purported 
^airtor and grantee both agree that the “Bill of Sale" was NOT a deed and where, as here, 
the insurance policy in iasue must be construed against the PlaintiET.' See Puckett v. U.S. 
Fhehts, Co., 678 S.W.2d 936, 938 (Tex. 1984X“Itis we11.cstabUshed that insuraccepolisies 
ate strictly construed in &vor of the insured in order to avoid an excluaon of covenge.”) 
Thus, die {Movision limiting the insurance amount to the Pattys’ supposed “insurable 
intCKSt” must be cmistiued against the carrier. 

' Cases ctmsttuittg deeds to convey die 'hiaximum estate possible” are also 
not helpful here, as such cases involve admitted cmveyances; here, the question ts 
whether or not the document IS a conveyance, not the extent of the estate conv^od. 
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Piamtiffargues (hat the Bill of Sale constitutes a pteseat convejQuce because 
it uses the word “sale.” Set Yomg v. Rudd, 226 S.W.2d (Tex. Civ. App. ~ Texadcsna 
1 9S0, vnit lef d n.r.e.). However, it is the intesdoo of dte patties, as detennined by the entire 
document, diat is controlliiig. Brmm v. Byrd. 512S.W.2d 753, 758 (Tex. Civ. App. —Tyler 
1974, no writ): f-4. Durrett Co. v. J7g>, 434 S.W.2d 367, 370 (Tex. Civ. App. - Dallas 
1968, writ ref d ai.c.). 

The Bill of Sale does not cleariy convey present title with a mcitgage intoe&t 
inttiePattys. Instead, it sets out a payment plan to purdiase the house. The Court rinds die 
“Bill of Sale” to be an unambiguous contracl fix sale. However, even if the "Bill of Sale” 
were ambiguous, the Court would find for (be P^tys. The coi<rt can look nr ibe conduct of 
the parties after rigning the document in question to determine intent. See, e,g., Shuht v. 
Barti. 43 1 S.W.2d 4 1 6, 420 (Tec. Civ. Aip. - Fort Woirii 1968, no writ); seegeuertdfyNat 7 
Viuoit Fire ha. Co. v. CBI Industries, 907 S.WAl 517, 520 (Tex. 1995). The parties’ 
conduct after die conlract was signed also demmisnatm that die “Bill of Sale” was not adeed 
- riar exanqile, the Pattys maintmned insurance on the bouse fin the riiil amount of its value. 
In view of the &ct that the insurance policy in question must be construed against die carrier 
and in vww of the language of die ‘Hill of Sale,” the Court concludes that the "Bill of Sale” 
was a contract to sell the bouse upon completion of the payments set forth rather than a 
present crmv^ance of titles 

Under this analysis, the Haridns' return of die keys was a sufficient lecisskm 
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ofttwcomnctofsak.’ ‘^escissioa of a contract for the sale of realty by ti« v'endor re- 
invests title in him as completely as if the costnct had never beoi executed, a&d pats an ead 
to a lien given by ttie contract for the purpose of securing its petfinraance. . . . Therescisaoa 
of a coatract by mutual consent does not require a formal agreement or release, but 
result fiom ai^ act or any course of conduct of the patties stdndt clearly indicates their 
mutual on^testanding drat die contract is abrogated or terminated or foom the acquiescence 
of one party in its explicit r^diadca by the other.” Smart v. American BtnA <£ Tnat Co., 
70 S.WAi 299, 303-04 (Tex. Civ. App. - Fort Worth 1934, writ disro’d). 

TheCourtfimlsthatlheBillofSalewasirotadMd. The Court forther finds 
(hat any interest foe Haskiag had in foe property in question was extiuguished at the time ibe 
Iteya wesro returned to foe Pattys. 

The parties agree foat foe house was a total loss. Aceotdingdy, under foe 
policy, foe Pattys are entitled to foe fiice amount of $75400, less foe doducfiblc of $250; fi>r 
a total of $75,050. 

Does Flaita^ owe a penalty under 21.55? Article 21.5.5 of the Texas 
Insurance Code provides for an 1 8% per annum penalty iffonely payment is not made. The 
penalty is owed if foil payment is not timely made regardless of wbefoer or not foe inamnee 
companyhad a good fitifo basis for foiling to pay. Accotditigly, the Court fords (hat Plaiiiti£r 
owes foe Pattys two years' wotfo of 18% of $75,050 <x a total penalty of $27,0) 8. 

Did Plaint^ engage in arty cf the following urifair settlement practices that 


‘ The Court agrees with Plaintiffthat if the '‘Bill of Sals” were really adeed, 

returning the kq« would not cmistitute a reconveyance. 
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was/were a/^wbidngcmiseo/ilamaget to AePatyt; (a) misr^nstrMi^ to a dclnanta 
materialfaetorpoli^provisianrdatingtocaverageatissue, {b)JaiJinsfoatlaxp:iiigood 
faith to ^eotuate a pnmqit, fair, and equitable settlement of a claim with respect to whkdt 
the insurer 's liability has become reasonably dear; or (c) failing to provide pronely to a 
pdieyholder a reasonable eqtlanatioHtf the basis in the policy, in relation to die facts or 
(qqdlcable law, far the insurer 's denial cfadaim or for the offer cf a compromise settlenvent 
qfadaim? The orlydsmageeclaimediifKla Article 2UI were nsesta] anguish dsmages. 

The Court finds that hfr. Patty did not soSGt any mental angaish. The Cooit finds fiat any 
violafioiisof(a)ac(c) above were not a prododng cause ofdamages to Mis. Patty. With 
iTspec! to (bX the Comt finds that liahili^ never became reasonably clear, ilis camera 
position CO covoage was reasonable. Thus, the Court declmes to award damages tmder 
Tocas Insnrance Code article 21.21. 

Judgment The Court declines to award any otho-reliefi The Court ocden 
fire Pattys’ coimsd to prepare a form of jodgment that reflects the tindings and conclusrons 
heremwittiinfivedaysofieceiptoffiiisdocumeoL He shall then dicuiate same to ail other 
connsd of record fin- oominenL WifiunsevendaystbereofitbePattys'couKselshallfoiwaid 
a pnqxrsed form of jodgment to the Court together with any comments received finm 
PlaintifT. 

The cleric of the court is directed to send a copy of this order to tlie following 
counsel of record, udio parficqated in the trial 

SIGNED this 

5 
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CAUSE KO.»-7568 

BRAVO-WHEKEYFUTG. ) INTHEDISIRICTCOUBTOF 

PUuntiR^ ) 

) 

V. ) DALLAS COUNTY, TEXAS 

) 

EMIR ADEL CHEKA3 } 

Defendant. ) 191 st JUDICIAL DISTRICT 

FBsHaNGS O F FACT AND OONCLUSION£QF_LA W 

On October S, 2000 came on to be tried this case; no party having requesSad 

a juiy, all inattos in dispute wem tried before and submitted tc the Court The evidence 

closed on Ocbfoer S, 2000; die Court mderod tbe parties to submit foitber briefing with a 

finalsobnii$rioadatBofOctober30,2000. The Couit granted leave to defoodaat to amend 

his answer legarding the proper parties to diis suit and, accordingly, granted Plaintiff leave 

to amend its petition to jmn as imties plaintiff the ownem of Btevo-Wbulsiy 

FIugzeogfaanddsgesellacnaihubH C'Biavo-Whiskey^ Having cemsidered the evidense 

presented and the arguments of counsel, die Court makes these finding s of fost and 

coiicliisiocsoflaw pursuant to TRCP 296 which <^e$ not tequirc any particular fooatheieoL 

Backgmuid. This case icvolves a claim by Bravo-Whiskey that it was the 

owner of a Cesou aircraft, it contends that it agreed with DefendastChd’eb dial Cbchab 

would sell the Cessna in die United States and leoiit the ptoceeds, less Cbduh’s 

ornmnissian, to Bi8vo-Whtd»y. Cbehrii agrees dial this was the initisl deal, but said the 

deal changed and dial he uldnutHy puicbaaed die Cessna for a cash payment saade in 

Ftaiikfi]it,GaimanytoIfeimiriiBrtlcber,aprincipalofDtavo-Wfaiakey. Mr.BrOdierdeiiies 

di^thhpaynmnteveroccuned. It is und i lu t ed that, after receiving the Cessna, Chehob 
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tilled ilintiienBiaeofacaipontionofwliidthe wastheprincipsland wldittoapeisoa 
nimedClniclc Smith, not a party bettiuL It is aadirtxded that the proceeds fimn Ibis sale 
weKnotTemlttedt&Plantif&oranyofdiein. C3iehrt> comends he had abeadypurAased 
the aiicnft for cash by this point. Bnvo-Whiskey disputes this cootentioa. 

Plaintiff seels daim^ fi>r breach of contract, conversion and fiaiid, its 
attotn^ fees pmsuatit to Chapter 37 of the Texas Civil Practice and Remedies Code axi 
exeoqtlaiy damages. 

StaniSng. Defendant contends that Bravo- V/hiskey never owned the plane 
in qimstioabecaaseh was not fonned until after the plane was purchased. TheCourtfinds 
feat emporafe {nomotere may t^ actions, later ratified by the corporation, on behalf of fee 
corpontum befete it is fanned. The Court fesds that BrCchcr and Dietrich Weilceit 
purchased the Cessna on behalf ofOravo-Whitioey and that, by its actions, inehufin^ hot not 
liiiuted to. filing this suit, Bravo-Whisky ratified feat purchase and became fee owner of the 
Cessna. Accoidiitfife'. die Court finds that Bravo- Whiskey had staedizig to see. In the 
ailemative, the Covrt finds feat if actions arc taken on behalf of a coiporatico which are 
never ratified i^the coip>)iatjon (or vfeicb coipoiatkm is never fismerfk feen the prooKitess 
OBrtkfeerand W'eilcert) become fee real imrtics in interest and are entitled to sue on fee causes 
ofsetion that would otherwise have been that of fee corporation. Thus, wereiltobetiiat 
&avo-Whiskey did not own the plane, then BrOclm and Weikert would be entitled to 
recover in its place. In other wmds, Defendant cannot evade the resnllsonus conduct feond 
below fay a shell game between file ootporation and its owners. 

Did the parties have a aintraa whereby Drfmdant would sdllhe aircrtfi 
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in guesHon on bdialf of Plaints or any of them ? If so, did the failure to conqdy wOA the 
affeanenttosalandremItdteproceeds,y‘any,causedanu^es to Plaintiffs or any of them? 

Yes. The Court finds that Bifldier, on bdialTof^avo-Whisk^, entered into an a^osnoit 
with Chduh wheiid>y Cbehab would seD fte aiicrail and reniit the proceeds less 
ooimmssionstoBiavo-'WliijdcBy. The Court fintb that Chdtab instead todcAe plane; sold 
it through a corporation and kq>t Ae vsonej. The Court finds Ast the aliegod Fnmkfiirt 
paj-menttestiiiedtDbyCbdiabanddepjedbyBtikheriieverocctBTed. Acconjsn^y^Chehira 
fiuled to comply wi A the contract causing damages to Bravo-Wtiisk^. 

Did Dffendani convert the oirert^ in guestion? Yes. Chdiab todc the 
aitcraft until ftlse pretenses; exeidsed dominicB and control over Ae airctafi to Ae exchsioB 
of Bravo-Whiski^ and Ae oAer proceeds and then kept the money received. 

DidDffendantmakeamisrquesentaiion of a material faetorapromisevnA 
no intention affixing the promise to Plaintiffii or any ofthem intending them to rely tgtoa 
the misr^esentetion or promise and upon whidt they relied to their detriment? Yea. The 
Court finds Aet CbdiA jKomised that he would eeit Ac aucreA and remit Ac proceeds less 
aconunission. At Ac time Chehab made Ae promise; he had no intention of fulfilling it 
The Court finds Ae evidence of bis inlentioa to include his concoction of Ae FrankArt 
pr^ment story, his conduct immediatdy after taking possession of the plane and his deni als 
of BtOcher’s allegations, as well as his demeanor on ft>e stand. 

b this r^atd, Ae Court notes that fraud does cot require privity of contract as 
suggested by Defendsot Thus, even ifBrOcher and Weikett wen Aeactoaiowsess of ftK 
Cessna snd even if the contract were wi A Bravo-Whiskey, Aey could still recover tar Ae 
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damages saffered by Ibe fraud practiced upon friem. Bestnise the Court is awirdii^ the 
damages to Bravo-Whidc^, it is not awarding fraud damages to BrOcher and Weikeit 
However, they would be entitled to friose damages if Bravo- WbisScey did not recover thttn. 

Ifhatsuat ofmtmty, if any. if paid now in cash, wotddfairfy and reasonably 
amgiensale Plaint^ fin- the damages resulting firm the conduct found? Defendant has 
contended that Plaistifr cannct sedc the pioceeds from the sale to Cnidc Smith due to the 
feilme to state mis measure ofdamages in teqxmsc to Requests ibr Disclosure. TbeCcurt 
finds as fellows in this respect: (1) the rale in questkm at most requites exclusion of the 
evidence reganSug the other measure; that evidence came in witliont objection. Theniles 
do not icqinie fent a party be disallowed recovery on a measure of damages prayed for in the 
pleadings, known to the other party, and vduch is less than the amoust set fitrth b dwieqnest 
for disdosme. (2) fo the alternative, the Court finds lack of unfetr surprise or unfeir 
pnjudice based tqwn fee evidence presented. Defendaiit was ««!! aware of and fee sotnce 
offeeinfimnatirm concerning fee smount of fee ptcceeds. Ihe amount offee proceeds is 
less than fee amount stated m re^nse to the request fiir disclosure and was requested mtbe 
plamtsfi^a pleadings. Additionally, this matter was not raised before trial. Defendant 
contends that be would have been entitled to an offret firt the oommissian «a a proceeds 
damages feenty. However, having breached fee contract first under these circunistances, 
Defendairt is not ouitled to a commissxm for a sale be made and feea stou/kent fee 
proceeds. 

The Court makes a festual finding that fee pioceeds of the sale messine of 
damages comes to $105,000. 
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With respect to fair market vclue, the Court finds ihat th« sale to Quick Smith 
and the adminum by C3>eii^ provide some evidence of the fill meiket value of the aimnlt 
in q^KStka at the tmw and place of the cmiveision, and as a measme of dsniages for fiaud 
and breach of cmdcact. The Court sudces a fiKtual finding that the fiur market value of the 
aiicnfi at the leievant time was S105,000, 

Mth lespea lo cxen^Iary damages, the Coiat finds that Plaintiff proved 
fiaud by clear and convincing evidence. The Court also finds first Plaintiff proved by clear 
and convincing evidettce that Chehab had e specific intect to chest and da suirstasfial hyury 
toPIamtifil 

The Court then considered the following factors in order to determine what 
sum of mooqr, if aiiy, should be assessed against Chdidr and awarded to Brave-Whiskey as 
exengrlaty damages: (a) the nature of fire wrong; (b) the character of fire coodnet involved; 

(c) fire degree of eu^rability of Qidub; (d) fire sititatimi and sensibilhies of fire patties 
ooncetsed; and (e) the extent to vdiidr soch conduct cfiiatds a psiblic sense of justice end 
propriety. The Court finds (hat CbrirabinteotianaUy stole (he aitciafi and then its proceeds, 
watrairiing exemplary damages, in light of fire above foetors, of $10,500. 

Sumu <f limitaaons. As a tesuB of tire finding first Bravo-Whiskey has 
atMufing to Wngfiiisactioir, the statute oflinritations defease is moot, hi the alternative, the 
Court finds that the amended petitioo joining BrOebet and Wdkert relates back to the filing 
of the otigtnal pethion in Btavo-Whisk^s name. Further, Defeada.K foiled to plead tbia 
d^nae. AccordiiriJy, fire statute of limitations does trot ber tiro recovery set forth hcranoa 
the canvenion claim. The odier claims an: subject to a four year statute of limitations; four 
years has not yet passed fiom the date of fire evems in questioa 
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Monuys’fita. Plamtiffali^eddiat«detii>nd«asiiiadeK>r]>qnMatof(be 
{Roceeds. De&iKbatfiiledto(leaytliisaUegRt!on,Eiidithathec«ziiiotii(>wooi^rfaiiiofatqr 
alleged finhiie to conq^ with Texas C!v3 Practice ARoaedits Code Cba|:«9r 38. Inflie 
attemativev ^ Conrt finds some evidence diat Plaiotifrdeasaiided a Slim and Dane was paid. 
AdeneandfiircneciDcmstdoesnotiiegatBalaterelaiia Sir attorneys’ feeswbenadiffeteat 
amoiiiil is soB^ In any event, once the Court’s findings as to damages yield a figote of 
$10S,00D, the amount efflie proceeds, die Court finds dm: deftndant was givea adequate 
Cha|rtsr38noticeirf’sanie. Acc o idaigjy; Piavo-Wlaslcey is entitled to aaota^* feesca its 
lieachofcotdiactclaim. TbeCourthasaddhessedieascmableandiiecessaiyattoineys’&es, 
cona d ei uig die Showing fisenns: (I) The time and labor invoivod. the novdty and 
ififficnlty oC the qnestioiis involved, and the ddU lequired to pertbim tte kgal services 
pRpe(fy;CZ) Hm fee cBStomarify charged in die locality fisr similar i^al services; 0) 
die stnomu kvedved; (4) The time hmitslions imposed by die cliem or die drcmnstSGces; 
and (5) the exiH9ie>ice,iq)atat)09), and alalityofdte lawyer peifonniiig die sconces. The 
Coot finds a reasoBidile and necessaiy ke to bens Killows: (I) S2O.U0t) dnen^ the trial of 
dus canae; CZ) in die event of an imsoocessfiil ^ipeal by Defeadant to the Comt of Aiqieals; 
$5,0G0 fin die ^ipeai; and (3) in the event of a petitiaD Ibr review to die Texaa Siqaeme 
ConitastondiididiePiai!itiffnitiniatetyprevmb,aaaddttioiialS5,000. Pfannliffisalso 
aktkd to its ooats of court, prgudgment inieteat and poetjodgment interost 

The Ccnrttolinea to award aity other leiieC The Court orders 
dm Phoiiia* ootmsd to prepare a fi<tm of jod^nesit dud leflects die findinip and 
conAMona berm widun five days ofrecetyt of dns document, b so doing PiaintifffiiaU 
beieqrnndtodectrenedicsatamongthecausetofactioai^aded. She shall then drcolate 
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nowloallotfaerooiinidofitcMdforcMBmeid. V^tbiii seven dtcicoC Pbaiiifil* 
ooaBsd shin fiKwini aprapoied fiiim of jndgmeat to (be CMSt to^iedwr wift anjr commeiits 
ts to turn leoetvcd fiom Ddbodaut 

tlie cleric of llie oouft is duected to send a copy oftliis order to die fbUawatg 
ooonid of lecosd, vtho partk^aled in die itiaL 

SIGNED diis^^**jLof . 2>m 

JIXDGE PRESSING 

OK JaanfirI.I>nvis,Mc<aiiidieyStafifoid, 1001 McKioney, Suite ISOCgBbastoo.lX 
77002 

RObett Snototo, lanr Offices ofEric Ryan, I270C Picatcn Read, SailB 141. Dalhs, 
TX 75230 
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MffiSTCWNArLBANK 


RICHAKDlACKSCSi 

Ddftodnt. 


CAUSE NO. 99-^26 


IN THE DISTRICT COURT (»^ 


DALLAS <X)UNTy, TEXAS 


191st JUINCIAL DISTRICT 
PBBMNGSOFFACTANDCONCLUSiaNSOTLAW 
On Octtbet 26, 2000 csoie on to be tried this ease; no paly hsving 


n^nsIsdajiiiy.allnMtleismdi^ineweretriedbdneandsubiiiitledtotbeCotnL Tlie 
wiidMKOctosed on Oetober 26. 2000; die Coat crieced the parties to sabmitpwfrtnal 
briefii^ tbs ttmeibmhicli has now passed. Having considtsed die endeacepicsealed 
and tte atgaiBenls of coonsd, the Coot makes diese findings fict and condnsiaDS of 

law pmsBant to TRCP ^ wfaiefa does not reqniie any paiticttiar Ann dieie^ 

Badigroiatd. h 1996, Blazing Rdmcq)ls,hic. 0*8101*) obtained a loan 
fiom PiaintifC tmeiaDteed by Robin Mueller and secured by SKTs leceivables and 
InvuitDiy. NO and Moeller found themsdves in incnasmgfinaocitldiflfcidtiea 
resulting in a fiehne to pay the loan. BET entered into an agreement triSiKob>l-Nber to 
tdiaaneMdiBiiiTentoiytaiaisecadL Koh-I-Noor reneged on that agnemeotiesiriiiag 
k Bdifaficn between KoM^foor and BKL die settkmeet of wliidi is the subject of dm 
iawsnit. 


n k uni&apked that Koh-I-Noor paid $136,500 to seltfo ila lawsnit widi 
KL Bis also uodiyated that $30,000 ofthoee procee ds went to Plaintiff and that 
H i a digt etained die kvemmy made dm saljectofOieKoli-l-Nbor suit nakliff alleges 
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Uut it wtt ealided to nedve all of Ae pioceeds of ths Kob-l-Noor nit stvt aod excqit 
$S,125 AatwastogotoJadcna bstead, some $48375.00 was paid from AeKoM- 
MM»ainttoti6i(lleraa<ic0i(ndeng(>atedb]rher. AsanaoUiFhiiiliffsasafiirinaac^of 
oonbad, conv«Ria!i, biaadi of fidociaty doty, bieadi of doty of good ^ A and fidr 
df s Kn g, a n dp^jigealinictptgsepattion. The court will cosher each cause of aotun A 
laaL 

Did Plaumf md Jackson have eat ag r e eme n t whereiryJadsoH weald pay 
all6iepfOoetdsfiomAeKiM-Noora«ttiementU>PlaiH^,kMS8,125? 

JadamfaUtf amply viAilut agreement \nAouiecats^eaastr^ib»age to niiidiff? 
The Cooit finds Aat Phiatiff and Jadcsoo speed Aat Plaimiff would release its fiea on 
the BiTCal0(yai4 A tnn^ Plahiliff would receive the proceeds fimtt fite Kch-I^foar 
sttHnnanr teas $8.125. K A nadA^utedAatPlaAfiffnevw re l eas ed Ac A veiAn y , Ad, 
Astead kept it and nlAiua^ydoiialed it to charity. Thos.PlaAliffibdf&iledtocoini^ 
wih Ae asreement sneh Aat Jadaoo A exewed fimn any fidhne to coeoply. 

Did JatHoneomertAeproetedt from AaKdt-I-Hoormdt? PAAtifTs 
CQBverww argnmeat A based nptm some AopHcsiim that, becawse of HaAlifi’s aecne^ 
iateaest A fire Avealciy.jBctaonootild n ot seBAeAvertfoiy without lemiWAg the 
proceeds, nrwetvcr, Jaefcaon never emreiseddomAioa over the Aveatoiy. Noevidcaee 
eaAAAatAeaejfieanentdwdcwasiBadeonttoPlaAliffandfoigedocAatiyodierway 
taten. A the abstoceofAeipvecSofybemgtatBn, the s etti eme rrl money itself was never 
identified to PhMiliffsndifliat it was not oortverted. AccoedAgly, die Goart finds no 
conversMB. 

DidJadaemlm>$a^»aarydidyarAityefgfiedfidtktmdJairitafriig»‘ 
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diat it was entiBed to tcMivB ail of die imceeds of site Koh-I-Noor ini^ sme nd excq>t 
S842Sdi8twastogotoJadBOD. bstead,ioiDe$4d47S>00watpaidftomdtoKoh-I- 
Nm sod to MneSer and otbm designated^ her. Asaieaall;nBatiff'neafort(eaehof 
ccobaet, convesrioB, hieacdi of ^inciaiy doty, hieaefa of da^ of good Udind fidr 
dea8ng,ss)d»egpSgertB>i « e|i«ta epta tioa The const win coosidereadi canto of action in 
tine. 

DUPbioit^MdJaelaonliavetmagrtemeitM^ia’^Jadaanwoiddptv 
tiUAeprocted»p€mAelCoMiloorstttlantiU»Plaiitt^,lta*SS,I2S? ^ao,dld 
Jodamf^Uemififyytitkiltat agreement wi&ctittxeiae,cou^ngJiaitage to 
The Const finds that Pfaditfiff «mI Jaektoa agieed that Plainlifir would ideate its Hen on 
die invenUiy ad, in tmn, Hainiiff would leceive the pioceeds dMn dw Kob4M>or 
s e di e nicnt less S8.125. tt to undisputed that PfadtoiffiiBVciiideased die hwcatosy, hot, 
i aa tt a d bept it and nlthnate l y donated it to diaiity. Tluis.Pbinliff itself fidbd to oonipfy 
with die agreament sndi diat Jadbion to excased fioni any finluo to ooBO^. 

DidJadameimmtAeprocaidsfivm^KoM^horttMT Piabdiff’s 
oanmsioB asguneat is based npon some inqdieatioa tha^ heeaase ofPlainlifrs Mcwi^ 
fadeKsl in die inscnkny, Jackson eonld mt sdl die inventofy widwut remilling the 
piooeedt. lfowesef,Jadcson neves eatetcised dominion ow toe inwntoty. Noeiddenee 
etdati dwt dw aetdanent check was made out to Platoliff and finged or in any otto way 
tikccL In the dbaeaee of the invniMy benag trioen, die aetdcmeot monqr itself was never 
identified to Plaindtrandi (hat it was not coevetied. Acootdingly, the Const finds no 
convandoa. 

DUJddaonhaiaafldiiclayiii^or duty of goad fiilAaitdfiarde^bigto 
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PMi^aHd,tfsiKiSdkebrtaekU? Tlie Court finds h a matter of law that Jtdaon’t 
wleleialdiiiyiMsIoliisclMiilikBlaaiigKihiieeptsaiidMueBcr. Became ihdraiieiestt 
n icrae anyiiNn advetse from Piaiitfif^ he coold not have fqxeeeiitot! and, 
indeed, at vaiymg (hnea naintiff was iqxeMnted hy its own coDotd and wBf advene in a 
Janramt to HaashigKalineei^ and Mueller. Ihe Texas Rules of Disc^^bniyCoodnct 
hopoae variout obligations on Jackson to avoid misleading non-dieats as to tbnr stetus 
sad to clarify oonfitskm in ngatd to sameL If''-laiiMi£n!dieveslhoKnikswentnolated, 
it m a st shft oM file a grievance wilfattie n H»o|i ri ate authorities. Ihe Court finds as a 
ftetotd matter fiiatPIainliffiiid not believe Jadcson was its attomqr. Evcnifitdi(4 
howsvait; FUmiffs sidqective befief dwt Jackson was toddng OBt fin it does not create a 
fidneitBy dnfy nor does it create a diify of good frifli and frirdeafing. 

Neg tigeM Ui s Ttprt s tn t o tio it. The Court finds fitat the tort rfn^figcst 
i n ism a v.i« s it a ti ci i does not gsteod as fig as PlaintifF suggests. However, even ifh did, fits 
Court finds diat Jackson made no mianpiBsentation upon wfaidi PbdntUradied 1900 to 
ita detrirnen t naintiffneeived both $90,000 and the ioveidoty securing about S123,0t)0 
wuthofdebt Maiutifl*s own niishandlingoffliemventoty caused whatever damagea it 
sofiksedfiBcta^lMainvalaeofdieinveiitoiy. Fortier, Jactoop never rmt s Med 
angifiuag. 

Even if the Court were inclined to cteate aome new canae of actMa to 
a>eampasaattatteniqr*aniiritandHngoflhiidpartynKwqf,anditianot, 1 heftctiofthii 
cam would not sapportandi a cause of actioa. The fret Aat file FItnnIiffhadi retained die 
otvaetesy and leoeived money nqtiles any eguitiUe atgumert in PlrinfiCra frvor. 

MpmA TheCouitdeelineatoawartaayodurniief Asaieailtoffiie 
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loUag^ it is lameeenaiy to cn^der aqy of dw icoaniiig 4eftitKs lilted 
iKlona TbeComtoidenJacfcsiMi’soooiisdtopr^sfesfiMinofjaiigiiMottiistTeflects 
ihefti&qissndcaiieliisioiisliBKinwidiinfiwediysofieM^aflliisdocmaeat. HesksS 
tiMBcaealateiaBis to sSodMTcoonselofieoaniibr commas. 'WiBhiBsevtDdqn 
fiicnot Jadaon’s counsel dan fiswad a pnposMl fans of ja^gmait to tbe Court 
loteilKr'wifiliqrooimnenisieMisedfiDmaiiqrodierpaily. 

The cledc of Qie comt is Elected to send a cc{iy of dns oeder to the 
fidiawioK eouBsd of iccoid. who puticqMted in the trial; Jackson’s coonsel of iccord it 
asdoed to iuDieiSald^ fotwaid s ca|i/ of sams to ai^' conasd of noofd sad pm se 
periiot not fided bdow by hand defivety or fiestmOe. 

SKSfBD ttua 8th dqr of December, 2000. 

JUDGE F«ESII»NG 

ce; WOIiamOn9ton,m7 Mam Stzeet, Suite 4100tDaIl8S.TX 75201 

SO^er Yalei. 171 10 OcBai Partewqr, Snite 290, Danas, TX 75209 
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REXNEXOLS ) INTHBlXSIKKn'fXXmTa? 

V. ) DALLAS COUNTY, TEXAS 

) 

OJSltMlQBSBXENIIALPAINT ) 

OXniCACnNaiNCDe&ttbDL ) 191ft lUIXOAL DISTRICT 

’nMDMgS.OEMCTANPQQNCt^^ 


D e faeto CoirtimflnfdykdMeifewliidvPojiMyliiviiigbeeaiBpeiM, 
w» takd to Sk Cotot oo April 5. 2001. Mor to die oommcaccBMot of eHdenee 
lMfjcito<io toPlrittiflFltw>Bdhrf«CT8diolOf B i»B n ( ! C!dfai)ii«iiit,«nililwCWtwpMd 
IB ovdfif of tBnoiflffi witoout pv^oifice inr^ Ddto fr lf oOOomtePoiftomft Oulnwi 
RCiiidBiilHilBnt Ctaal|BclH^ ioe* ('^CMoia iiMNncod nopM oovBt cnttofBMid 

snoBMilfifriiooMlciidiRnfiiff flItaaMyi JbctnidvAdDTPA* toiviBS 
tf 4 WiBlriTlrf m fahtBChofcootiBCt faalteBBdBBpiMiiwoke«Md « Mo ri>ted Mt c f ncy f feet 


QfldvT<iLCSv’«F!DMii AKcnuCod0Cli»38» Th>CoiB^li>yiBtccBgiikiBdtiiBC'fidteMOCBBd 
tbB of CtMHMMSi diO fo ll ff— of lOd Ofllllf 

pinoMto ISCP 296^iidicfa|irovidet BO p«tieBte 

iwoi9^roi0ML mo mcMpoieu ofiociBCOCiTiniiiiiiiPiiiyi fficipMi ww wo 
CMMicr of • bono eoaftnctad fi)r hnn at SItl Doo^hf Avewf M to wlncli Ontem Ffnt 
pwvUcd point woA. ‘"*”* « rP * '*‘^ "***'*‘*”*^ ** ^**^***^****™*^^^^ 
Tito tatfctiMtewrrftfaB wort. ittdM wt kaf n diiilKtfatr w BaediolwwfcwffOoaeliyCiiitam 
PantptiartolltofidlofaOOOifdifiNited. Howovw.tlto only wort at istaetefiifeddso<mt 
fa thtoalh t rf tohoitobecBdoBeinthoSqptw ri b w/ OctoborTOOOtintopeiiod. 1101,1110001 
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ii i c i i M My lPiariwihB i mi n c w w fc c ta ildh c^ pMKtomifaetMt i iiiiii y wawdiottbepro- 
3000 mk. 

Did A* parties ogre* in writmg in Stj^tmber 2000 So an anwigtm e Kt 
w i m^ Oatom^dMtwoiddpaidm ''$omdinp“pebuiiterkfiirMdiidiaiidiMobmmU 
eaa^amisCi^tsaDstdetimboaHyrate^SZSOf lasqipottofCiittamPamfidain 
tfa«ikteai^wenait,CMomFkinlpio£fagdDBfeiidnt’sEidiibit2,soiieptgB document 
jwiy t ii ^tobeneqBliect for ihiawodcdetedSepteaabgg, 20001. TlwiilheaiilydoenBieBt 
efleged to be Ow tnSlea i^reaneet in qpMika. Tlw documeot if eigned bgr Store 
WiBin^eMV edioni Joe bfeer of Caetom Fnaot d e tc ri bed m "hfidob* ■qpettotEadeeL’' 
KMwii dM i i i he d Wiflin|j|tMnef <n windoyte nffto yn e iri certfn ci nr bnfldbigbie hoBieL 
Ihme is BO eridencearaetaelaBdMa^ on tteptot of Willingham to dpi On ooabaetftr 

tot-*. Jn- 

nnmk 

Tbcn is some erideneeof apparent w^od^mtoat'Vinilintliammpiedalher 
fcj s bi'Ik ^ jMMt BM Mi i je Defbndnt's 3, md bBdwIs paid fit Ow weik 

defc rib e d mtooeeocntracts. ThelaittBdiooiitiBCtpsegtoedwatiipiediBMMchoflW. 
Tbeeontiact at into waf s igned in S qite w d)erof3000. TolfaecatMttbitWiHinghnmmiy 
hare had npptoeat anOn^ in Us “ b eps ii n ieiid en t^ geM M l Moliactof* mle AnUg Ibe 
wustiueli on of tbs boase, thoe is no eridcnoe that lecfa "act ii o ii ty” would ooDtinne into 
pe^etn i^ or far sneAsr eighteen wonBn. TodwcsttatinatDe&ndanfsBabatkSoadld 

be wed that way, toe Coast jenepenwadedasattoteslnmerlbetWiUhi^nn had toff* 

a ntoaii^tosignDstoBdsBt*sB>ddbit3eBWdids*beiialfinSto *wi fas ' of2000. TheOonrt 
tods toat toeia was no aniica coUiacL 
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JU a* parlkt agf*t ar^ Aagiat or StpUmber 2000 to an 
or n ag emtfUyvittrAyOatomPalM-wooUptrfdrm “umdnip’'p^o>orkfiriHciuiboHd 
Kdiob-woiddeoiiqptatmCUkmPaliOtaaokoorfyTittf ^oo.'tAatymAotrou:? Ths 
ptie npw I hi tl B c httlt i H i l Mwrtpofceia the AngBO/Scjiteribtr 2000 tfaneftmertwat 
CeiiemFMBt c^yid e etBigirt d ilhwri iwdcetlheteBdcace. ItieuH&pBtedtbil,hytiMtteBe^ 
CiMtam Pimt hid ined fiir end eolkeled on aqiaid invokes limn Iddiais. It is dso 
aadstpaled IlHtt l&faok hed afaeady seed Cmfcn Pskt k this cwse aUMOgii die dMka 
had sot yet hecBScned and them it BO evidcaeeCMMii flint knew abont the nom 
flMRh fta atodea oddn too irilaenea in fiaatiott-Mear and Kidnlt -difitrvridaiy. 

Man: IndBad dm ho re t am ed Nkliob* all m wfckfa l&dtds aon^ 

MOnmuilVKIOMliBHipRillMniaDICf UMKBilDnrllQIKIQ^* MNOOli ICiDllOB W 

hehidilwadypaidCtiiia«PliBttBdi>diaiaitii1mnhnidieatoiedi>d>e|iaiBevHBfc. Ha 
stated ttal Mear iaffialed Ifaa can seqaeaee ht Older to *do right by himr nd "ndcD dnagi 
riidt^** a Hw a e Bdy »ifceieaBdtofaomaritadcafceBaei« n Bft Mamteadfiadthilhateadlhe 
ianwkea in the moifc ia qneatioii OMhndiBt’B Bridbet 1) oil S^ieadier 21, Scytaabcr 29 
md October 3, 2000^ that Iboae invtMces wan Bcver paid and dnt ha never hand any 
<Miplinltw€iMOaB^^tDllietiivoiccswiQtfiistEi^ Wfi K^ ft frff ?tf*M** ** * ™ ***"y ***!^*^ 
ffltrt i h a e hadldiioliecaivedieiiwatoeaorthathB CuM tB i tedihBBapaiBrtod iewBelc oftritL 
The Comt finds thn it it aaon dkely than not that Nkhob apead to pay Qiatoai friat aai 
handy u ae ij a th e weak done in Sqp ta iriberofaOOO and iawofeed by P efeo da rt* a)B»haitl. 
Thapaatiaa elan ifiytetbe iBBowitofdieliDBriyrale. Mdwbhidicatadithadahaayabean 
SZSAiwr. hfav said Mdnli agreed to S3Z30. The Com finds die me to hive been 
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S2SAKwr. Aoeeidiq^, lhBGoiirtliDdiiaagteeaMiitt(>peifi)iiiitoBdit|>iradcilAe 
tBAeyw»atawinfteScptecto2000toeped(>dil»henteof$2S/>>iwpliaini>HMit, 
^sa^MVStMtpUtoeon^viitltndtagnmem? Yes. tOdioisaitiBili 
Ait te did ace te insoioet te qKitioa. 

inat sm tf Wfomy, f paUt mm ti eoA. woM fiMp ami mt o md i fy 
ea m fmua ta Castoai Pabit fiir thtjaibaa (p eoa^fy fctmtl? The Coatt bM deducted 
S7JSQ/bom fiom die nte dacped in Kgbl of iti fin ifin g flat the igreed ate wsi S2ii /h oor. 
As siCMdi, hncice Nol 3021 wmdd be reduced to S01.49, favofee 3022 wndd be lednoed 
tu S4&Ud aid fireoice 3023 reonld be reduced to S412.50 ftr a tolil pdiKVid amount 
acted daBages of $lSd9.2S. The Court con^dea flat Cmtom Pamt dwBldreccwt 
$15«».25 flea Mcbola to acted daaivHi 

JMermvt’FatimdCotit. Bceane the Goad baa nded that Oretore Mat 
abealdieeover SlSfiPJS flam Nicbob in acted daM^ea. it is the picvailiiigpai^cdiaed 
teeoadeoataaada lt a au cy a ^feca. T dnaflta teaccoortthBre l e vaa tfcctoregpv era a wg aaawi 
of attoreefya’ frea*. die Court fioda flat CUaton Paiat duald recorer atteaaesiB' fere a 
fldhanK $1000 fir aetvioea pedtemed Oamufl tee bid of thia case; 

Mgmma, The Court decliaea to reran! aay other wBefire p ieated by any 


The Court ceuddewd da fidloaiBgflctoaa:(l) The tmte and labar 
imidt^ da aovc^ and dilScd^ of da quealkaa teuolued, and da don legrered to 

patdcBlaraDiilvacaudl predate odaanvlosMaabjr the hayer.C)) The fte 
cuitQiBMijydiaiiidiudalecdi^fcaahailtehii^aaviBeicffl'naiaMitMWuhed 

IBA qIMHBMIIp fioUtllioOC IBpO0CA chest OF the CBTCOHOHlrtHDOCi^ 

^ — a — a a*- — J — - u — u-^a _ - -a -ae _ . . ^ — — m ana _ 

|0| wn&IBOClienit itlO|7|tBC 
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49B 

tlw Gout ii i^Dfaigs jndlinMat i» confomaty with (bat of ftct lad 


Ite ctok of (be ooort b dkeeted to nod a copy of Ob Older to eouMl of - 



JUD^FRESONNO 

OK CwelofBoccid 
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CAUSB}«>. 93-7266 


NATL CASUALTY CO. 

ruum 

V, 

LANE BXntESS. INC. 
Dcftadant 


IN THE INSIEICT COURT OF 


DAXXAS COUNTY, TEXAS 


191st JUDKIAL DlSTSICr 
FlNDINCgOFPACrANDCONCLOSiaNSOFLAW 


QDJsaiiicy2,2001 csiiwontobeiiMdllnscase;anp«tiestaa*iiigtna*cd 
•jniycstttieoaly w a mwitAigM i iie — WatioDrfCasntiysdsigtfessttaintys* fiaesmfliiscsse 
-- sQ matteis m diqNtie wen liied bdae and submitted to the Ctnnt The only pvliet 
r tma i nii^ befote the CoartMcPlamtiffN^ioDal Casualty Compscy and Defemlint Lane 
Exffeaa, foe., the other d ekudm tt having been granted a wunmary jn d g mfflr affinned ea 
appctd. &»Btgcoiisidetedilieefiifaac ep ae w3 i tBdawd thesigB in a it sofc<Hiiisdl,fteCoi«t 
imicBS ttese fin^Ogs of ftct and coodnsiotB of law piBSuaBt to TRCF 296 docs aot 

nqince augr pastkwlsr fine dtenoC 

Sadigromd, This case orignally mvolvcd a daim Plainliff againtt 


D tfe a da n t Lane Express and two otticis, seddng nanA u r w aneot for soma paid to a third 
pat^asaieanlt of aaeswntfisradncliPlaiBtiff was leqwied to pay by statute bat fa 'w ldch 
PhintigaBegedfliere was no actual m suran teco v TOge. UltiBiately,oncRiss«iodoiisia’ 
sa i MB H iy , ^NigB>«Bt. the trial coert g r a nted saiwaa iyjadltBeaittoalldBfeadaHts. Onappeal, 
the Oust of Appeals afBmied dw nanrnary judgmeot as to all defindants, cxcqit Lane 
Sxpnas. AstoaatdefeDdaBt,dMCotBtofA|)peaIsfiRiiidasiiiBttar^1awtbatPlaititiffwaB 
satMtri to lemdwisciitcntoftta $500,000 paid and remanded to die CoPttfcr co i a i daB i&ai 
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ofPI«aitifft t lBB M. y i *fceiclMnii. Asanfohi^teCoat’tgrntofiiBmnaqrjikltBMi^ 
«a FWoliS’s daiiM Mddng altntiiqn’ I bn fiom odwr COM u dnaign fai Ihi* caie^ the 
e««o p ro c e eded tetri«l OB thoina of fbeefcrwodcdoneindieproeecaliaaof 

Lroe Bnwffei CBfl>gcoi df e r4 n 'iiBh i ifi eBiCBtciwiBteilBeceeeoB^y> 

Pbdndff eeeb attonu^ feet puBurot to Chipier 38 of tbe Toorif GvO 
ftBCtiee end Bentefiee Code. !^di8iffpiecenledoe]yooetritaMs;iteattaeiiqr,SimBoyd. 
aee&et rod apart wkaestaaelioaigw’ fees. Ddeadrotpiaented Pat Long wroopert 
oBateonqs* ftea. 

DUniint^praeiitAediaiatiiwnAanAirtydigitb^nlHalf SectioB 
38J002afdieTaaaGvflPnetice&IUniedsMCodeKqDitMpRaenlmeatofli>eelaim,bnt 
kp wa cri fcaiioparticBhrfemfcfaachproae a iineoL TbeOoaitfindswaBaneroflnrliiBl 
PbnliS Bdabda 3 and 4 ooBBiiiitB Maw evideaee of a deaeiBd laSBcieai to aahait (fae 
gamer to the tnertf&cL Aa a matter of to, dwOrwat finds deatflw dean w aapro wated 
toDdbabatLaaeBbqnHaBonftaBthiitpdapspriDrtotriaL WociwfiapntaatotPleiatiff 
ia xepronHied by oowisd and that the som m qoeetioa waa not paU wiSdn lUMy daipa of 
BidAits3and4. Aoxardingiy. tbe CoortfiDda that flwrequ iraa aenlaofChapter 38 were oact. 

mkot fr « raasmiaMr^ybr dka MeoMty Mmeea t/AWatf^r ooMHil to 
eoHmetkm wiek At work don* preateagitg du braadi tf eoatrmet aeSm affimt Ltatt 
!Bifrtit,0(m^dmriiigoofyMMtk4omtftmnnytT TheCiioitlwaaddieaae d i r ae oet d h l eaBd 

jeccaaaaty altnrn a ya ^ftei^ coBe i deri ng the 8dbia dn d fto t nf a ^ )Tlw tinea and hborla w B lv oi V 
ibe novd^ and ABketi^ of the ^icatioa iinrrived, and &e aUU te^iiied to pedbon the 
)agalact*iGMpiopcf}y:(2)Tbe Ae coatoiBiiily ciroped in the localify 6r abnOar 
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services; 0) flis smoaH famNed; (4) Ihe time iimiMioas io^oced by the eKent or Ibe 
casmnmanoe^ (S) die eK p a w a ce , icynditkm, aid Ability of the taneycr peribnui Bg Ibe 
sctvicos; (Q Ibe lenlls obtnm^ (7) vdiedier dm &e was fixed or oooiii^geat, aod die 
ISc^iooddut dm secqUmioeofdiiswoikwonidptecIndeodierciii^rqaBent by dw lawyer. 

Mr. Boyd and bfr. L(»g bodi testified r^ardisg all of diese fteton exc^tfae 
jbntfiL Jkfr. Long also fid mt address die eijbib item, but bfr. Boyd did. Bodi parties 
presented docamanls aoalydiig the tbse spent and the fees actaalfycbaiged the dieaL 
Phe nt i ff aiso f re s e B ted an earhflficoeBtituting die actual aanatives and biH^S to the dieat 
The Court also took jodicial nodoe of the eatiK file. 

Mr. Boyd eaqpUned that he look the case OB a mixed homly and centagent 
basis. Be wooldraeciveSllQAionribr lawyer time and SdlMwarferl^asssiaaittnne^ 
wi ga idlr ssof din e e o l t However, ifiecovoy were obtidned, Mir. Biqd was calMed to fie 
pester <rfaoo»diiid c o n t ingenc y fee or fie maJicrofhouiaeiqiended times SHOfioer fin 
attoeneys and SdOfioor for legal assistaata. He dso taqibiiKd diat fie pue bomly sale 
charged was mndi kas dian fie rate normHly dtarged for ainiilar setvices end that be 
oonfiigeBt fee anaatgement was in oconderatioa of thb differential and to aflow fer a 
p i emin m andg ce rt ain c ri v u miitancca . 

Ibe actnal fee^ bonriy or contingeDt, charged to the dieert is not dapontive 
oftfaeqaeatianofraoavtraUeattocneys’SMS. ArthurA>idersoiiACa.y.Ptrry,9*5S.WM 
812(TeK.1997)i However; it is certimily a idevant consideration. Mat 818. hiifesvyr,dw 
Texas Sipreme Court required that trien of fectisecss aapecific dollar sinoBnt, rather than 
a pe tc en ti^ of an wdnwwn jndatowd snd fiat ttiey censaer fie fectoa listed above. 
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Bimmcr. te Coot did not {xtdude n nmd dutf ippronisited die 
ioogaoitwwiBppaitedbydieAove betel. Such rema^Vliticievai when the party 
coBteetiBgfcrftabe»*teptetieaterandttrtiaaeedoffiada. SteThmxoi^itmaatGat 
Cerp, k Taaco. tttu. Caw No. 01-9S404S8-CV (2000 To. Appi Lexii 3781) 
(r«DL ^ip. - Hoax pit KiL) 2000. no ptt. lastXaiteaii^ {ecoiy«y of a um catab Oort 
i pp ro x imite dthecootingertfeecfaargedtothecot ni n ei t ai lcHeiabyftelawytf.tvenBioii^ 

dividiiig that inn by the hows sppit by cooasel would iwalt m a very higb hoiaiynleX 

TbHCMiimDbasainned fee. Ptaa^fPiooomdwasBSHiedofgitdiig 
MBcpa^inait. logatdiesi of the outooiae^ bat ho wonM nccive a muefa lorwcr fee dot nsnd 
antoohcwaaiacocsilM. PlainliffMdsRoovetyofbasbatedonBojilftAaaoeiate* 
iteidiRl boBly iBte of $27Sdionr for hfr. Boyd lod sns/honr br Ml. Pesy lendliag in 
ntDatefs’&ea&rtiBieartiibatible to lawyen in dnnoiint of $326^058. Aflatenobiid 
cootmgcntfeewDiildiie j mriiinTtitjr*tf1T.nTf. ii lin jnimifTTimmlT rr n f ipiw riTinwinl]' 
$3S(VX)0 ai a nwib oNuoale of die piqadgmart btereit owod. fogeiher wib die 3500^000 
inactaal diBiigM oedered by dn Gout of .^ppeils. 

Me. Long testified dte a leasooaUe foe for the ailonifyi’ dniewe^be 
between $125,000 ad SlMvOOOi' Defend a t itgiies dnt Plamtifirs foe ihodid be based 
soMy apon ihB$l lOfoownlB becaae dnt was die agseanot ad lawycn in Daibn Coiadf 
ofta day naanice cltenti lew thaoda clients. However, die lanerpranwanbalted 
by bfc.Beytibo cobbled dnt B n kuw as a te neifoaigwlforinsaMnee d e ftae wad^ net 

' Baabfr.La8^spoddadadwle8alaHisaiitlime«a<taKal,baed 
lyonMsandwttabagofbfr. Boyd*i te t i niOBy. TIib Court did not a n duatmd Mr . 
Beyd*t testinway oaite die sna way a diicussed below. 
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faiipwigtfii>tttefawi»eecqiB y ayii»Bmedp«^. Mr.l4MgaltoiMadthiitlieivw 
ciiKgkg md had diaqied mwirnrc oonqmwea feet ra tti» nogs of $23&430Qdio«r. 
!>e&idMdlbrtteHgned that tberewai no ibowiiig lint MaMoiierfI)fr.Bo])d'sdEiBio*d 
waa lOiaiied ftr Una mancr. Ibe partiea body diqMted wfaedxr daa wm a Rdadvafy 
stiaigbt&iwaidcaoearaooinidexcaae. The Coort ba i m a rt eiti own judgment from the fiSo 
judioil^ aoticesd. 

OefiBdMtaboaigaBdthBlcataionKaiatswBnnMiNQiaeifyaapvatadaBd 
dKMldaotbeoaaiidaedbydieCaan. Hie Court agrees that Plaiiitilfbean the bnrdoi of 
s ep egadoi g Kamdff did paesoBt some evideaco legatdiag aegrqtatkm. Tbe Goait has 
oiiMidend tte a^^^adaB tsne in naddiv its award. 

Haviog conaidend the &E^oii|g, dK Coart finds a teasuadile Ibe ftrllie 
ifcM tiaiy ifnirti nf nanliffn rminiil. r faniilfrinj attnmfgn* timn nntytn tin as thWmrr 
(1) S2fi4^. 00 dam^ (he tnal of Ibis came Qnchidmg time fix file appeal atakb abea^ 
todc^ace);0)iBtbewitnt ofmu nHKwisfi d appeal by Dc fa ad an t to the Coart of Agpedi^ 
I20.000LOO for die appeal; and in die event irfs peddcD fiirieview to dm Tesas Soprano 
Coart aa to which the Phinfiff wMmabfy prorail^ m addMootl >10jl00.00. TbeComt 
dedines to a imd pos^odgmeot coUectica amoanls od die leoonl pwacjitwi^ widnet 
pRjn&e to IB award (rf'daiae fees m die jMrtkalarGdlectioa action bTon^ PbaatiffiB 
abo eadded to its costs of oonit, psqadgment intesest on die SSOOjOOO awsed sad 
pos^od^nent mteicst oo the entbe amoBBt. 

WhatUaneaoMAkfmJbrUmntcaaarysmiieuifPImii^teouiadiH 
ctm»rcti(m wUM At tuori done pmircutfng tk* brtack of contract aetkm agaoat Ian* 

Bi^m$,ea^imb^imfyvorkdciithfktaltt u i stam ? Defbndat separate addresaed 
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081 

tl» kgri amtint time indcr GW K .diftniat 7 CSk, 739 

702 (reoc.A|ip.-l>ilIts 1988, writ denied). De&ndantdielkiigedliiBl^esrietat 
fc w gt ri frrityootwt? grounds: (l)tl» til egedekricelnttare of the woricperiacmed, end (2) 
liieiedc of evidence rqianliiigtbel^assutenl’eqiielificetieas. The Court hai ernnined 
the tin>e tlietls indconridctd the test im ony ptese nted The Comt finds esetetnelmidler 
dnt 85% of the wodc pedboned by legal asristants was of a type die! woitid odssnrise fee 
perfbemedbyabwyer. Had Waintiffestshltrited the qualifications of the tegalesaistantsae 
m|BarBdbyGi0.llieCoiirtw«ild&idbcttadlyOitfllieKasoneUeandneeessKy&efi)rllieer 
linKdsRM^IrialwDatdbeSS54198(wilh80fiirfiitnfeqipeals)L The Corntfods; however, 

-as a matter of law, Aat the fiulnre to prove die qualifications of the l^al asswtanti in 
wxo nta n ty with tag tequicea that the Court awanl nothing for their time. {nsun^dM^fte 
Genri finds that the amid shoold be a total of $26444Sf)0daoi]|d>tiiel>io8BdicriRbfiie 
ccndidonal a asom q a* fees of $20^000 fitr the coat of qipeals and $10;000 fijr the Tcatas 
SqpttaeCoait 

Jh^pmat. The parties are Id submit a judgment in accotdanee wife these 
findni gs,tlieCowrt*s p tevic u siulingsataifeeprevioBsdecisicaoftheCogit<rfAppcala. 

The defe of the ooort is dfeected to somI a oq>y of this Older to the fiiflowoeg 


cooaset of leeoid, vdto parti^lMted in fee trial 


SIGNED feisv^^of 


ZJOOl 

TORE 


(hj&x6ih^ 


JUDGE PRmilNO 

oe: SamBo9d,OiieGalteiaTower.21''Floor,l33S5Nodltd.,Dallas,TX75340 
Rastfe Folk, 3303 iMPadcnn^, Suite 500, DaIlKpCjni9 

Court stand 
It vtine a* ‘ 
purwiam to ddjoui, .. 
oMpmial ao yttteRtiy, 
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CAUSE )«).9»-5146J 024 


PIVB STAR DBHUrnmNO 

) 

IN THE DmiOCT COURT OF 

Plainlif!^ 

) 

) 

) 

) 

) 


V. 

DALLAS COUNTY. TEXAS 

DRAmM SARRS dA/a PBACHIRBB 


DateteL 

) 

191et JUDICIAL DISTRICT 


FProiNOSOPPACTAMDCOWeLUSlONSOPIAW 
Ott A))dl IS, 200i cute oa to be tried lias case; no pai^ havmg reqoestod a 
jnX,ifiauttaBinib|)itlew(ntiMdbefiireanls<ibnuttedtotheC(Hiit llieeyideaoedosed 
onAftS 18,2001. HaWt^conridaed die evidence presented imd the wgameate of comw^ 
the CbiBt mdnilKae findinfi of Act and eeoeiurioiia of law punnnt to TRCP 296 adnch 
does not sapdic any padienlar fiaa thoeof 

Jtaetgmmd. Plaliiti<nivoStarDiitributfag,LP.C^veStaOisaaeBqrof 
pctedeam-bMadiifwHicta. DefcodwdairahiwSatTtedA/iiPeadarBeStoferSatris^ owned 
anatraneiioeatoietintaeilafni. Sairia and Five Stir entered into an acraemeiitaAncbDr 
Five Star eold saa to Sania, eaaealially on an «|mi aoooom. Tbe parlies aptco dm this 
reiariood^pooii tm Be d fcrapetwdoftiioeuntttSatriaatoppedpiySng^ Tbinalter,RveSlar 
paqwctod to assian lie chans agabat Sanis to Swiiaar Petfoicnm Ptodnets, be. C^iwtteer 
pBtiQlBam"Xaata|Ma:^lieRiio. SwitiarPslioieamiUsd an action oolhia debt in County 
Court at Law No. 2 of Collin Coun^, Texas under CMwe No. 2-S2>97 (XoUin County 
Lawaaif'). At the trial ofthatactioa, the Court bald that SarilxerPeliokostfiiBed to prove 
AeassignaeiitofdtoFivoSliffSiniscaaaeofactionbyBiirepondemoet^tbeefrideooeand 
gpentedjndgiwent for Sams. 
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025 

AUkm^ flie tteing is in ditpote, at ■ome ponrt. Five Siv nd Swter Mndens 
catend into s *^e«octfk« of SHipiinent,” pinporting to revoke the pttvioiis sliced ml 
■wjgmnaat Kve Star abo filed die instant towsoh on the same aocoont that had bsendw 
sdgectoffiieCollmCoiii^lasniitt Thesnitwatfikdasaswoinwcoiint hiieapondiiie, 
Sacriaifid not never d<'>>^ 0 '*'^n><>ixy)dtc^coaati!|giitd£ bstead, 

SamsaisertoddeftnsesbasednpondisCoIIinCocntyLawsiiitaiidihed^BMofnsiiEy. Hk 
C oort win address die dahns and donees in tom. 

DUSiaiisfiintocon^wiAUsagrieemeitttopayfbrprodaetstmdrelatedseniiees 
pm^dei? Yes. Evidence was pscseoted to suppostdw account in qoestkm. Ftodieivaiidcr 
ltnlcH5,Sagit did not deny toe pssticiilspoflheaec<nnit.ieiying instead on Ms af&mativB 
defenaea Thus, the Court finds tost Sanis failed to pay for the mattendiat are aOeged in toe 
pedtias. 

mtot sam cf mamey, jf w^, if paid now to cask, larndd fidrfy md reascmaibfy 
coaipa a auPiaiMt^fiir the daaiagts resulting from die amductfewnd? Ihetwomaccount 
dcmoasttolea toat toe amount dae is $20,806.81. 

AreditobBgaiioaawiderampardts’agrteiMatmroidedfySarris^d^enaesarisii^ 
fhmiktCcllkiCetaify lawsuit? Ssnis has alleged dw defenses of lies jiitocsSa>odIlatend 
esteppel and judicial cstoppd. The Court will addnas each in tom. 

The pcechi^e et&ct of county court at law jndgmenls is mope iimiled diaa diat of 
district coatjudgmerts.' Tex Civ. ?iac.ARem. Code} 31.004. Theed&ctislimHedtotbe 


' Thiastotement is not tnieofthe Dallas County Courts at Law. Tex. Govt 

Code$25.Q592(d). 

2 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00936 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



927 


nattoi actiuJly deten nin e d among the pirtiw iherem- The most Oat can be said of (he 
Collin CounQr LaMndt jodgmcat is that it detenniDed diat Saitia does not owe Swhzer 
Fewdeom aiQfdiiiig because Switzer Petnrieum was not the proven assignee of Five Stv. 
Nbfliing in fltejndgtneatdemonstntes that the debt demonst r ated in this proceeding is not 
owed. FfoAii^ in tbejndgmcntbhids or purports to bind Five Star. Thus, the Court finds 
diat the defeases ofiesjidicata and collateral estt^ipd do not bar the action hcsBL 

JudidalestoppdaddiBssesdietitnationofapaiiyttdangincoasisteiitpositioitsintwo 
dffeteid jndidal ptoccediags. FiveStar.ofcourse, was not a potty to the Collin County 
Lswsuft. Five Star also argncs feat its position was not inconsrstent; it reasonsldybdieved 
feat it had assigised file caase of aetian but believed OaK fee Collin Com^ conit finmd 
diffiaently .tlai5 n ece ssi latiBg Five Stst*a suit It is not necessary todetermineafeefiierfiie 
poaifionswcninoaasiatent, because ‘Tbedoetrinerdjndicialesteppdtequiresaiicccaabyflw 
patty son^ to be estopped in the first proceeding mdflien an h i e on s isten t poiitien in a 
sabseqiwatpnKeeding.** Xesaerv.d/bena,918S.W.2d81,85<Tcx. App.-BeaniiM»tl996. 
writ denied eeconf V. P.C, 2S S.WJd 883. 871 
CTex. App. - Houston [14* OisL] 2000, pet filed). Far fiom being sacccssfiil, Switzer 
Petnrieara lost on die attigmnent issue. Thus, jndiciiiestoppd does not a|ifdy here. 

Z>i<f FVwrdiur ‘'ewerge “asartoara ietemr? a isundispated tfaet, ptiorto the first suit, 
Kve Star made ademand fiiat indaded interest distges It fiu rate of 1 2% per amunn, deqiite 
die feet dtot no agreement fir intereat existed. TheiBwfiilrate,indiis8itaatiaitis<SH. Tex. 
Ffnanee Code {302.002. Tbni, fee rate ’^diargerT is doable, but not more diandtwblei die 
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bwfiilnle.’ Uaderflie*eGin»iiiit«>ca.|miK^BDOtfi)dfeited,liatlheciedieor,HveSC^^ 
m^owependtondaSofiiqr’^&es. Tliiit,fliedannofiniiyisnot«<ieib>ietotlieswom 
aeooantM«iAdebiitniqrp(ovi(toanoffiet S«irit*dBMedttiitheCiUedtop(o*edie 
amoiiiitofiiileRitnoi>wfiiny<tos^ fib attocnq'italedin open oourtdatiieieslnGUMs 
loiaest for B(qy teoovoy or otbe* to attoagr't fees. 

!h icspons^ Rve Star admits tbe miUnir&l diatgiug but oontends diat ti ctoed die 
naatypaisaaiittosttfine^ 5beTe3C.FiaaiieeCode305.103. However, diaCaectkmicqiiiict 
written notke of tbe vMihtioa to have been given by Five Stv to Sanis before Sanis ettve 
notice to Five Star. Theevidenoeabowadiec.mdnscase.ilwasdieodMTwqraroiincL Ho 
odierescoaendvepnmsioahasbeencited. IbeCoartfindsdiatdieBsiiiywasnotcaiedaaal 
that under 305.003, Sanaa laentidedto/ieaMwaife atton>ey*a fees ii> Mi ne d m ietn g»g dm 
oauryaction. The Court finds dutduaaBioaat is an oGbet to the aoMiintSairiaoweaRve 
Star. 

Aeom^’fetx. IheConrthasaddicasedieasoDaUeaadiwcefsaiyattomgs' 
fees ofbodi pnties, consideriiig the foUowmg foctoes: (1) Tbe linK and labor bnrohned, tbe 
nowdty and difficidty of the quesdona imohied, and die dtiU leqiniied to perfim the legal 
s e av ioe a iiwpe riy tOjTbe foe c n atn o i a ri^ychMged in the locaiiy for aanilar legal aerricc^ 
P) the aaaenntiiivrfveifc (4) Tbe time IniBtatiionsingioaedbydie client or the cjewim it anoe a ; 
and(S)foeexpericnoe,iepinstion,andajbilityofdietewyerperfiiiinmgtbcservicm. Tbe 


‘ Tbit is t iuu o v en ifdie*bfaatBe^cove» the foat 30 drafter die amewntia 

dBenelptoaUkano|ien«|nesrionandertbeiacta|naeated. Pi«vioiisiy,toch'*diaiges’‘ 
wewantomaHcaBy doable nsatybecsBse no smoiat of hmsest was lai^. Mocececent 
h^felatjonrihangedthatoMcwne. Toe. Finance Code §305. 102. 
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Cowt find! awManifcteiiiilm c cMaiy fee fef Five Stii*i«ttOHi8y in briagng the wwm 
acoowdlobeSdSOOfliioiigiiflietiialoftliucKiw. Pbmliffiiiboeadtiedloiiiciwiiof 
coiiit,piqii^neBtiittRettndp(»^udgnMntiiitaett. WMneqwcttodefaiilant'ctftaiiiqr'* 
to, dw Conrt finds (hat Uide time WH actmll^ or reumiab^ devoted to the iHBy dam 
TbeOoilin Cai|iity Lawsuit issues devomod most of definseooaiud’s time. ‘^leCauI^ 
tterefiife^ finds a reesonSbIe sttomey's lee fi>r posecation of tile usuiy daiia to be S3,000. 
TUt amount shall be ofibet agamat the award to Five Star agsiiist Santis. 

AttpmiL IheCouitdecIises to sward any otiieridieL IheCoortofden 
the Piaiitiifi’s oonnsel to prepare a fixm of jat^meat tiiat refiects the findhtes and 
condtesionsberem within fioedgnofreceiptoflins document Hedianflwnatcafedesame 
So opposiag oonosd for comment. HKfoin seven dqn &aeot, PlaintiCf’s ooms4i shaii 
fonrasd a psoposed foon of jodgment to tile Court togedter witii ai^ conuneats as to. fimn 
received finm DedendanL 

The cleik of die cooit is directed to send a copy of tint Older Id the fidhnviag 
eouDsei of leoord, ufoo pvtiopated in the tnaL 

SFGNEDtiBS . 2001. 

nnXB PRESIDING 

cc: . Lloyd Ward, 1717 Main Street, Suite S70(LDai]a8.TX7S201 

Jade Kennedy. 320 N. ‘Davis Street, Suite 207. Shtaman, TX 75091 
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CAUSE NO. 0(MI0?4»J 

MEANS A MEKSHm BUILDERS } INIHEDISIIUCTCOURTOF 

PbintiC ) 

V. ) DALLAS COUNTY. TEXAS 

IAMBS marxbuntek; ) 

Ddiskdanl ) 191st JUDICIAL DtSTRlCT 

rairaWIKOTFACTANDCONCLU^ 

OnMqr7,2001 cMne on to be tried (his case; all paities having waived a jury, all 
Batten in di^Mle were tried b^xeaudsulnnitted to the Court Halving considered the 
evidenee peeaected, die sf^Nilatiocs of the patties wid the arguments of coonseL the Court 
Bakes these findings of fict and conclttsioits of law pursuant to TRCE 296 which does not 
requite any pnticailar finm thereof 

itoedg^eandL Defindartt Bunting and his wife ate die ownen of a bentf fit!, ohier 
hoineosiBeweilyDdve. They hiradPlaiiittffAfeant&MetAontopgoviJeieinodding work 
aodaddahseddhstroomtotbeirhame: HBBimtingsaudMeaaiaftMssshandisagieediB 
the qutdity of some ofdie wodcperibnned, which djsa^teemeatculmiiialedmMf.Bncting’a 
filing of Canse No. 99-2983-M in fiie 298* Judicial District Conit of DaBas Cointy, Texas 
Means &.timla»SmUen.li>c.. The parties ultimately 
settled dmir (fispnies by way of a CoispctHttise Settiement Agreement and acoonapsi^iBg 
Rule 11 agtreanent (Bantuig Exb. 2} whidi. in tun, referred to a July 15, 1999 letter 
(BunringExh. IJfiirtlie *VetBiliegatdingthc various repairs.” EssentiaUy.diepatties agreed 
diat Mens & Merahon would petfom certain specified tcpaiis within a certain time fiame 
andt fat retnoi, hfr. Bunting would pay die renuinder of die contract price (less an agreed 
upon reduction fin certain tile issues) in the amoiBit of $20,343. Hie Settlemeat Agreement 

I 
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Mtfi)ithadelirfledpUafecoiiipktiBgfliewaric,ctttiQniigtberniiii,agiediigordingfeeiDg 
on dw result aad Wndsig mediation, if necefsaiy. 

AMum^ the Settiement Agreement reflects a degree of ooq>etatioii, die 
fan d e m en t st i on of the Seidemeiit Agreement was with problems and dte parties' 

iriatiaasl^agi^dctaiontedfinriypronq>tly. Despite signiiigdieSettteineiitAgreeaMiit 
ia late Sqrteniber of 1999, by early Jsimar)'of2000, there were aheadydneatsoflitigatioD. 
nis action was filed OD Jannaiy 31, 2000; appnedmatety four moodis after the Setllemeot 
Agreement was signed. 

Aidioi^ die Mtuxaeys have demonstrated a great deal of psofossimialism and 
tfBatacy at mdrmg apfnopiiate stqmlatKKis and saving their clioils litigation cos» by 
p aes ea ti n g their case eapeifitioualy, die patties ap p a re n t ^ conthme to (fistgre^iesalting in 
te trial leoeady held. 

Means & Meiriian sues to recover die $20,343 discossed in the Setticanmt 
Agre emen t Mr. Beading ccimteisiiestotecover for allgeedcosts of tepeir and detojecansed 
bydwfoihBetogotobin&iginediatiao. The Comt will address the salient points in tem. 

ZNdAfi’. BaHtb^JaUtoconplyxiith hu ogreaneat topqym aecprdttneewilMthe 
DulMapaJiUenh(mfiat»e 0 mpfywiAttt<igr<eemem 
to€» mp i e »egrlamrepainimagooilamlwo rkm aii i ii ii fashion? lf“yes’’ioeUliergmstitm. 
btfAa’par^txoBedJhm compliance? The Settiement /.greementrequiied certain woefc 
to bo done by Means & Metdiou widen a certain time fiame, certification of same to be 
raadeandeidierpapBentor^ieeificationofwIiatitwrcaigandiMqnioatoftitoitmaiiidci’to 
be made by Mr. Buidiiig. Means & Mecriion presented evidence of oongiliatice whh die 
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SetdeoMitf Agreemou, cxsept for the hwiwood floon. As to die baidwood 6oon, 
lORliiittoil evideace wss pteseated establiidiBig repesud effixris to otain pemiisstM) £)t the 
flooring sidHsontnctor to come to die Bindias home, but no pennissioD was aiven. The 
Comt finds ita the frihne to allow the subcontractor to enter the home cmistilBtes a 
com^teescuse to the fiihire to canyilete the hardwood flootu^ work under parsgoph Ic 
rftbe Setdeoaent Agreement 

hfr. Bmdhig ooideads that Means A. Moshon was late in ooiqiletiiig the r^tehs. 
However, die umehutted evirkaoe demcmstrated diat many of the delays were caused by 
odKfcenlractKs, not under Means AMenbon’scontrol, who wereperfiMmingunidatod but 
iute co t i ue cted work St the home or by unavmlabili^ofdie home asaresolt of the Buntings’ 
sche d u l e, the Comt finds die short delay in provi^ng the certification of ooiq;detionaiid 
compledng die work was justified by iifoiys not of Means A Metshon’s (or its 
suboontractor’s) making. 

hfc Bunting also diallenges die quriity of die wortanansfam. The Comt &idsdmt 
Ktatis ft Metsfarm congdeted the woric required (excqit fir the haniwood fioon &cussed 
bbove^ a good and wcrkmanlilto nwner with die possiMe escception of the wroagM iron 
railingand aomeoftbepaiiitwak. The Court will address eadiofthese in turn. 

Piehnes taken approxiniil^ a year after the repair work was petfimned dww a 
nondier of ’Tiad cocmeiiticnsr between the wrought iron railing and die stncco as wdll as a 
ntumbcr of rust spots. & is not dear when diose “bad c(auiectu)ns'’becsnie apparent ssd 
udiadiemstsafiKed. TheCOuitfiiidsdiatMr.BontiiigGule<ltopiope^notifyMeans& 
Mndtottofthebadcomiections. No evidence was {resented of oomiriiance with pan^rsph 
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2 «f Om SeMaBeat Agieeoieiit at any time, mocb less within ten dtQis of tiw certifieatkNi 
tetter CRwnliffBxIi. 8)' With lespect to &e nut, it qqMKirilyl)ecame i^qMient only afler 
sonMtime:diefefix^itnpRseiitsawafrantyiteai,<iiscussedbek>w.’ Thus, tfaeCowt finds 
that file nisfieg ptobkoi and the *T>ad connections” do not present an excuse fiom 
comifiiaace with the payment ot^jgatkms. 

Sunilarty, tA-.Biralnispieseaied evidenceof paint woikpiDbtems(see; eig^ Busting 
Bxhs. 33-36, 40^ 43, 44, 47, 48. and 50). The Court a^ees that these diould have been 
remedted. Howev^ it is unclear when the paint prabtems became qipatait and, again, no 
evidence of compliance witti Setfiement Agreement paiagnpb 2 was pnmdei], tnncly or 
o&etwua Accotdingiy, these problems do not excuse non^ompliancewifii the pi^meBt 
obligalioBS. TherentMningpcobleaunotedbyMr. Buclmfc including hahrlmectaddi^ do 
not present a fialnie to cmqily on the part of hfeaou & Meifiion.* 

The Court notes fiist Mir. Mesas agreed that ba would have lepaiied the wiongbt non 
isilhig probkmt and paint woilr'pKiblenis idenliiied if properly uefified of same;. 


‘ Ifr.Bimtiiig’aattointy states he did not get fiiia tetter unti] it was resent on 

Pec c nfi»er21, 1999. PlamfifiTsExh. 8 shows a fix confitmition fir December 2. 
Eeyedteaa. Mi: Banting never wrote atetter conmlyiiig with pa ragr q i h 2 Mfiie 
S e tt k ment AgreencnL The time 4piestion,fiieRfiie,ii not a material one: 

* While fi» parties disagree on the scope offiiervanaDly under file 
S e t ll e me i it A g iteein e at. all lyee that wrought iron railing was wammtedagainrt rust fiir a 
year. 


* The Court fiids that the alleged ledc in die latcbenivas not pwt of ttw 
Set t fc xo eo; A g ree m ent scope of work. 

* Means ftMenhon contends diat file one year wmamy covered only 
lusting, not patetemdEteg. Nevertbdess, Mr. MeanaindSeated he would have been 
williog to remet^ these defects if be had been pcopetiy notified of the situation. 
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VTbtf sttm ef nmmy, ^ aigf. is necessary to remedy the wtaranty problems? The 
Owrt need not iccch die qnestioa of «^ie(her Means ft Madioa was ’’pnqMrty* notiSed of 
die above wamaty items, becwHcibe Cowt is unable, onder die evidence pieseDted. to Oder 
areawdyfordiesituatiea. Mr. Buaiiiig’sattoniey stated that they did not widi the lemedy 
of tqwct&c perfimnance; thus, the Court need not readi the legal questkm of iidiedier sodi 
aicmeifyis available heie. \^tbie3pedtomooeydamages,eveiiifdieCoiirtweretoacoept 
j^uUiiigBidiibit 20 asa statemetUofdie reasonable cost fiir the lepaindesciflied therein, die 
icpaaa oontenipiated by Bunting Exldlrit 20 br exceed the wanan^ woric ratuhed. For 
cxampici instead of itpsring the wran^ iran tailing, Bundng Ediint 20 contenqilaies 
installing a near one. hKtead of louch up ptunt, BnntiogEahibil 20 contemplates a much 
nme extensive project 

The Comt understands die desire of an owner of a bi^t-end home snch as this one 
to achieve somedikig close to petfecdoa However, the Court camicit award suns based 
npon snbjectiye expectations but lather only on (he evidcace and as allowed by law. No 
evidence was presented of the cost (rfdie actual wanantyrtpaiis found to be required by die 
Court. Accordingly. Mr. Bnnting’sdsimftr breac h ofwatiaany must finlfiir lad, t^praof 
of the legal damages lecoveraMe. 

Did Means A MershtmJaS to eompfywidi the bimOng mediation pnnisioiiscf the 
SetdementAgyeement? The Court understands Mi'. Bunting's counsel’s dostrationwidi the 
time it has tdeen to rtoolve this case and with the &ct diat binding mediatiQ9 waa not 
ctniqdeled. However, becanse Mr. Bunting never eonplied with paiagiaidis 2 and 3 of the 
Setdemrot Agreement, the Mnding mediation piovisioiis of patngrqdi 4 wete never 
ti^geted. 'nius,dieCMirtfiiidsMeans&Merdionwa$neverobUgatedtocMnpfy,aidioiqdi 
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ft mqr have been tncie eacpedhioiis to do M. 

What sum cfpiouey.tfai^, does to Means AMerskonf TlieCaiiit 

Ins foiBid dnt Means St Menhon sirttstantially complied with its obUgstkms ander (be 
SettiemeatAsteemeat or that conqtliance was excused. The Court finds ttnt $20,343 is, 
fitereftie^owh^ under die A^reeaMBL Because of the lailnreofd ama ge s under the breach 
ofwatniilycouiilecdUdin, DO oS&et exists. Aicccsdtngly.Meacs&MKshon should recover 
fiom Mr. Bmiting $20,343, all lawful prgiidgment and pos^gment interest and (he 
s t ^tated mofa^ fees. Mr. Bimtiag takes nothing on hb counterclaims. 

The Court agton thanks counsd sod their clieius for tbeir peofessuHnfism in 
ptesemh^ tUs matter to (he Comt 

Ju^foeaL The parties tee to sdbmitajudgmem in acoctdance with diese findings, 
dte parties sdptdadaas as to attorneys’ fees and the Court’s previous nalings widiia twenty 
dqiB M die date of signing these findings and unclusioos. Mr. SWbhlefiidd didl be 
responsible fo r c o wi ii iating same. 

The ckifc of die court is (Elected to send a copy of dds order to die foUowing coancd 
of rocoid, who piiticqMted in the trial. 

SIGNED dna of May. 2001. 

n.lDGE PRESIDING 

cc: David StuM^&dd.23QSR^Koad, Suite 201, Rodcwalh'nC 73087 

Marfyn Hin, 1413 lAuisisiH, 22^ Floor, Houston, IX 77002 
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CAUSE NO. 01-01357-J 

^KXt7HWESTlNVES11«ENT GROUP ) INTHEMSTRICTCOURTOF 

INC,etaLPlaiiitii&, ) 

) 

V. ) DALLAS COUNTY, TEXAS 

) 

) 

CnYOTDALLAS.TEXASeraL ) 

Deftndntt. ) l$lst JUDICIAL IXSTTUCT 

F^H PI ^K^ gEga^am^■<aMMgIQN^ Of LA W 

On May 22, 2001 came oo to be tried diis case; all patties having wafved ajaty, <U 

matters in ^spiriB woe tried bcsEbte and satadtted to the coKt Ebvit^ consideied the 

evideneepteseiitB^ tte stfpslariaas of flie parties, dm briefing fwesented ty ttiB pKlies and 

dse Kgamenls of cowsel, the conrt makes di»e findkigs of &ct and caachsMM of fair 

p e m iM t to Teatas Rule of Qvflftocedaie 296 •which docs not le^pite any partfcalnrfcnn 

t l ie ieof . 

MadfgrmmdtfAePmcix 

This lecilatiott of the hachstoond draws fiem latgedy imda 9 uted &cts picsioted by 
eridosee and st^adarian of die parties, naintiff Nudiwert Rnrestmest Gkeop, be. 
Qiaeinafter Tbmlifn ia be owner of an rsAilt caibant” known as ‘Vaby Dobs'* located 
fa die B achma n Lake area of Dallas. PlafatiffSteveCia&isananiinalidsfatifl^daetothe 
fact bat Ms name qipean on fae Ikense m qnestiog. Defendant, the City of Daflas 
(hssefaaltor "Cit/'), is a iPimicipali^ within the StrteofTexas. DefendaniTetarilBoiten 
is be Chief ofPtdke for die QtyofDaBas and iaaoomiiia] defendant fadiat he is diatRed 
wibdiedntyofeofereii^dietewieatfanpioyisioiisfaqtiestioahetcfa. Mby Dolts feafares 
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daociiig«siMiiiBneBttliat&lbwiflihi&epioviskHisofDaliafCityQidiiiaiipeChq)ttt4<A, 

wliidii^pi!btfefaanidt}'oriaitedtNmi}es$esOmownas**SWO- 

TIieloiigfaistoiyofdu]HtfBSbctweestheGty and various owam of esUidBaincatt 
skttlarto Baby Dolla as wcfl aa Bd>y Dolls iisdf is cliK«icled ebeadxn^ most iiotd>ly in 
a safes of appdiate and fedcnd distnct cwnt decisicais. Ike nwst recent sndt publiriied 
decision betwens the patties to tins esse is that of Umted Sued District Jn^ Jeny 
Bodmieyer in May of 2000 wheretn he tqdield Dallas Ct^ Oidiiiaitce Cbqder 41 A sffdiist 
a genesrioonsritatianalcliaileiige to die language of the zona^r^ulatKms. BaiyDoliiv. 

114F.Stipp.2d531(ND.Tex.2000).Judge8aclB!i^ierdidaotaddress&e 
fideasiBg pmvnions boe at issue in any detail in Ibs ofuiiion. 

Peatming Judge BndHSMyer'sde c ia oii .P l siiit if Fsw s ieqtBitd to obtsittaliceiBelo 
opesate a seecnaliy csieated business in Older to continne offaing “adolt ertcttaiiBaenf* by 
dancecsBtdwIevclofattirepfevioasIyofiisied.' OnMay2S,2000,dieCiQr«riI)allatPeterit 
and license Appeal Board gnnted naaniiff an exemptioa fioen the tocadon restrictions 
hqxMedby Danas GtyOnfinioee Seedkai 41 A>13; Rsintiff was issned a beense to opente 
asexmdiyotieirtedbnsaDeasasanAdultQtbaretonthtfsamedate: The license tennis lbs 
oneysar,ttio«^hby2S,2001.’De£Bsb. IS. 


* While the msllcr was pending in die fedenl district coiiit,]EMiy Dolls 
opeisted nnder die tesms of an kjuDction predebiting tbe City &om cnfixratg the 
zcniilgiSccnsbig psovisiaos of Chapter 41 A. 

* AigDabiy,ttieissneMtIuspariicidBr!ic«tiseisinootasofMay25. 

Howavei; in 1^ of bodi parties’ agreement that die fict of revocatiott is a fitttor 
conshiered in lencwing or issaing a new bcease, die Court finds diis couiioveisy is not 
moot 
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Dallas City Ordmanee Section 41 A-10 governs Ikeuserevocttioiii. It provides, in 
pcftinent put, ‘The chief of police diall levcdce a Ikense if the duef of police detemiines 
diat: on two or BKHe occasions within a 12-moiith period, a person or peisoas committed SB 
t^fettse ocewring in or on the Kceosed premises of a crime [indndtng poblic lewdness] for 
wlucli a ctmviotioa has been obtinned, and the peisaa or poisons were employoes 'bf 
sooMdiy oriented bosmtss at die time die offenses were commiRed.” DaUas, Teac^ Kev. 
Oidmances Ch. 41A { 10(bXQ(hercinafier ‘Dallas Onlinance”). 

Pmsoant to this section. Chief Bolton issued a letter in Janoaiy of 20C1, revoking 
Plaintiffs Ikense for die Baby DoSs location in qnestion, allcgii^ dial mote dian two 
ndivictkns for public lewdne s s on drs premises in question occuned widiin the last 12 
months. It is nncKqinied that the offense dates ofall bat one of die coirvictioos’ in question 
psedaledw issuance of the Mfqr 23, 2000 license and that die Mty 25, 2000 license is the tint 
SOB license this location hss ever had. h other wonts, it is undS^uteddiat at die time of 
die required two offenses in qoestion, Plsintiff did not have a Ikense fisr that kcalioo. 
bistead, Phintiffwas operating at diatlockiiHiasaiesiiltofaiedetal court inpmctioabsixiiig 
diec^fiomenfi>rcangtfae‘^q)ecifiedMiatomkalaiea’'de&iit}oiisofClupltr41A. Itisabo 
uniEap«teddiat,bydwtimeof the convktkms in questkn, the Ikense bad been issued ud 


* The oidinsnoe requires that the conduct occur on "two or 0010“ oGCsskot. 

Thus, one offense wMun the mtevant time period is nisttfRcienL lisa Silvd’s offense dste 
is listed on Dc£ E)dL 6 (jndttnent) and Def Bah. 12 (ptrike iqioit} as hme 26, 2000. 

Tba levocatioa letter (DefBiih. 16) lists Silva’s offense date as Feb. 17, 2000, giving the 
same cause number kr that offense « tbs one listed on DeC Exbs. 6 and 12. wfaidi 
evidence dmimie date The disct^ancy, while evriouA docs not affect die ootemne here; 
because die other four offenses deariy occuned prior to 23. 2000, and one offense is 

InsufiScicnt for levocation. 
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that dme dUM «e wid& 12 HKmtht of the revocation data. 

Specifically, the oOgee d^ee and coovktioii dates for each employee are m follows: 

anitow Q^^mB36£ OmicfeaPufe 

Jeanette Lynn Lsaier 2/18/2000 9/21/2000 4 

SoerimMaritzaMaihid 3.'4/20Q0 9/21/2000 5 

UaaSlva 6/26/2000 12/12/2000 6 

Jamie UvemeBab 2/17/2000 11/8/2000 7 

DelidaMdJankd 218/2000 10i/25/2000(d;&ned) 8 

Pmoant lo Dallaa Oidmance Seeikm 41A-11. Pbmliff ippttiaO the 

leroeatuBlalliiscainL Alteraheariiigl>e&Kdieeaizit,tliepartiesa8reedtoaaaoedeiated 

ttial sdiednie wittk an agreed temp«aiy iiyacction Festnimng the levocatka to mmntain the 

eHtas^inthendeiim. tins, dib case hae taken only dneenwndisfiom filing;' to find 

trial and dedskm on die merits^ 

yiamtiff attarlfi die Kcease levocatwo on two fioots: (1) Plaiciiff clahns dm die 
Q(i/Snmm « written wm rntproperiy eofixeed against it based U|)0ii statntoiy oosmiuction 
aiguin e nts p mri i a Bd upon the 6ct dm, ends dates ofdie retired two offenses hmnestion, 
then was no license and also that it was not opendins a *be9aially oriented htsiiieat^ at that 
timet and C2)fl»mdff«boriialleages the ordinance as enfixeed as on n o n sti t nt i owdBnder 
the Texaa eonstitntioc because^ it alleges, (a) the Ci^ hia togged in discahnmatCQr 
enfiRcement (ddiB oidinanee, (b) revoking a license fix eandnet ea^iged in without proof 
rtf mnagement’a knondedge oonstilntes a sUbsoaitive dne process vkdatioa, ud (c) dm 

* This case was filed rmFchneary 20,^1. It was transferred to this court 

on htech 2. 200!, affer the judge of die 298* Dis^ Court, where dds ease was 
originaQy sssigDed, lecused himsdf 

4 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00949 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



940 


e£bet of leqnini^ die dmcccs to wear nme doduag is to unduly bmde:. dmr 'eictic 
message," and, tfaCT efo re.coBaitutei an unlawful prior restraint PtaindiTmtueststhaitfae 
coattevenedieieyocatiofiigiantdeclaiatoiyRlkf and award anom^’ tees. TbeCi^ 
demes Pkiidifi’s allegsdoBs and sedcs an order the levocatioc, desryiug 

deebntMynfefanddari&wngtoawaid Piaintifi'sattoDiq's'fees.TIiepaitieslavealTeed, 
botaesrer, that the court should not couiiider die coosiitaiioDal diallei^ss to die ordinance 
unless Plaintiff fttb to laevail on the statutory ooosttuctkM issaes^ 

Statuary Cwistntakm. Hie statutory omstiuctianqttestkm here aiipeais to be one 
of first bi^eessioii. fi also appears to be nniqse in the City ofHallas in that all other Dailat 
S(S MSMsrhins deser d ied to die court involved ptean s es that were bceascd as of die 
offiuMerfatosinqaeedott. T2ais,tesohilionofthestssuiDtyconstnidii»<iiM8tkiaindnscaae 
afaMdd have m direet bearing on odwr iievocation cases diat may be peadn^ 

Statiitiay anatysb by analyzing the language of the statute in ^lesdoiL Cunts 

eonsttne statutes to give eCbct to legislative nuent Uonsamto Ok v. CwwertiMerJfiM 
lAff Zlitt.86SS:WJd937,939Crex. 1993). nntoI/«islatiKO*siiiteDtisdeta^^ 
tbs plren and GOffiatonmeaniog of dw words nsed" St Lake's JEjpbcapal Ha^. v. Agfur, 
952 S.W^ S(Q, SOS (Tex. 1997). All words diould be given effect and not treated as 
suipIneagOi wbere rt all possible. Cbeivon Carp. v. JtedWn, 74S S.W.2d 314, 31$ (Tex. 

1907). Ibe same rales of ststotoryocnstnistionai^lylonuinicipBl ordinances. ffmnfv.CIO' 

^£hiChs.4S6S.W.2d440,443 (Tex. App.-DaUss 1970, writ ref dtLr.e.). “Iheineaniag 
of a provision in an on&usice dwuU be drtnmined by die object sought to be 
aecoca^idied.’’ffeani456S.W.2dal444. The stated intent oftbeordinaaice is “to legulate 

S 


432 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00950 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN:CMORC 



941 


MOcaaIfyoikiiltdbnaiietmtojm»iK>ledteheat^u{^y,ma««b.tndgeiMn!w«l£inofQM 
cifewM of tte d^, nd to taWirii 2 eisoiid)le mmI umfixm RguSatknis to fiweat the 
ccB< g nBdcoBCc n tnt » iiofseanM%ori«rt«lbuanwse»witliin the d^.** Drills Owliittacc 
SecL4IA-I(ri. 

A/pUeaSm Fmeu 

4fipfyiKg Ike ordmaiue as written, did Od^ Babon pvperfy iwvitK PUdnt^s 
Soutse based ipon the aomiietitms in qaestim? Using flwniles of ctnstnKiionciseaased 
rixsmtfaB coat fintlooict It the iingii^oftlieoRniMacti itself Fliiatifrasjnosfliitllw 
lOOGilkn in qiKsiioa, section 41 A'lOfbXOk does not ipply bacsusB it icfin to 

“^oifatKoecuiringmorcDtfiBlieensedpiennseSi'mdfitedKiisesmqiiestkiaTtoeDol 
cownM tt rf when the premises iwreTicaaedpftmise*.'* Plrintiffpointi to other sniiaectiops 
offlic8iineigw)criioopigwrioBttMttefe«8accon^*tte p ici nis e s ." Stc eg:. Dribs 
OiffiniBce Sects. 41 A-t0(b)^)ft(3). nrintiff argues tfast using flic id)nsc**B>Bpicait$sf* 
in one pot of tbs sectioB aid tkensed premises** in inodicr Dnst be given eflbs by 
bS apw d ng *1tensed prenasesT* to mean preaiisq when 1 Kccsise is entaot Othermse^ 
nrittiff sagoes. "BcensedT b treated as saiptusage: 

Defendant ntgnes, 00 the other haKi. feat "Ticeiised p re mise s ** is merdy a riicsthind 
fer *tbe pw ai sea of an eatridirinaem that hrids the Bonne that is to be revoked,’* sad 
dwtbgniriita die sections thri refer to ‘“the premises** by pointing out dm flioeepgovaioas 
tefertolbe *1toasee,’’sothereiBi»taiieedto9ericoftiie **60011304 piemiaes.’’ However, 
fliereisairibaectioii , SediMi41A-10(bX7X that usa both fee tem licensee’* and *1ic«aed 
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|N«iiwi^ in dw SUM subMCtion.* 

The tson'licusedpnniises,'' unlike ’licusee”* is not liefinsd. InacsseuivoKii^ 
s lifur Ikeue^ dM Coot bdd ttiat the issuance of s b'cense motes a lioeesed {nemi^” 

Siudlv. ABM;740&W^8l9Crex.Aiip. -{tension (l'Oist.]19S7,petief{0. AUnogh 
(hst case involved a diSetcnt statute, it letenaccs die tautological point that a pctioises 
eannot be a 1iceBsedpieiBiss3”imtil a license is issued, te other words, there is no sudi 
flung as a ‘liceasedi«reiiiises'’tiistil then is a license. 'nnisu“ofMDseocctinittgiaor«o 
the licensed pranised” necessarily means one occurring «» a pennises that is ikensed. 

Beesw the or d i n a nc e is anamh^nous, it is unnecessisy to address the qyesticet of triMther 
dtfeencedwnldbegiventoflieCInefofPrdice’sccsittsiy detesminaitian orwhefliarihe 
CMefofPoltce has givu this section a consistent ia t ei pse tili cai.^ 

GituAttiotL 

The cowt concludes, therefore; that the Chief ofPolice entdly ceoddngPbictifrs 
Beense based BpoB convictions for ^fenses that occurred before thepremises were "Bcetieed 


* Thiasiriicectko provides for revoeatioaif'aiiccaacc or u employee has 
knowiB^ allowed any act of sexual intOGowse; sodooqr ... to occur in or on file 
lituised piB'niiseir Dallas Owtmmne Sect. 41 A-10(bX^. 

* *TineDaee"*ineiMapcwcniBWbofeiunealiccneetoopesateaseaoaHy 
oriented bosineas has been nsued, as well ss ibe iagvidaal Bsted as u appiicant oa the 
ippSeatten for a ikense.” Dallas Ordinance Sect. 41 A-2(14)i 

^ b Ida d^poeitiotu Senior Corporal David Michais testified tfiat it wtmid be 
Taeiioi^tonaokeaikcncebMedonpio-lkeaseofieuses. At trial. Senior Cmparal 
hfichals stated flad be had been coa Si s c d in his depos it ion md flat, qpoo rereading of the 
ertfnaoGe^lMhdievedddsnwoestiutobeqipnpiiite. Then was ajutesthaony that 
Copiam Jack Bogg; not Semer Corporal Michids, is Am official diaqted wifli detomndr^ 
adwdier to issw Am revoeatkn, aKbough he relies tgmt Senior Coiporri Midials to 
*hring him the cases.” 
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p r cmiiM. ’* T1weoartiieediM)t,tliacfi)re,itadi the issue ofwbedMrOiueftibli^iinentww 
a ‘^exuiQy oriealed busBKSS^ prior to Msy 25, 2000. 

The parries have ariced the craft not to additss file ooostituriooiii challcBges to the 
o(diiiaDee])iesR>tedifPbiDltiFscoceeiiedcnritestBtctotycotisini^i(miss«i& FVariier, 
gjagaripTOs^esofsatttioiyooiist t acrionteqirire flat, in eoaslnmg statutes, rile opart reach 
co nttite rioMal issues oiriy if necessary to decida rile quesrira before it* As a result, tfie court 
win disBiiss aririio^ pn^ndice riie declaratory judgment aU^stkais and deeqr wiritont 
pnyu^oe Pfadorifirsie^iest for attomQs’ foes. Wlcle ftfliiig to leach rise coosritstioorii 
dwllenges to rile ordcMuice may result in future Stigatira between these parties, the court is 
not fiee to give advisory ofurrioiis or rearit qncstioia not presented by or winch ace 
wiriidism by agreemeiit of die parties, particahiriy where those a|»nions involve 
c u i wlitiita aia lity of statutes or ordmaices. The oourt also notes that these aaiue parties are 
cniPtSBd in federal Btigation in udiidi riie ooBsritsUional issues prescoted can be felly 
litigaPvd, ,f neccasary. 

Marian^ in riiia tuliii& riiecefiue, pre venn riie Qty fiem implying Secrira 4lA- 
I0(bX<9*<>t«*^*<«aally oriented busmess license based upon convkriors&rofbrxs 
cocnitiag rite ficensed premises,’* La, the premises after they bccaeoe liccaaed. 

The court ia sigmug a final judgment conenrrenriylKiciridi. 


* The adecrivecafixtemeatquearira does not present one of statutory 

ca nit ro ct iO B. lBitesd,h involves facts qiedfie to this easa Plrinriff faded to persuade 
the eoort that it WM vicrim of sdecrive or daciiminittoty eufixeemeat in this 

pBricularcaas. While the cooit has Ibiudriitt the Chiefened, it also finds that the error 
was not the leinit of a disciiniaiatory motive or iny amilaiiy wiongfiri oootot 
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436 

The dedc of the coort is directed to aend a copy of tee findi^ md ocndc^mt to 
the cooBSci liried bdow by Ax sod regular maiL 

SIGNED Ais 2%d of May. ^1. 

nnXB PRESIDING 

OK ClnttesQoaid,vA Ax 214-373-6688 and regular mail 
hOM Scbneit^ VM Ax 214-670-351 S aod regular mail 
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047 

CAUSE NO. 99-9813 

BSKENDERBEHRE ) iN THE DBTWCT COURT Cff 

') 

V. ) DALLAS COUNTY. TEXAS 

> 

RAFUtXflLMOHAMMH) HABIB and ) 

F&M BUILDERS. Defendauis. ) :9l5t JUDICIAL DISTRICT 

PINDIKeS OF FACT AM) C(»OUSI(»ISXff_LAg 

Oa July 23, 20C) cameontotw tried &is case; no party having icquesied ajury.all 

mattmindiqpideweetiKdb^eaEdiiiiinnittDdtotheCOuit. Having considered the evidmce 

presented and the aigcmaits of counsel, the Conn malces these findings of fiict and conctiisiaiis of 

bnriwisaant to Tescas Rule of Civil Proceduie 29£ .wfaich docs not lequiie any perticiilar Sxm 

thaeoL 

Bddcpvimd. Tins case involves an alleged agreement between Plaintiff EdDcoder 
fSediO Defiadartb Rafhlul Mohammed Kahib and F&M Buildets (coDecSively 
'Habib’^'imderwliisll Habib would build a convenience store/gasstatioafiir Babe. WbOebob 
patties abnil the agreement, they dispute its tenns, wfaether it was bceadied by Habib and, if so, 
vAefiser any of Habib’s delays were caused by Bedis’a conduct 

Plaintiffseetcs damages forbreacbofccntract and violations (rirdM Texas Decqrtive 
Ttade Pmetkes Act CDTPA"), its allortBys fees ptasnaat to Chapier 38 of the Texas Oil 
r w«^«ui PmiwtiMnada ami iheDTPA and assoc iate d intenat and coats. 

Sid^parliesagreetkatHabib^iculdbuiUaoomeitienceston/gassuitionvilUn 
fmrmornhJbrB^rettiidpaysubcoittracicrsoutcfcMcbrmUttdtohim? ^fo.didHablbfati 

> F&M Buildets it a d/bia for Habib. 
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lo comply msh the i^reemaU causkg daau^ to BeHte? Yes. TbeCowt finds that Babe and 
lUtlb agreed that Habib would c<»stnict fits convenieace store/gas station in VKStioo wMim fiNir 
tnottSis. Hat^fiiled to owi^ly with ttiat agreement by rc^teated delays, causing hann to Bedie. 
fbttber, Habib tafleri to pay sobconbactors ont of ftads paid to bi»" for fisst purpose, can.dng Rertte 
to have to pqr aooie subcoirttactots twice. 

Wes sudifathm to comply exaaed by Beritt’s conduct ormatUTS out tf Habib's eoHUvl 
suA as weather? While some evidence was presented about weather delays and del^ is 
finmrang, the evidence does not support a findzg of excuse fat the lengthy delay demoostiaied. 
Nor does die evideace excuse Habib’s isihice to pqr subconoactois. 

Did Habib mtdte a misrgiresentatijn-t^ the quality (rf’semuxs in violation of the 
DXPA Hurt Mat a produdug cause of damage to Berhe? Yes. The Coort finds that Habib 
repseaeoled tfaad he had die staffing and ability to coostiDCt die storeistatiou in a leasonabie thne 
when, in ihet, he did not 

What sum of atoney, if any, {f pdd now in cash, would fairly and reasotuUdy 
ampcnsauPloint^Jbr the damages residting from the conduafimnd? Seifae chimed dam^es 
£ir doitUe payments to Eubcootiactoix, additiODal vroik done to remedy poor WQilc by Hriab and 
addhieoaliiitetestoaitsnotctbatithadtopayasBresah. Little in die way of docu r ie nt at io o was 
preacntedtosttbstaotialediedtaiiagesalleged. TheComtSDdiBsaactaalniattei'dMteaBdamages 
that dmild be awarded are $35,730. The Court declines to award any of dw other damages 

Attomeys'fees. Plaiiitifrali^eddiatadeinandwasinadefia-paymcnL Defendant 
feiM to deny this all^atioii. such dial he cannot now contain of any alleged feihitiMo comity 
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with Texas Civil l>nc£ce&ReiTKdies Code QiapKr 38. Foflier, no abatement was sot^imder 
die DTPA. so Habib cannot caai{dain of ths Euinrc to give adequate notice under the DTPA. 
AOera^vdy.dirCouityindssonieeWdeiKesfdianandwasisesented. IbeCouitfindsatlonieys’ 
fees dmiU be awarded to Plaintifr. TTte Court has addressed leasoo^le and necessaiy attorneys’ 
fees; eoosideiing^ following fectois: (1) The time and bboriavolved, tbenovehy and diCBculty 
oftfaequesliraismvolved, and the skSlrequirodtoperfonn the legal servicesprapec^.CZXThe fee 
casbanaiUy charged in the locality for sinular legal services;(3> the amount involved; (4) The time 
limitations inqwsed by the client or foe drcumstaii^; and (S) the expciieiice, i^tetiOD. sad 
dnCtyoffoelawyn'perfocmingifassmvices. The Court finds a reasonable and necessaiy fee to 
be SIO.OOO. Beahe is also entitled to its costs of eourt, prgiidgment interest SEtd post'judgmmit 
inleiest 

TheConrtdeclincstoswardai^otfaert^eC The Court otdesBeAe's 
oosnsel to prepaiB a fonn of judgoient that rellects the findings and conrlusions herein within five 
days of lece^ of this docnmeot He shat! then caculate same to Hifeib’s counsel feroxnment. 
Wrthm «Mign itayt therenf, Flaiiiiifi's coimsei shall forward a proposed form of judgmeaitto foe 
Court togefoor with Miy comment as to fotm received fiom Defendant The clerk uffoeounrt is 
direstedto 96 idaoopyoffoisaniertotbefoIlowiDgcounseioftecoRi,whoparticipatBdmfoetnal. 

SIGNED this 1st day of August; 2001. 



niDGB PRESIDING 

ee tmeniolhown, 1704 N.Ham|«anRd,DeSoto,TX 75115 

T. Oaig Shids, 1100 Atrium ^ 1701 N. Odlins Btvd., Richardson, TX 75080 
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CX)MERICABANK 

Plaiattf^ 


V. 

i» * t»xrDV 

Defiaidaiit. 


CAUSE NO. 00-8453J 


048 


IN TOE DKTRICr COURT OT 
DALLAS COUNTi'. TEXAS 


191sl JUDICIAL DBTRICT 
FINDINGS QF FACT AND CONCLUSIONS OF LAW 


0ii0clobar31,2001 came on to bellied this casino party having tcquested 
ajuy.^imattssuidispatewBretriedbefiiieaQdsuhiaittedtolfaeCCnn. Havingconsidered 
the evkfence adm&ted and the atgomeats of oonnsel, the Court makes these findings of &ct 
and concbismiK of law ptnsuact to TRCP 296 which does not leejidre any particular form 


diereoL 


Badtpvmtd. ThkcaseeonoemsMr. Brock’s guarairtyofsceitaiDhMlchtncK 
ofDotaon, Inc. (d/h/aDatvea Products and heteinafier'Tiorson”) to PlaialiSrCoaKdca Bank. 
FoOowtDgDonaa’abankntottyfiHng.Plamdfl'suedBtocktocollBetoalhegaanaty. Use 
Oomt has pcevkwsly granted a partial summary judgment fimfiag that the amcunt due under 
Ok note la tmdiqwto^ snbject to the question of reastmable notificatuHi of die sale and dse 
e0eid of any fidhne to give sudi notice s^oa the amount owed. 

Mkskigm law regardiiig "KeasaiuMe Not^lcaHom.” Prior to the 
conmaenceaienl of trial, the Court conskieted briefing and argument on the quesrion of 
uMher, Older h£chsg»t law (vdiich ail patties agree q^lies hese jKBsaant to the contract 
in questhm), a aeosed party’s bihire to give ‘Yeastaialte notificatkn*’ of die tone and place 
of a rale of collatcnl to a guarantor results in the diseba^e of the gnarardor eiKir^ or 
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wlidher U merely provides an »giuiM»t for o&et fi>f the “amouDt of dw losi" oocaskmed 
fcyfoefoiiureofnotke. Tlie Court held tbat Michigan law in ^fect it the time in questim' 
provkfod that foe foiluze to give reastmahle notice presents an drsolute bar to pursuing a 
dsfici«Ky againirt foe debtoi/guarsiitor who was entitled to, but did not leceive, such notice. 
Mieh. Comp. Laws Ann. 440^04^000); Asset Asceptence Carp. v. Robbtsott. 244 Mich. 
A]^ 728. 623 N.W^804 (2001); ^OMOr&ato&Miiv. TmberWo^CoiuL Co., I5I Midi. 

6S1. 391 N.W^ 442 (1986). The foctual question presented for trial, then, was 
whefoer such teas(»d>le notilication was givetL 

DUComericagneBrtxkTtastmabienotificaHmoftketinetmdplaceeflhe 
sale cfDarsomeoHateraltPulerfymg the note a question? No. The Court finds that it is 

itinwiviMry tel nicnhirinn /»fUw« .»««■ ?/i nilMMhirrjwel mffSrwnI 

oewhefoer written nodficstionauist be given. EvenitMr.Kdd*$testiinoayisaccq>ted,he 
admitted foal he gave only foe date of the sale, not the time and place. Thus, even if osal 
notificarion were peaoisable, this notifieatioa would not be sniHiaent. No other witness 
testified flat Arodt was given any kind of oral notificatioa. and Biodc denied it The 
srgtnxsrt that Brock *htust have known” about foe sale finis to cany Comerics’s buidea of 
sbowtng fold foe second party gave foe guarantor notice as requited by statute, and foe Court 
finds that Brock was not aware of the time end place of any sale of Dotson coBrtetal prior 
toNbvenfoer 13. 


' Both Teton and Midiigau have enacted sweqpmgcban^ to foeh 

rertwetiye Article 9 l The effitctive dels offoese changes, however, ia after the 
Nsvtnibcr 2000 lale at issae hoe. Accordingly, foe Court addresses the tew ai it eppliei 
atthBlicimofthediq^irtedcaic; Movenfoer 13, 2000. 
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B it iiiidiq>uted that Comerica did send vnitteo notiM on November 13 by 
inaliloBiadcai)dby£ixtoCootcrHa]e,anesedtobeBrodc*S8ttQni^. The Court finds that 
U is unnecestsiy to reserve the di^te over Hate’s autfaotity to acce|i( service of the fin fiir 
tbs leasoD that even ifHate’s receipt at 3:00 pjo. on November l3,2000istoaMdlobe 
Stock’s lect^ nodfik^tMH of a sale such as tiiis lest than 48 hours bclbie die time of the 
taie(i0:00 ajn. on November IS, 2000) is imt reasonable riotification. Thus, die Court finds 
that the Naveciber 13 notice did isot meet the lequitements of the statute. As a result, 
Corsierca is barred fiom patsuiog die deficiency against Brock, and he rttould recover his 
costs of court 

JadgmenL The Court declines to award any atberrdief. TheCourtoidas 
die De&adami’s counsd to prepare a form of jud^neat that reflects the fintdngs and 
cooclunotishetemwifiiinfivedaysofTeceiptofdiisdocuiiiaiL He shall dm circulate same 
to apposing counsel &rcaDnnent Within seven days dieteo^ Defoidiait’s coensd shall 
forwatd a proposed finm of judgment to the Court togedier with any comments as to form 
received firan Pbintiffa counsd. 

The desk of the court te directed to send a Oi^y of this order to the fiiltowing 
coous^ of record, who partietpated in the trial 

SK3NBD diu Z^day of , 2001. 

JUIXSPmiDlNO 

ce: Gerald Bright, 3102 Oik Lawn, Suite 323. DaU«,TX7S2I9 

Jeffiey Seckel, 300 N. Akard, Suite 3330, Dallas, TX 73201 
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CAUSE NO. 00-6138-J 


JAMES CmESUNthh/a DAL-METRO 

) 

IN THE DISTRICT COURT OF 

RESTORATKH^ Phimiff 

) 


V. 

) 

DALLAS CXJUNIY, TEXAS 

MLD TGR d/bfa AtmndN M£E2S 

) 

) 


APTS. And WILC AUTUMN 

) 


BRiffiZE LTD. Defendant 

) 

191st JUDICIAL DffiTRiCT 


FEflllKga.Q£F ACr AlB;>. COWCt.U StQy s .OF 

0n0^ober29,2001 this case came ou to be tried; (hcp3ittesbaviiigwaiv«d 
ajmy,diiiatte(siiidisputeweretriedbe{arBaodsidamlisdtotheCoiat. Hevingotmsidaed 
the evidence admitted, the argnmeotsofcounsel. and the materials filed by the parties m 
Ndvendter 2 and (i, file Comt makes these findiags of fict and coociiieicas of law poisiuBt 
to 7RCF 296 wtnch docs not leqinie any particular fotm fineoC 

Baeiground. The partiss agree that this case oonctnis woik done at the 
Aniiiiim Bneze .^lartmcats in Fctmiao' of ^ Flainaff as a resitlt or fiooding at the 

apartment ooogpksL During file nighi of Febniaiy 21, 1999, Plaintiff leceived a caO fiom 
AasistMitMaaigerMariaMaekayitgardiagiloodingattiieAatumnBtBezeAparinieals. Mr. 
Geeditt and another wetter snhaKi a: the qMrtmentcan^kx.'wlieK they observed flooding 
of thiee umts and were asked to pctlbin immediate rauediatioo wotic. Ms. MaeScay 
t ^pre se nted tbat the had the anfixirity to enter into the necessaiy paperworit for this 
Rinedlaiian. Wha the wott was candaded,Flaiatiff!nv(McsdDeftadantwhidi than tecA 
dw poiifioii that Ms. Maeioor did not have the anfiicrify to sign the ctmbact in questkn and 
that tfaa diatges were too high. No payments were made by Defendant of tmy Ktm 
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X55 


PdcwiMt has also cooi^eitluined, aUeging that Phui^ violated die DT7A by its 
s^nseiditiiMis legaidiiig the pridDg of die services/niatmab in quesdts^ to wbkb Pbiniiir 


AXMtiHt. lu v*«w oricaiLuuujr iC2^um5Ui9 2iWi«&S^AMuimui& 


1997 "Bhmxxsk,” the Court granted leave for any party to submit the retevact page fomi the 
1997 ‘3iB^X)ok’'R%aidiiigtbe zones ia question. PlaintiffproCeied the esstire book, 'wduca 


the court declines to admit (and will leave with the Court n^rter as a bill exhibit). The 
Court does admit PbuntifTs Exhibit IS consisting of a copy of the ficait cover of die bciok 


Mid Page XIV. 

Did D^eadoHls and Plaint^ agre^ that PUmt^ would perform water 
damage restonitieii and remeduitkm work at the AuUuiut Breeze dpertmeuts for Ike 
ap peo eim aUsumafiitOO? Wo. The tnswertofiusquestirai turns npoo the audwrityofMs. 
Madoy. While the Court docs not condone the practice ofhaviug sc assistant manager on 
premises wifiiout andiHiy to sign contracts to handfo emergeacies (which this cleaidy was), 
Phiinrtffhad the obligatioa to ascertain Ms. Mack^ssuflnuity before peribnning the wffltk. 
Odter vcodoES in the bustoess appareatiy do not re^iood to emergen^ calls without saucing 
sure die tqnrtaieirt cooqda in question is on an qipioved list or without contacting the 
owner. The Court faidsdiat Ms. Madaydid not have actual authority and that no atstemeiits 
were made or aetiooatdxa by the owner that gave her apparent audiori^. Ms.Maekay 
dearjy intended to enter into a coBhact OB the part ofPtifendanta (and not in her imfividnal 
aqiai%aa suggested by Defondanta), but she ladced the aadwrity to do so. AcooHfingiiy, 
no valid eaquess eontiact between the Defendania and Plainttfr was ever formed. 
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Is Plaint^etuilled to recover in gmnitimmerml? Defendniishivetieiiied 
die esistBooe of « oontcact, yet ctatm diet the pteseoce of an excess coolnct cesaies 
recovery in cuantum meruit. PlaintifTwas entitieil to pleeil allemative Aieorin cm) recover 

fTeinoemeem %» /^cvmm/F 400 G Uf 'f 4«ff A**«e . 

• - — — .. 

lyer 1973, writ reft! n.r.a.}. If IheCourthedfouBdencxpiesscoiitiecl between (he paitic!!, 
then no rocovety in quantum meniit could be had. Having found dtet^iposite, recovery in 
quantemmemitispennitted. The Court finds that Plaintitfiimushed valuable ssrvices and 
materials in die fiitm of water extraction and restoration io Defeodants, De&ndauts used and 
eigoyed those sendees and materials and they were provided under such cii^m^tancus as 
reasoudify notified the Defendants that the Plamtifif in pcffcimkig such services and 
proviifiaf sncii mstmals was erqiectiiig payment theiefiir. Defendants receivei and 
accepted die benefits of PlaintiS’s wodt and Rpaits and owe the reasonable vaiue of (be 
neoestaty semces rendered, labor done and materials finnisbed. 

What stm of money, ^ any, if'pafi now in cash would fairfy and reasonabfy 
coaqiensau for die reasonobie value of the Recessary labor done, material 

famixked and services rendered by PUdntiJff’ to jD^ndants? Based upon the oonfliftiVg 
evKfeaoe presented, tbe Court finds die fiillowing: $2471.13, togedier will prgudgnsesd 
interest at die nteofsixpeicfoi per annum b^umnig Match 2S, 1999 and emSegae the 
datetriju dgm e n t , a nd pos ^gme n t i n te rest at die lawfiil rate fijoni the dateofjudgmmtnntil 
paid. 

dttom^’Fets. TbeConrthasaddiessedieasMiableaud&eeessaiyattonieys’ 
fees, eaoBdering the following foctm:(l) The tin» and labor involved, the novetly and 
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difficulty of the qiusstions involved, and ffie skill lequiied to paifimn die legal services 
pn^ierily; (2) The fee customarily duoged in the locatity for simiUrl^il services; (3) the 
■moiiiit involved: (4) the tints Umitatiocs imposed by the client or the cucumstances: (5} the 
expetieace. icputalion. and ability of fee lawyer ncrfiwmiiw the nerviner (4) the lesnlts 
ohtained; (7) vrilisSKr fee fee was fixed or condaecst, and (8) fee likelihood feat fee 
aocqttanceoffeisworicwouldiaectudeofeeremploymeatbythelawyer. UnderChapterTS 
of fee Texas Civil Practice & Remedies Code, the Court can take judicial notice of the usual 
and castomaiy attom^s fi»s and fee court's file in a bench trial and does so take notice; 
The Court finds feat PlamtiCTshouM be awaided reasocahle and necessary artmtcy’s fees of 
$3500 feioGgh fee trial of this cause, additional conditicosl appellate attcen^’ fees of 
$5,000 iffliis case is appealed to the Court ofAppeals, but Defendants are UDSDCceasfiit, sod 
an additteoai conditional award of $3,500 if a petiticm for review is filed to fee Teaas 
Supreme Camt, but Defendants ate ultmiately unsuceessfiiL 

DU Fiaint^cotiautcnvJiJst, misleading or dnepltJe act or engage in an 
uiKonscumdble came <^amd>iet that Mfos a producing cause of damages to D^wdfatts: 
No. ABC(mlmgly,fecCoartfind$noreccveiysboaldbc!iadonDefe3danj:’coiictefsiaims.' 

Ju^pumt. Costs ofcoiBt should be taxed agamst Defendants. The Court 
dedinestuawacdsnyotherielMfi The Court orders fee PlaintifTs counsel to prepare a fism 


' No meotron was made ofFUenrifTfoounterclaiin under Terns Business & 
Commace Code Secrioo 17S0(c) until his closii^ sfRumeat and no evidence wu 
pnsemed feat Defendants filed their counterclwm m bud &ife or for fee pupoews of 
hu s mcn t The Coat need not teadi fee issue ofgpoondleasness because no evideocc 
was piesented of aigr attomqrs’ fees incuned snMy as a result of fee DTPA filing end 
Plaintiff is abeady being Bwarded its court costs on soidxr daini. 

4 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00964 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



955 


158 

of judgmatf that reflects fiie findings sod conclusions berdn within five days of receipt of 
tbb document She shall then dreolate same to t^iposicg cotinse] for ooiamenL Wifoin 
seven days fooeof PlamtiS'scoaosd shall forward a proposed foon of htdamei^ to the 
OHirt tonetherwith any comments as to fonr. Tnceiwirf ftnm TVfiwtant*' cnnnvi 

The dak of foe court is directed to send a copy of this onlsr to the followips 
eooisd of reooid, ndw partkipated in the trial. 

SiraJEO this a^g/'nJM^ . 200J. 

QI/AjXL' 

n3>GE PRESIDING 

CK lisa DuSee, 8! IS Preston Road, Suite 270, Dallas, TX7522S 

Qiig Bcnsteiii.2911 Ttetie Creek Bivd., 1200 Park Place, DaDes. TX 75210 


H. at mneWo'etoQ. 

0w«1«<piwuaitfoadhaaiaan{anJttiMninBH 
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Response of Catharina Haynes 
Nominee to the U.S. Court of Appeals for 
the Fifth Circuit 

To March 8, 2008 Questions of Senator 
Edward M. Kennedy 


Documents provided in response to Question 1 
PDF 3 of 3 
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448 

CAUSE NO. 00-S8S2-J 

DAVID MOC«EIVS/A DAVID MOORE ) INTHEDlSTRKTa>URTCf^ 

CONTRACTCEtS, Pbiotifi; ) 

) 

V. ) DALLAS COUNTY, TEXAS 

) 

BIGELOW DEVEUffMENTCORP., ) 

BUDGET surras OF AMERICA ) 

LIMnEDUABILrrYCO.,TX-344 ) 

nd BIGELOW AR1ZONA-CASA ) 

CARRANZA LLC, Defendante. ) 191st JUDICIAL DISTRICT 

FlNDPjGSGFJgACT AND CONCaJSIQNS OF LAW 
Qa Novatnber 26, 2(X)I this case came on to be tried; the psriies having 
waived ajay. alt tauten in dispute wme tried be&cs and submitted to the Cowt Having 
omsidned die evideiiee admitted sod die atgameals made, the Coait makes these findiagB 
of ftet and conclusioiis of law ponuant to TRCP 296 which does net leqtiiie any paitkoiar 
fenndieieoC 

Badtgrcmd. The parties agree that this ease coneens a oootiaet between 
Defindaot Bigelow OeweSopmentCoipmstion CEigelotiOandPlaiotiffDavid Moore d/hAi 
David Moixe Ormtneton ndooren; admittsd into evidence as Defendant's Exhibit 1 (dw 
“CoBtnet^. Under the lennsoftbe Contract, Moore was required to petfimn and siqiply 
bode; Uone wd EFTS fahor and mUcrials fix dw Budget Suites of America Hotel #344, 
ioea!edatBeltIJneandMard(die"Hoter7. The parties agsee that Kfoom did not complste 
all the work eoirtenqiiated by die Contiact, but they disagree as to die leasoa Moose 
ooateads drat Bigelow biled to pay draw rRiuests drady mdeing it unfisasible for him to 
oontiiiu& Bigdow contends that Mooiefiuled to complete the wwfc property, timely and 


I 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00967 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



958 


449 

safely. Moore sued Defendant Bigelow as well as Budget Suites of Ameiica LLC TX-344 
and Bigelow Ariz(n»Oua Cananza LLC for breach of contract and tjuantum meroit 
Bigelow ooimierclaimed and asserted as an offeet its completion costs on the project as well 
as attoni^s fees under the Contract and utuler Chapter 38 of the Tc.':a5 Civil Practice & 

Remedies Cede. 

LiabOity of Budget Suites of America LLC TX-3d4 and Bigelow Arizona- 
Oisa Conwaa LLC. These defendants are not parties to tlic Contract nor was any e’.idmoe 
{Keseafeddut wonld establish their liabilityibt any oftheconsnucikm costs associated with 
dieHotd. Accordingly, the Court concludes that Moore should take noitnng against Budget 
Suites of Aroaisa LLC TX-344 and Bigelow Aiizona-Casa Cananza LLC. 

Did Btgekfw fail to compiy with Us agreement to pgy Moore for work 
petfitrmed and matadals fitmisked in connection wilh the Hotel? Yes. Bigelow’s own 
dootintoits show tetainage held forwoifcpetfonned and materials figaished. Risundispoted 
(hat Bigdow did not p 9 the Contract price. 

Did Moore fail to complete the work required under the CotUract? Yes. 

Moore admits thM he failed to complete ail of the woilc required under the Cmiiiact. 

AMton^ he contends that this was caused by Bigelow’s feilute to make tqrpropriate ioieiiai 
payaterds, nothing m the Contract permits Moore to stop work in the fece of a dispute over 
draws. Tims, while Bigelow should have paid Mooie,Mo(»eslXMdd not have stopped work. 

As a result, Moore is eittitled to payment but Bigelow is entitled to an offeet under pan^nqih 
7 of the Contract 

What sum tf money, ifany.ifpaid now in cash would fairly and reasonabfy 
2 
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coiiq>eesateAfoorefi>r his damages under the Contract? Whatsum<^money,ifany, ifpaid 
tunv bt asdt should be awarded to Bigdow as cot offset for its a»st of completUm or actual 
damages under paragngrh 7? The total Contract price origiiialjy was $1,002,060.00. 
Bigelow established contract ameiKJntents in the aniount of $17,390. The Coatl finds as a 
bctml maCer that Bigelow failed to e$tabl<s]i an agreonent for an additfona.! ciaicKd 
anendmeiit of $32,000 {see Defendant’s Exh. 67). Bigelow also established a tout of 
$20,125.7$ in backcharges {see Defeodact’s £xhs. 3-13). Additionally, Bigelow established 
dittC it paid other laborets^satvlien to conqtlete the woric under paragraph 7 of die contract 
as fidlows: Midiaei Gennain: $24,300; Ed Teal; $349,3B2.S0; arid Ttiiuty Kydro-Tedi: 
$33,800.00, for a total of $407,982.50. Finally, the parties stipulated that Moue or Moore 
and his suppliers jointly were paid $484,895.25. 

Thus, before consideting pny other costs ik damages to Bigriow, the total 
lemauiing contract priceis $71 ,666.50. The only other "damages” alleged by Bigelow uoder 
pmgriph 7 of the Contract was the cost of the irukmnity bond premium and idtomeys’ fees. 
The Court will address each in turn. 

With respect to die bond premium, the Court finds that this is netiber a cost 
ofcoinp!etk»inaran*‘iacieaseracDst...fiirtheperiod of delay.” Paragraph 7 is coccetaed 
with timdycoinpletioa of the Hold and costsMsmages associated widi the fhiluic to comply 
dierewith. Nothing in p arag ra p h 7 suggests that it imposes lidiility on either party in 
coaoection with the filing cd' a Ken or disputes over p^menL The Court declines to award 
the premium cost. 

Widi respect to attorneys' fees, the Contract does provide for recovery of 
3 
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same. Again, it is in connection with the cost of completion/delay pangtafih, paragraph 7 
of Ae Contract Thus, it does not authorize a general recovery of all fees expended in 
crauKction with this dispute. Widi reflect to attonieys* fees as damages underpotagrqih 7, 
the Court has examined the evidence presented anddetennined the amount recoverable under 
paragn^ 7 fer attorneys' fees to be: $16,101.25. 

Thus, afier all o£&^ and credits are alio wed, the amount remaining due fiom 
Bigelow to Moore is $55,565.25, together with prgudgment interest fiom Febniary 29, 2000 
to the dateofjud^neift at six percent per annum and postjudgmeat interest dwteon at die rate 
of ten pencait per annum finm the date of judgment until paid. This does not take into 
account fee $1852 previously swarded against Moors and to Defendants by the Court as 
costs in ctmnectioa with the prior trial setting of August 6. Iffeatsumhaspotyel bees paid, 
it may he ofi&ct against fee award made in the final JudgmeaL 

Ckapur 3S attorneys' fea. Moore feiled to present sny evidesce of 
attorneys’ fees. BtgetowisnotfeeprevaiUngpany and, therefore, is not entitled to anaward 
ofChaptcrSSfeesiradditiontothepaFagraphTfeesalieadyawarciedabove. Accordingly, 
the Court decGnes to awatd any additional attorneys’ fees. 

MpntttL Costs of court dtould be taxed against Bigelow. The Court 
dechnes to award any other relief. The Court orders the Defendants’ coucsd to prepare u 
fonn of judgment feat reflects fee findings and coociusions bereia within five days of receipt 
ofdusdocumeitL He shall then ciicalate same to Mr. Moore fercoiWiietit. Withinseven 
daysfeereoi^ Defendants’ eoutsel dull forward a proposed tbtmofjodgatent to the Court 
togefeer with any comments as to form received from Mr. Moore. 
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452 


The cleric of the court is diiected to send a cc^y of this order as forth 


below. 


SK5NED this ofNovember. 2001. 


GsutM^ 

JUDGE PRESIDING ^ 

cc: David hfocue, 700 SecictaiyDr.. Suite 138, Arlington, TX7601S 

Paul Undericofler, 1601 Elm Str., Suite 3300, Dallas, TX 75201 
Douglas Genard, 4000 South Eastern K\t., Suite 220, Las Ve^ NV 89119 


5 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 00971 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



962 


GIANT aONGORP. 

V. 

CXSRALGBOUPINCL. 

DdfnJmt 

FltflMNGSQPFACTAWDCOWCXKgONSOTLAW 
OBlMin«]r23aiid24,2002, fi)iscaseciiiieonlobetiied;tliepKlieslis*iag 
waivtd a jvy. afl inMm in dii^Hite wcR tried before aMi wteiiliBd tp ll» Cost Ibe 
pMtieasdaailtedindUeado«iiigaisnnMattoBlreuay2^ Bayn«coiaidcndaB 
enicBceadBrittedred the mpaneati maiK &e Couit makes diew findiqga of fret and 
ciwc lB riwmcflwpnireantteTIhCPMriwhichitocanotieqeiieaBypai ti ca l i ir fcoBtlwBoC 
BaAgnmmL TlriacareinrelrefrimcoMtinrlinnawliritefcsctetinraigMia 
at tew Ooletaa Coftal kHatfin aa, i rfnr eane d by the patio as fte forett Lmto and Swry 
fct cat i o B a ItoFsieat lane ai^i was ooicpkted and installed; Pfaugriffcfaniiiadeimdaat 
o«KaabajaBoeofappeKiiBal^$12,000(ntteaign. Defendant dtirns that the rigama 
not Imihm^n i c iSca tkM a and cwMlcsclaaned fee alleged damages aaaiesalL 

TbebeingaignwaineMrcoBvteted. TbepsstkidisvaRlhereasoatdMfefiir 
and mhcaer or not Deftndant owea aaiyttring or it cnl^ to a refand on depoatt fbr im 
hviog^^L 

ItitaBdh|wledtoalPUinlifrinitaUodaaipiald»ltotem 
l an ate carion. ni^diffoontenditfaatlhetolaIcaatiaGtfrioewatS29^JOOadiidni«ln). 
N a toriff ad miW that P efai d aBt p a id an iaitialSIO^tWO ami an addition^ $7,000; fliawfeie^ 
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PUnliff «nl(ad% DcAadnt owes S12^^a 

Deftotet cooiaiMit Hut the BCB WM not bsitt to ifieeifiesiioBt io ihiC Cv 
fsanple^ fi» imob bostiag* AouU lum been “XXK“ bat batte d won *700^*' esada t 
wptittiliiiiiliiigi DeftidMt elm ecntendi flat infarier flint and mettlwiBiaeden the 
rifn end pole irmltiin bi meting end eatlyftdiiifc 11 wcawefter i neb l ettfc 

neimifreoattiidetfaatbeftndiateceqileddietigattidcrlbeUCXX The 

Oewrti^eBi. D efcmtmt h ie m acie do effort* to retmn the tiga after d ieo o vering the ifleeed 
pfiMeaa. llbiiktpIttidiBedlheti^ifiirfiiwyean. Testbaony overwbettereriiot 
peOMu ui we w emn i t p eitedtoMiintiffwiiceofliclbig, The Court finds Ihil, if Defcniiint 

t Wffrt tftf diT’M wwftfao awy ^ ft ftilM fab ^a'i^||i||intti|fp»^dhtt 

thttjntenttoiiwiMttiieitnBihletiBie. Ai i lendt. Deftadwt owes dtt camaet pdee^ 
ibll^eGt to my odbet dttemaed bdow. 

l^ f aadimco ta eaifaflitt Ptwiitiffft n lwi toindcewinmtyitpiiii. Agm^the 
I c it u ncBywme enfl ict tii gistodwnandifersMie. Odtcrtfameoeicpovli^Plibdiffs 
ui itMeM { ixi t rKwif pt«i««ffrfnn| ytt* Ml ri nil I iiili liii limb m il iltd 

ciUiinede e i iiiiftt tie a efmBewmprodBced. TbeOoort&idsdHtOefaidMtAaedtt 
ilttttBiie cmtt ydci— tdtfcrwman^winfc. EmifPefeadmtlttd dwim d rd dtt 
wmna^ week, no e*idmM of ooet of npoir WM pmsealed. 

Aoowdtt^, the Cant findifbMDefiadmi owes PtiaitiffSU.227J0eada 
FoMttLmeavi. 

Agibiinoeae^npattedntlbiBgnwmiieverooapitttd. The 
contmet (no nibitiirf Bdabit 2) ii eOent at to wbedter it cm be emeded, bat Rwitifi’i 
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damadlellernggntedltelitcaald. The Cocrt finds, that die contract w»t can c el e d after 
soaKfafiiiiiiaiiceaidertiieooittnctliadb^iBL' TliewitnesKs^ffindaidiea’tBiinooiqr 
ofAeaaxwatofwotfc lint had abea4/ been done whaUbecooliact mi caaoded. 11w 
Coot finds drat w af|ifD|Bi«B ccnopentaiMn for dw wmk done to dMB wac the deporit 
sfemd^ made of dlOJMM. Tbas, the Court finds that naimiff dnoid leeahn nodahg 
additional on dw fivnw .jigo, but Defendant b not endtied to ita dqwait bodt becanse 
sabstoatnd uKMk bad abenfy been petfenned udiea die coobact was cancded. 

As nresal^ PtaiaSffdioald lecover diepdnc^ anioiartaf$12,227,50 finm 
D e fe n d an t. togB d i g w a h|i»qndgnsentandpoa|indgnaentintCTestaaalhwiiudbyla«randcoala 
ofoonrt. IbnpartieaatipnlatedtottasanableaadnecesaaiyanoniBjis’feea. Ibni^Flaialiff 
dmdd ncowr $1 1.S40 np to fee date of iiial topetfaer wife SI SOO fiat Inal ptepandon and 


M g > m e 0 The Court deeliaea to awate mgr ofeerrdbt IheCoiatonleB 
PtandfiTa ooonaoi to peqMte a fcna of jndgmeat feat lefiects fee findinga and oondnaiona 
haaeinwilUnfiuBdQnorncc^offebdocanient He dbaO dacn (fecniate aaane to 
D e fi n da n f acoiniad fin c omme n t . Within seven dajsdic»o( PtMnliS*a connaei shall 
finwari a paeponed fiam of judpncBt to dw Court togedwr with angr commcnte aa to fiam 
leceieed fiom Defendant’s oonmsd. 

The ckd: of fee coast b dfaeeled to scad a copy of feia oeder aa set findi 


' Pe ftnd a idh a aao n| bt h»«rt«»ditacountewbimtoaddieciaafain. Whefeer 
or not aach a late amendment would be appicpdate; leebaion b not an appiopriate 
w m efi y n d ien a ai i el antit lpeifiaiaanee has began. 
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CAUSE NO. 01-0298W 

DOROTHY PYBAS, fedividually and as § IN THE 191“ JUDICIAL 

R^ie^ntative and Heir ofthe Estate of § 

Hesschel Pybas, Deceased; and § 

SHARI L DENTON, Mvidually and § 


as Heir of the Estate of § 

Heischel Pybas, Deceased, § DISTRICT COURT OF 

§ 

V. § 

§ 

CIGNA HEALTHCARE OF TEXAS, INC., § 
doing business as QGNA HEALTHCARE § 

FOR SENIORS § DALLAS COUNTY, TEXAS 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 


Tliis case was tried to a jury and judgmoit entered on the jury verdict on January 3, 2003. 
Defendant has filed a request for findings of iact and conclusions of law in connection with the 
Court’s granting of Plaintifis’ Rule 270 request regarding standing issues raised by Defendant for 
die first time alter the jury was discharged. The Court has examined Rules 296 and 297 and 
concludes that Findings of Fact and Conclusions of Law are not required in this drcumstance. 
Neverdieless, because the question of whether Findings of Fact and Conclusions of Law are 
required under a circumstance such as this is relatively novel, and in the intoest of justice, the 
Court makes the following findings of foct and conclusions of law on the issue requested; 

FlNDINCSOFFACr 

1. PlainfiffDorothyPybas is the surviving spouse ofHcRchel Pybas. Hetschel and Dorothy 
Pybas were married omtinuously for S4 years and were married at the time of Mr. Pybas’s death on 
January 29, 1999. Herschel Pybas was never married to anyone other than Dorothy Pybas. 

2. Plaintiff Shari L. Denton is the only child of Heischel and Dorothy Pybas. Heischel 


Pybas had no other cbildiea 
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3. Hecschel Pybas died intestate on Januaiy 29, 1999. 

4. No probate administration proceeding was ever opened concerning Mr. Pybas and his 

estate. 

5. Herschel Pybas had no ui^aid debts at the time of his death. 

6. Dorothy Pybas filed this su it as “Represeotati ve and Heir of the Estate ofHeischel Pybas, 
Deceased.” Co-plaintiff Shari L Denton filed this suit as “Heir of the Estate of Herschel Pybas, 
Deceased.” 

7. The pleadii^ on which Plaintiff went to trial included the statement that the case was 
being “brought under the aufiiorily of the Wrongful Death Act and the Survival Statute of the State 
of Texas, Tex. Civ. Prac. & Rem. Code, section 71 .001 - 71 .0 1 1 , 72.021, and otherwise under Teacas 
law, by Plaintiff DOROTHY PYBAS, the surviving spouse ofHefschel Pybas and PlaintiffSHARI 
DENTON, the surviving child of Herschel Pybas; . . . .” (Plaintiffs’ Third Amended Petition, 1 64.) 

8. Defendant filed no pleadings before or during trial challenging Plaintiffs’ standing or 
legal capacity to bring this suit, and did not object to the submission of various jury questions that 
presupposed Ptaintiffi’ standing and crqiacity. 

9. The evidence presented at trial constitutes some evidence that Dorothy Pybas and Shari 
Denton have standiDg to bring diis action. 

10. The evuknce presented at the October 16, 2002 Rule 270 hearing regarding the issue 
of PlainiifE)' standing demonstrates without question that Plaintiff have standing. 

11. The issues underlying standing are not crmtrovemia]. 

12. The jury would not have teen entitled to consider who benefits fiom the Estate’s 
recovery in determining liability and damages in this case. 

Findinqs OF Fact AND Conclusions OF Law p«ge2 
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‘.M I 
\ a. 

1 3. The standing evidence presented during trial and during the October 16, 2002 Rule 270 
hearing does not present any relevant jury questions, 

14. The offering of the additional evidence during the October 16, 2002 Rule 270 hearing 
was necessaiy to die due administration of justice and did not and will not cause undue delay. 

15. Plaintiff exercised due diligence in obtaining and presenting this evidence. 

Conclusions OF Law 

1. To the extent that CIGNA’s challenge to the PlaindSs’ ability to pursue Ihnr claims 
raises a question of their legal capacity, that challenge has been waived both by CIGNA’s &ilure to 
file a Rule 93 verified pleading and by CIGNA’s feilure to object to die charge on this ground. Tex. 
KClv.?.9i;Noolsie,Lldv, WUIuimsonCty.Appr,Dist,925S.^.2i659,662(ra!.. l99S);Haley 
V. GPM Gas Carp., 70S.W.3d 1 14, 120 (Tex. App. — Amarillo 2002, nopeL hist.); General Chem. 
Corp. v.DeLa Lustra. 852 S.W.2d 916, 920 (Tex. 1993). 

2. Dorothy Pybas and Shari Denton were personally aggrieved by Herschel Pybas’s death 
and therefore have standing to bring this action. Nootsie, Ltd., supra. 

3. Plaintiff have standing to l»ing a survival claim on behalf Herachel Pybas’s estate by 
virtue of TEX. Prob. Code §§ 37 and 38(b)(1). 

4. Because standing is a jurisdictional question and thus a matter of law, tiie jury would not 
bave been called upon to answs any questions pertahiing to Plaintifis’ standing rather, the trial 
court is charged with reviewing tire pleadings and evidence to determine the issue of subject-matter 
jurisdiction. Mayhew v. Town of Sunnyvale, 964 S.W.2d 922, 928 (Tex. 1998); Texas Ass'n of 
Businessv. Tews Air Contro/Bi, 852 S.WJd 440, 446 (Tex. 1993). 

5. An Kti’oD to recover damages for wrongful death is for the exclusive benefit of the 

Fwdinqs of Fact and CONttuaoNS of La w Psge 3 
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dccea^’s surviving spoos^ children, and parents. Tbx. Ca^. Prac. & Rem. Code § 71.004(a); 
Shepherd v. Ler^ord, 962 S.W.2d 28, 31 (Tex. 1998). 

6. The Survival Statute (TEx. Qv. PRAC. & Rem. Code § 71 .021(b)) provides Aat only a 
pKsonal rq>resentative, administrator, or heir may sue on an estate’s behalf. 

7. Because Herschel Pybas died intestate, the claims he would have had against CIGNA 
vested immediately in Dorothy Pybas and Shari Denton, as his sole legal heirs. Tex. Pros. Code 
§37. 

8. Plaintiff have established, without any contradictory evidence, that no admini^iation 
was pending and none was necessary with regard to Herschel Pybas’s estate. Althou^ this q>edfic 
evidence was made part of the record after the jury returned its verdict, the jury would not have had 
before it any questions regarding the issue of PlaiDtif&’ standing and thus the Court's reception of 
Plaintiffe’ evidence, done while the Court retained plenary power over this case (and before entry 
of judgment), was timely and proper. The evidence received at the October 1 6, 2002 hearing was 
not controvosia] and was necessary to the due administration of justice. TEX. R. Civ. P.270. That 
evidencecoiKlusivelyestablishes that Plaintiffs have standing to pursue their claims against QGNA. 

9. In any event, the evidence presented during trial constitutes some evidence of PlaintiSs’ 
standing. As aresultof theuncontroveited evidence ofPlainlif&’ standing, and because the petition 
on file at the tirtre of trial was adequate^ it is not necessary for PlaintiSs to supplonent tbdr 
pleadings, and the Court has tfaciefcHe denied Plainti^’ Motion for Leave to File First Siqiplement 
to Third Amended petifion. 

10. Although Plaindffi’ third amended petifion did not specifically allege that no 
a ritnini-s irarion was pending and none was necessary, the Court libaaUy construes the petition in 

Findings of Fact and CoNausicws of Law Page 4 
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support of standing, Garcia v. Caremark, Inc., 921 S. W.2d 41 7, 421 (Tex. App. — Corpus Chrisd 
1996, rehearing overruled), paiticularly since no special exceptions were ever filed. CIGNA has 
in any event been given the opportunity to controv^ PlaintifSi’ standing. It has not done so. 

1 1. In sum, PlaintiEfs have standing to raise both tfadr wrongful-death claims and their 
survival action. 

Signed this 7* day of February, 2003. 

JUDGE PRESmiNG 


George Paiicer Young 
1320 Soufli University Drive 
Suite 405 

Fort Worth, TX 76107 

Brent Co(^ 

900 Jackson Str. 

Suite 100 
Dallas, TX 75202 


cc: J. Don Gordon 

500 N. Sam Rayburn Frwy. 
Suite 200 

Shennan,TX 75091 

James Johnson 
6500 Greenville Ave. 

Suite 345 
Dallas, TX 75206 


Findings of Fact and CtoNausioNS ot Law 
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407 


JAMBS njUULBE 

■W-t— 

nimUl^ 


CAUSE NO. 97-323S 

IN THE D] 


BtEClUXXM AUICMAllOM. INC 
Deftadat 


dfcS’J' 

iisnacTcouKrof' 


DALLAS COUNTY, TEXAS 


l»lsl JUDICIAL IXSIBICT 

mistmsEiAiamfcommotis mjx 


Beftre te Court OB tfab dqr is itB CMe tmd to As bcadi <m October 
1999. A* afinoied Iqr liitt CooR, the p«tiw witnwtttid propostd finfings of fiwt aad 
«»w lB i io iw of fanr on Octo^ 19, 1999. $t iMA time die Court oontidcrod one 

filOfEBlBOIpr<l8CnMML lMB)lHgOOMBCiC»pBO»CW<WoCOpiWWBWl>PllBOjyppBOBiPlWi^ttP 

OonrtHwfcoilhofeScwwagfiinSngiofSBtopJconriiiiBonf oflwor 

1. EiDoocad>crofl991.Loclta>dAs9oetM«s^Ihe.CTMldanr)*«*ond]alon 
written “ E t i g ie Bmon t vd Bee AsteemearCtlM XontracO with DefisKfam Ekcttuoom 
Auto nwti o n InB.(neeliocoin">. PWntiiTJaniesFhiinloeCTTiiiniee’OisLoeldawl'taarigaar 


under the Comnct Phaiieo woo the prioniy comact at LocUoad with leepect to tbo 


Conttact. 


2. TIm Contnet providei! Sar a 30M fbe under oertain cir ouimrance a ftr tbo 
ncndtaattandlariagof’TiieiiidBviAntipectfiecrmttiBattadunent.a'Sr.SpocitGattl&fflES 
PRjact Leader.’* TSnLittle'wastiiied with LocUud’tkdp for tUaposidon, and Loddmid 
leoened a oomndfiioa thenoB. *T1 ib poririoo” to adueh tbo 30K be waa applicablo am 
thttcfbie fDed, and Loddaad paid therebr. 

3. The Conttact riso provided for a 20H be under certain arc u nut aa ce i ftr 
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ncraittBnt adbiringof "cawBdatesoMdtd&^ESedrocoafcrlMHSm otter qwcklqr 
poiitloM not Bsted . . . at the o(Ki«t of Bleetrocom.'* 

4. IttaaBApit«dthit,dui^ 1992, two twBwdiids^itnliiradBtBMtiaeaat 

wttLocMno<l‘«>^ L odc i M id imioic»dfor am e iii il I .oe M « ii dw«»piidlbrwia». 
Bwd w ome d Loddnod tad Plaatoe toot do tctkM to recaut or adtivtte any proq>tcti 

|nBaBiattotkeCoiitrietate'Jii^ofl992. Tbeifi^MiteatiBscnaeoeatentRnaidn^udiir 
omotLodduKi (nowPlunilee, tfaroo^ Mt M ri g nmo a t) i» aitilted to » cobbbMoo wMt 
fcopactto two other imBviiiual*: Keith Conf/ no CContgnO^a^Bonm Sharp C&eqO- 

5. fol994,Shitppro w ded eB gi n ee r aigegviee»loElBctroeomfe»rai ^ »o«Bnite^ 
dm m o whe . At that tm^ Sheip wae employed by PoBack and Skaa • type of 
enghMfiqs’taBp’'aerwc«. Sheq>wMiieeef employed by Etectrocom andheawtr i o ce ivod 
aedaiydoeaBieeBoooaL No oedibfe evidence demoosBeted the total paid to PidSadc and 
San^ leo. fiir Snip’s aervioee or for how many houre he providsd eogneenoB aervicee to 
BJectKKtomdiroiighPoatckandSam. Inc. Ruaiee admittad that, abetst some eoit of 
“caMpini^ (if which these was no evideaoeX he would not be eatitied to a commission if 
Shaq> were en^loyed by PoOeck and Sam, Inc., when be performed '’ten^r type aervicea for 
Electrooom. The Court oonchidea that Kumlee’scium fin a oonmnsaon based upon Sharp 
it not augi^Mited by foe qwndennee of the cred3>le evidence and, foetefore; Ms. 

6. Corrigan was lecnnted by LockUnd in 1992 for a position with Blectrocoro. 
In 1992 and 1993, Coirigsn neither interviewed fo- nor wu otfired foe "Sr. Sped^sl/IMIIS 
Protect Leader" for wfaiifo a 30S comnsstian would be BppficsUa if the Cwtract terms were 
met Iheaefora^ foe idaimfiMr a SOKcommiaaion with respect to Corrigan foould be denied. 

7. CoRigan was interviewadfitr and offired ampler positk)ii in 1992, foat of 
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Bagneeiiig l^edi^ comlitii^ another ‘'apociiitty” tmder die Contract Howevar, 
dbcIBnod tiMi poM^OQ lint dno. 

I. aiA|iiilofl983,Blectn>comraBanadfi>ran“AraociitePirograaMiiwet^ 
poriliat* CoaigmnMrtbeadaiidcanedaiienoaatEieciroooaiiidiambelHMliiietttraiigli 
Ual992iBtindeiangi)R«at NeidwrPluaiiee nor Loddaadwat contacted bgrEteclrocani 
Of Cotrigraincon ne et k i B n^ tile 1993 fe c niitm eraaadfcgfagdBxtt. Coirigaiiwasc£&nd 
the roahion of Aiaoeiate PrasniB Mtoeser in 1993 and acoeptad that oAr, ooaaBMOciBg 
enpii9MtntiaJtaiieafl993. Even after leanwtg these ftct^Loddaod never ntoiliedw 
»miraefiiraco ninii i iHno oeiCon%a^asitliadoa4ietwoiiidividuabhi 1992. 

9. The 1993 Corrigan hiniig was BM a '‘lecniitiseatlqrLocidaiid at the ofNna 
ctEeetrocorannderltIraCoiitraetIvritha a epara ra epeci fifl a H ai i .'* Contract, Eh etroc o m 
graved rihat the 1993 Contgan fenriqg was not the leadt ofLoddand’s weih; hnt ra ihec a 
lendtodElectiooom’iad. The 1993 Corrigan hiring toclc plaoeniorathana n!eto i i ab l ethBe 
after the ceatetio n ofraoik by Loddaod {admittedly no btcr than Jfiriy 31, 1992). Thni^the 
Court ooncindte teat the 20S contingent fee a not owed. 

10. The Court finds that thia case eras brought wfeWn the Ihnitarione period as the 
fint rifeged 'hreachr was committed in June of 1993, whhm few years of rite auit'a fifing. 
The Conn fintber Sites that rite defeases of esto{^ and laches are imsqiosite here 

II. Witb respect to Elecisocom's clwn that Has case was fitvoUnis, the Court 
finfe that, particularly with respea to die Corrigan daiin,Pluiteee bad a good feitb, afeeit 
inc(»ect, basis ibr Sing and pittsuaig this suit. Acconfingty, no sanctions against Plsin^ 

' Defisteant’sEiriiibit 9 suggests that the 1992 position and the 1993 

pofekm had die rame tide; ‘'Associate PR^ram Manager.” However, Cort^anifiiecriy 
tefbttd Defendant's Eteteiit 9 vridi Us tertimot that die two pcritkms bad tfiffereat tides. 
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iwiignirtfld. AwycMtoof dalbMw^iiotiyccificiSyjkhlwiiiod 

TlieCoiAtetNsdqriigDCdafiBrij«dgmeiitiDC9Qi£iC9^ 

Tb» d«ric of dw court is &Bct«d to MAd ■ copy of Oit doosoiHit t4 OMMet 

ofnooel 

SIGNED tUsaOdidiV of Oetobtr. 1999. 

JIBXZFKESiraro ^ 

«G CiwwiBiofttacori 
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CAUSENUMBER: 03-I1643-J 

BRIAN WATSON § DMTHEDISTWCTCOURTOF 

PLAimTFF § 

§ 

VS. § 

§ DALLAS COUNTY, TEXAS 

DANNEIUCK.STB,1NC.,ATBL,INC., § 

JOHN MEKI£R,JM PIZZA, WC., § 

and BETTE ADAMS § 

DH=ENDANTS § 191®^ JUDIOAL DISTRICT 

glNDINGS OF FACT AND CONCLUSIONS OR LAW 

On file 27"’ day of October, 2004, came to be considtnd Deiradaids Jolm Kidder and 

JM Pizza, Idc.’s Specud Appeataooe. Tbe Court, aAerctasiderii^ the Motion, hamitgocainiiia) 

the pleading considered fiie evidence, and bearing the argomeats of counsel, is of the opinion 

that Defendant John Mekla’s special i^ipeanmce should be granted and Defendant JM Pizza. 

jbK.’s special appearance should be denied. 

L 

1. Jurisdictian is proper in tbis Court because Platotifi’s claims are within the 
jurisdictional liinits of fiiis Court AdditioDaDy, jurbdictiaii is proper over Defendant JMI^zzb, 
Inc. pursuant to CPRC §17.041 Mott ^lecifically, jurisdictimi is proper over Defodmit JM 
Pizza, Inc. becaiBe fiie evidenx demonstrates it maitdains coolinnNis and systematic coidacts 
wifii Texas. 

n. 

2. b sifiport of its ntling legaidmg JM Pizza, be., this Court makes the foltowbg 
Fmdiags of Facts and Crmclusions of Law: 


FINDINCS OF FACT AND CWtCXmiONS OP UW 


Pagelof4 
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02Q 

Findings of Fact 

FOFlH: Dannie Fleck is a resident of Texas. Dannie Fleck owns 49KofJM Pizza, he., is 

an Officer and Director of JM Pizza, Inc., and performs least some of Us obligations as an 
Officer and IMrector of JM Pizza, Inc. out of his home office in Texas. Some of tbe duties that 
be has performed in Texas on bchalfofJM Pizza, hx. are dre Mowing: 

(a) He odersadvertisu^advertising material fiom various veiUors; 

(b) He orders store equipment; 

(c) He ordered equipment finm Domino’s to be shipped to Texas for him to deliver to 
Oklahoma; 

(d) He delivers JM Pima, Inc.’s equipment to Okhhoma; 

(e) He nt^dated an agreetDenl with National iJnen Service to supply and deliver 
linen to JM Pima’s stores; and 

(0 He le^xmded to one unenqdoymeat filing in June of 2004 and dnee filings in 
September of 2004 on bdialf of JM Pizza. 

FOF#2: JM Pima, Inc., thnnigb Daraiie Fleck, recruited Laurie Coles, wfao at the time was 

a Texas lemdat, m wade as a man^ for JM Pizza, Inc. in Odahoma. 

FOF#3! JM Pizza, Inc. is supervisod by Domirio’s’seaplqyee, Barbara Waltz, vdnteades 

in Texas. 

FOF#4; All ofJM Pizza, fire’s commissary ordere come firm the Domino’s conunissaiy 
in Texas. 

FOF#S: JM Pizza, file, partk^patesm Domino’s Pizza, LX.C.’si)adonBladveitisin& some 

portion of vdiich is directed towards residents of Texas. This includes national television 
advctiisiiig during hfonday hfight Fot^l and Nascar Events. 

■ FINDINGSOFPACTANDCONCtUSIONSOFUW PageZofa 
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Gui j 

Condasions of Law 

k nder to exercise personal jurisdiction over a nomesident defendant under the 
coiKcpt of general jurisdiction: 

the nonresident defendant must puiposefiilly do some act or consummate Some 
transaditm in the forum stale; [ifthe cause ofactioo does not arise from foe in-state 
act, the contacts muA be continuing and sytiematic]; and foe assumption of 
jurisdictHHi by foe fomm state must not offrnd trafotional notions of &ir play and 
substantial justice, consideiatioD being given to foe quality, nature, and extent of 
activity in the forum state, dm relative cmivcnience of foe parties, the benefits and 
protection of foe laws of foe firrum state afrbrded foe tcapective patties, and d» basic 
equities of the atuation. 

Schlobohn V. Schapin. 784 S.WJd 355, 358 (Tex. 1990). 

Thiou^ Fleck and others as discussed above; JM Pizza bad {Nitposeful continuous 
and rqreated contacts Texas foat were substantiaL These contacts were not random or 
attenuated. By foe numerous activities itperfritmed m Texas, JM Pizza purposefiilly availed itself 
of foe privilege of doing business in Texas, fous invoking foe boicfits and potections of Texas law. 

Exercising jurisdiction over JM Pizza in this case does not offend traditional notions 
of lair piqr and substantial justice; taking into accotmt foe fiwtocs enumoated dwve. As 
demonstrated by foe facts of tin's case, tiie quality, nature, and extent of Defendari’s activities 
directed at Texas justify foe conclusion that Defendant should expect to be haled into aTexas court 
Defendant will not suffer «i un&ir burden oommg from tiie relatively close state of C%Iahoma and 
liti^ting this case in Texas. Abo, Texas certamly has an interest in a^ndicid'mg a dilute between 
a Texas resident and a foreign corptnation involving an allied con^tiracy to breadi frdudaiy duties 
owed to that resident, espedally ermsidering tiiat mudi of this litigation arose out of tiie ^emmit 
of Texas litigation. While posonal jurisdiction cannot be based at foe outstt on judicial economy 


FINDINGS OF FACT OCHfaUSlCWS OT LAW 


Page3of4 
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and convenience, when evalnaliDg “ia bade equities of die dtnatiai,*’ judicial econon^ can play 
arale. Hete, it makes no sense to litigate tlie underiying alleged breach of fiduciaiy duty and evmts 
growing ont of it in Texas, while trying the same facts and the alleged con^iiacy in OcIdKima 
Under the cucumstaaices here ;nesented, it is not inequitable or ofi^ve to eqiect JM Pi 2 za to 
defimd its alleged coedoct in Tern 

SIGNED this ^davof fkl ,2004. 

JUDGE PRESIDING 

Mark Allaii, 909 Inke Carolyn Fkwy., 17* F1 o(k, living, TX 7S039 
Jeffiey Mddiews, 1201 Elm Str., Ste. 5400, Dallas, TX 7S270 
Jarob Masball, 4315 W. Loves Dallas, TX 75209 
Charies Appier, 1750 Valley VkwLann Ste. 120, Dallas, TX 75234 


PlNDlNtK OF FACT OONaUSHMB OF LAW 


Page4of4 
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CAUSE NO. 05-1410-J 

CALYPSO WATEWETSYSllMS, INC. ) IN THE DISTRICT COURT OF 

Plamti£^ ) 

) 

V. ) DALLAS COUNTY, TEXAS 

) 

) 

FLOWlNTHRNArLC(»P.Et»I. ) 

Defodants. > 191st JUDICIAL DISTRICT 

FINDINGS OF FACT AND CONCLUSIONS OP LAW 

Hie Court makes the following findings of foct and conchisions of law in 

sof^rt of its Orda Denying ^Kdal A{^)eannce: 

Calypso Watcqet Systems, foe. (Talypso’^, is a Texas coiponitioa which 

manufoctures and dutributes mtajet systems. Catypso filed this suit against Comder 

Intelligeace hcoiporated in oonnection with force watojet cutting systems that Counter 

Intelligence onkRd. These watojet systems were (Hdcnd*TOB Dallas.” (Exhs. AandC 

to Plaintifi’s Response to Special Aiqieatance). Thus, title to foe systems was to he 

HansfencdtoCounterfoteUigeoccinDaUas, Texas. ThefiistndcrwasplacedomCalypso 

lettertiead with a Dallas address (Exhibit A). Thus, Coontor fotdHgence was aware that it 

wascontractingwifoaTexasparty&rfoepurcbaseoffoeseitcms. brnnees woe sent fiom 

Dallas and were paid by Counter fotclligence checks seat to Dallas (Exhibits M and N to 

PlaintifTs Re^xsire to Special Apperance). Counter fotelligence also had t^;fo(»e 

discussionswifo a Calypso rqxeseiMive located in Dallas, Texas, in c^asds to foe sofiwaie 

capabilitiKoffoetwowalerjetsystemsfoatwerereiereacedinExlnbitC Calypso conteiuis 

foal Counter fotelligence foiled to pay for one of the wateijrt systems ffidbred under Exhibit 

C and, therefore, breached a coidract arising out of its ositacts with Texas. 


39i 
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Additionally, Coonter Intelligence has been a party to an exchisfve 
distnl>uti<ns$tecmaitwithCoiisentinoUSA to sell stone sbb]XDducts called SilestoiK and 
to use the Silertone log and goodwill since December of 1999. Cot^ntino USA is 
headquartered in Stafford Texas. Utis relationship has resulted in numerous payments by 
Counter btd%»ice to Consentino in Texas exceeding $13 milikm dollars over 
iq)proxiniatcty six years via over 200 wire transfers to Crmsentino’s Texas account 
Counter htelligence’s relationshq) with Consentino fimns die basis for its website 
madeeting, inclmting press release issued firom Houston, Texas, cmitamed on Coonter 
Intelligence’s website. Counter hitelligesice also advertises to its customers the warranty 
provided by Consentino. Counter htelligence ^ Consentino had meetings in Texas to 
discuss joint rnaiketing on a nationwide basis. Tbc relationdi^ is oogoing and continuing. 

Ihe Court concludes that Counter hdeUigeiKe has sufficient minimum 
contacts with Texas to permit jurisdiction to be exercised over it in this case. TheCouit 
conchides diat Counter Melligeuce has purposefully availed itself of the privilege of doing 
business in Texas, and that maintenance of this suit in Texas would not offend tmditknial 
notions of &ir play and substantial justice. The Court concludes that Defendant Counter 
InteUigencc’s Special Appearance sbouM be denied. 

The clok of the court is directed m send a C(q>y of this to a counsel of lecoid 

for each patty. 

SIGNED this J^day of 2006. 

JUDGE PRESroiNG 

cc: Omstl of Record 
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CAUSE IW.05-01410-J 


CAtYKO WATBRJEfT SYSTEMS, INC. 
VS. 


191®^ DISTRICT COURT 
DAUAS COUNTY. TEXAS 


FLOW INIRRNATKaiAL CORPORATION 
and COUNim INTELIiGENCE. INC. 


Additienal Findings of Fact and CwndnsiMU of Law 


Cooit nukes dw following Additional Findings of Fact and Conclusions of Law in 


romuctkm widi its Older Denying Special Appeatance. 

FindiagsofFaet 

A '1. Defendant Coantcr htelligence, he. is a Maryland 
cmporatkia with its principal place of business in 
Marytand/tari it has newi ' ha d a p late uf buuuta a^ 
slXcsus^ 

A'2. Counter htdligeDce, he. satisfied die payment 
toms as to dK first order. Exhibit A. 

A'3a. Counter InteUigence, he. did not have substantial 
continuous and systematic contacts widi the State of 
Texas before and ^ the time this lawsuit was filed. 

A-3b. Counter Intelligence^ be. had substantial 
continnous and systematic ooDtacts widi the State of 
Texas before and at the time dns lawsuit was filed. 

AAa. Plahtifi’s claims do not arise fimn or leiale to any 
act by Counter htdligence, toe. by which it 
putposefnliy availed itself of the benefit and 
protections of Texas’s laws. 

A '4b. PlamtiiTs claims arise fion or lelale to an act or 
acts by Cmudea’ hteOigence, he. by which it 
pinposelhlly availed itself of the benefit and 
protBcdans of Taos’s laws. 


Granted Denied 



X 

Ok 

X 


1 
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i}"!- CouitoLilelHgtaoepKtkapaedb 


?r 2. 






nerteininii tn (hr legaWiiig vaUOlB SOTVlcjllg ISSUES 


(Ex. 


t)c, 


Granted 


gwvicjiig 
oCountn 
at pages 4(M4). 

Denied 


. — V ir<'/ invoices fiom Dallas, Tesas to 

lamtifTs lle^nse to Special Appearince. and Ex. B at paS^32). 
— ^ Denied 


!r 3- Counter Intdligeoce seat nineteen (19) clteclcs by mail to Calypso in Dallas, 

Texas to pay for die balances owed {utsuant to these thiity (30) invoices. (Ex.N 
to Plaintifi’s Rc^nnse to Special Appearance, and Ex. B at pages 133-35). 

^ 1 , Gnmted Denied 

^'4. From 2000 t!]ionghinid'200S, one hundred poeent (100%) of the countertops 
manufactured and installed by Counter Intelligence were made of Silcstone 
obtained from Cosendno USA. (Ex. B. to Plainlifi’s Response to Special 
Appearance, at pages 77-78). 

(N Granted _Denied 

^5. Currently, ninety peroent (90%) oftbecountatopsnnini&ctoied and installed by 

Coisrter Intelligence are made of Silestone obtained from Coserrtino USA. (Ex. B. 
to Plaintiffs Response to Special Appeaiance, at pages 77-78). 

^ Granted Denied 

B-S. On its website. Counter liddligence states that it is the “#1 Silestone Distributor 
in the Countiy” as well as die **2004 Conquistadtff of the Year,” vdiich is an 
award given CtsentiiKi USA to its best distributor. (Ex. B to Plaintiffs 
Response to Special Aiqiearance, at pages 101-03). 

^ Gmted Denied 


5 
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C,' 7, TheoverJ13imlliMi(fc>ll«isjiip»yni««sin8dehyCoimterIntelKgeiiceto 

Cosentino USA's Tens bank account can be broken down by yw as follows: 


2000 

$467,000.00 


2001 

$775,000.00 


2002 

$1,601,948.71 

2003 

$2,914,821.43 


2004 

$3,679,754.14 


2005 

$4,144.778Jil. 



(Exs. H, I, J, K to Plamtifi’s Response to Special Appearance, and Ex. B. at pages 
114-22). 

^ G^wiW Denied 


,, 8. Counter Intelligenoe has no intent to tenninate its ongoing and ctmtinuing 
lelationship wifo Cosentino USA (Ex. B to Flaintifrs Response to Special 
Ap^xaiance, at 126-30). 

0^ Granted Denied 


ConcInsionsorLaw 


la. This Court concludes that it cannot constitutionally 
exercise general persmal jurisdiction over Counter 
Intelligence, Inc. 

lb. This Court concludes that it can' constitutionally 
exercise general personal jurisdiction over Counter 
Intelligaice, be. 

2a. This Court concludes foat it carmot constitutionally 
exercise specific peisoiuil jurisdictian over Counter 
Intelligence, be. 

2b. This Court concludes that it can oonstituticHiaUy 
exercise specific posonal jurisdbtion over Counter 
btelligence, be. 


Granted Denied 

_ A 

_ 

__ ^ 

K 


3 
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Tliesc additicmal and condnsKMis we IQ additkm to Ibose made by dw Court in 

its Findings of Fact and Conclusions of Law wgned on January 18, 2006, and are nor in lieu 
diereof. 

Tbe cleik of the court is directed to send a cofiy of diis oida to all oninsel of 

record. 


SIGNED of ^ 2 ^ 2006. 

(^QdSidllh^ 


JUDGE KIESIIMNG 
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302 


CAUSBNaOfrTlS 

(CaiH0lidMed«tt01-3$4O 


«EnBiULINS.oa 

• SBHMwk 


SAND7STASK 


mimoismcTOCKmop 


DALLAS OOGNTY. TEXAS 


191«tJUIHCIALiaS1KKn' 

HMBttiGB.flRFACT.AMB.C^^ 


Befcw&eCott OB if ftiiaae which WM tried dpon . tf ipnlitedfi c ft 

toAeCoartoiJtiijr 13,2001. AjoqrlMmngbeEe waived, aUdi^paietQffiKtadlnrwee 

SMBMIBfllwlMvAnn. inei aw Maag« liieag « wn — a fitfiMifliMt ■» Mfm 

ooavBanoe vpilk Teanw Bale ofCSvfl Pmcedwe 296, whkli leqgm* BO 9eci& ftm ftr 


«* *-.> ^ »• a w - - «-h|-i-.ftii- - - ■«*- - — bWIbA. — •_»* .» - — . 

iBO vom ocRDjr MQpii oy fOMNnK inB jom fiN^pUHHMi OB net ^fnCQ Dx 


11» pirtiei apse Bad Ml. SMc MMiBBd a coapeanUb iqjHjr to te 
wtficilMBalB*»cean> wlwn p a rf ktr cBap lg 3 ia e i a t . AlfcBa^aiiantnwa—/la 
laMMi etaqr ftdail atipalMia^ lha Coart aotea tet tbe paite apea tet fta aanat 
dht *i Bty topwBaaavwd[,tBa * iae vwBTt« a t BBMyeaMLBwrw«a>eai cw a i i fcaliBBa o(f 
appty peaBaMy ed te ellevMte Aa ea tv ica i apjaai difl a al tiaa. The partka alaa apaar 
corviG^ ^liiil MB)pMy ^VBB BOl i|9nvbA e , • wd Abb iWQpQKy ivH fiot 

waaowth art nif«iiaq>ia«ili«iHr»rtniBntferaiec<aa|ifiirtiVih^tBayoOiawBy<» 199&" 

1 
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MntSl9d«ia«,118. 

Ite qiMstkii (RMBled is iriietei; nban tbe came of n to wodc it 

adwi i ll Bd^rfliBytodiictofcoByli mf i ww from MioBaBfepiiz 8 daui 3 gciy» wjuth aii i g c iy 
OTi«rtemooGanwd!i«tfcr(l»eoin|NunMBiqiHqr.ftekiaUiQrtotNcdcic%^imctioadt 
oftecaiflqKt^ainiiNinBnt’* TcK.LabarCode|40K.142(aX2) A|ipadsPiociDecisian 
993^ fimdilHt it wii^ and ^i|ieabPHi4^IleGtrioa 01(096 SUhnMd (he eiilicrniiaiB. 

TKa Anpeab P»k wiaippKed *b tear Iqr aaaniBK Oat aavtiyagaot 
aB^aBaa^OMdadadfiDBiooayaMaatioiiita a i l o r io d . Inatead, thoaiatalcayftauiCTaoilc actually 

fflVKiBI|pCcn68mrwMiSfllCBKM& ^nTi *fT|T^rT r* iffUTUTf, u>f ffTT^TT 

‘“AncaBjdoyaeiicitfaedtoiacoaaebeaafitiaajrrowldr.'ftyttedhyaw.** Tc3l Labor Code 
fdOSMIf;^ Tjaa^ia riaf be t fil l a wm wa fi e a Byietfiafltmiiei tte a te. iralllr rindnjw 
is oatidad to an ■me aad BD kaa. 

Noodme does the atatnie say idat fte adnalioiii psescniBd bavB i^^TBa nsB to 
aanteosaatal iaoaaae bcanfils. iaalead. Appeals Pand 9924St idled qpai tte cate of 
AfarjdaWrVnarfryCo. v. &aa,«»S.WJ)dt71 (Tex. CSr.i^.-StetAatoHoX warred 
isifptrffartea^^S.W^d515<rex. 196»). Thatcaac;ofooaae;wasdecid!dmitarlhe 
oMteir.aBdltdeaaiiataaalyaeaieatatBaeiybaaaafcrdtedtBidnw TtosyeteBaofbeaefite 
aad deSaiiaiiB anaadted taeealo an qaile iStftecgt bctwecB die old tear and AO aeia tear. 
goannt^lhed ifirition of'Saiiay'ap plie a lde atftetaaieofaaBfracTpLiteir.Stet Abb. 
AitS306 |20(ii9ede^)sad*atoftpdiyisinsnet. &r Tax. Ukor Code 9 491.11. 
Thaa, Ihr Coait wiB aBri>'n fen hate. 

fa Soca; die Coott bdd: **Itet tatar is «aa aetdeJ wben aa eeaployee 
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304 

SBCbUBBS ft ftOBIpCBBlillft Itt K DOt tft OOHipOOftMllOB ftBOWftdl fiV flhlt 

lAkhB^tecBHojceiWi^pMeorwa^ ^S.W. 2 d« 873 (tii»li«itKM>df). b 
ftbcan^l^'viriaeoflaiDtSt^dtfiaaNa. 18,flae«aifarlaicrtd)MedtatltelM«aMt 
ms tMl pa^a or MBMaiy. To Ifae oonlwy. it «at teod not to be icMOMbie asd 
Bceosaorly viitaa of llie socood opanon ndiiv by lh» Ten* Woikm CaapeaniiaB 
OnwwiMiwa . TtMtevcaif &wisippMc*bietottitca«c^teAppeabPndiBiHpplied 


nOC B0 vDCCi RHK flt oB nfMKIBCBI. ATWMWPftiyp mP JlnMfMft WOB flBOWOftft 01 

— _ * 

MDftMl DO R(fnm» 


fftitffngf —I rmrlrrinf Ttirtim tirmly ihryi nf IV ilrtii nf ■‘piin *ri« Iiiw1hi|i —1 
coadMiiML IfcCdbiaaAittbetei p o wWo fcr onwdbi o ting waaoi Tbodeikefteeaad 
iti iwrtrf towdaccpyoMdiorfettoftc fcWfi i rit r»i o wil ofi»ce»to*opticipi<Bdl 


kkOettiaL 


aOOTD 


^2001. 




JUDOBnBSffiOtQ 




oe Start Co»wi«, 5300 Bob Onto Food. WnniKHg>S«»20^AMtiB.TX7«7« 

DMid Mbom; 6333 Bonrt Frtfc. Sate 222, DiAa, TX 73235 
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Ou^ 

CAUSE NO. 04-10690-J 

J&P CAPITAL INVESTMENT ) IN THE DISTRICT COURT OF 

Plaintiff, ) 

V. ) DALLAS COUNTY, TEXAS 

LARRY DUGGER etc. ) 

DefendanL ) I91st JUDICIAL DISTRICT 

FINDINGS OF FACT AND CONa.USIONS OF LAW 
On May 1 6, 2005, this case came on to be tried; no party having requested a jury, all 
matters in dispute woe tried before and submitted to the Court. Having considered the 
evidence presented, the stipulations of the parties and the aigoments of counsel, the Court 
makes these findings of fact and conclusions of law pursuant to TRCP 296 which does not 
require any particular Rrrm thereof. 

Background In October of 2002, PlaintifTs predecessor leased certain Space in the 
“Northwest Junction" shopping center on Northwest Highway to Defendant (the “Premises”), 
hi late 2003, Plaintiffbought the property and began functioning as Defendant's landlord. 
At the time Defendant first moved into the Premises, a spa and a topless bar were already 
operating in the sho(^g center. The previous tenant of the Premises was a tanning salon 
alleged by Defendant to have conducted its business to include sexually oriented matters. 
Defendant’s lease expressly prohibits him fiom operating a sexually oriented business or 
fiom engaging in certain otha activities. PlaintifTs Exh. 1, f3.03(a). However, it also 
states: “The prohibited uses set out hoein sqiply to Tenant’s and Tenant’s successors’ and 
assigns’ use of the Premises only and do not in any way limit Landlord’s or any other 
tenant’s rights with reflect to fiie Shopping Center. If any conflict shall devdop b^ween 
Tenant and any other tenant of the Shopping Center regarding any provisions in this Lease 
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or in leases to other tenants in the Shopping Center, Landlord shall be the sole arbitrator of 
such conflict” 

In late 2003, Plaintiff leased space in the Shopping Center to two more “spas.” Over 
time, Defendant began to erqKtience problems with customers he believed were customer 
of the “spas” who came to his place of business and asked about the availability of “girls” 
for “services." He also witnessed the solicitation of prostitution in the parking lot, and 
graffiti was spray-painted on the buildup. He testified that his sales went down to the extent 
that he could not longer profitably maintain his business. He abandoned the Premises in the 
summer of 2004, having paid rent through February of 2004. The lease was for aperiod until 
October of 2007. The Premises were recently relet to a business selling merchandise similar 
to that which Defendant sold. 

It is undisputed that no physical barriers to Defendant’s business ever existed. 
De&idant continued to operate the same business he had before the two “spas” moved in; 
the only change in his business was that it decreased. Plaintiff sued for uiqiaid rent through 
the monfli of trial. Defendant responded by admitting non-payment of rmt but averting the 
defenses of (a) in^ossibility, (b) feilure to mitigate; and (c) constmctive eviction. 

Did D^endail fail to comply with the lease in question? If “yes, “ isD^ndant's 
failure to comply excused by the defenses of impossibility, failure to mitigate and/or 
construcdve eviction? It is undiluted that Defendant ceased paying rent in Fdiruaiy of 
2004. Thus, he felled to comply with the lease in question. The dilute among the patties 
centers on wfaetha that feilure to comply was excused by any or all of the defenses 
mentioned above. The Court wiU address eadi defoise in turn. 
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Impossibility. The undisputed evidraice shows that continued maintenance of the 
store at the Premises was not physically impossible in anyway, hideed, until he abandoned 
the Prmises, Defendant was operating a store at the Premises and was, indeed, doing exactly 
what he had been doing all along - seUing women’s clothing. The only change alleged by 
Defendant aAer the arrival of the new “spas" was the decrease in profitability. 

The defrasc of impossibility does not relieve Defendant of his obligations here. 
“Where the obligation to perform is absolute, impossibility of performance occurring after 
the conbact is made is not an excuse for nonperfonnance if die impossibility might have 
reasonable been anticipated and guarded gainst in the contract" Hi^nes v. SwrSand & 
Gravel Co.. Inc., 750 S.W.2d 38. 40 (Tex. App. - Fort Worth 1988, no writ). Here, 
Defendant easily could have demanded a pro vision in the lease restricting the type oftenants 
with which the landlord could enter into a lease. To the contraiy, paragr^h 3 .03e expressly 
gives be landlord the discretion to lease to other tenants and resolve inter-tenant dilutes. 

Economic impracticability, which is the essence of Defendant’s assertion, does not 
relieve a contracting party ofbis obligations: ‘Texas courts have held contractual obligations 
cannot be avoided simplybecausetheobligor’sperfonnance has become more economically 
burdenstme dun anticipated." Id. at 40. Nothing prevented Defendant fiom continuing hia 
business, and, indeed, he did so until he moved out The Court finds that factually and 
I^ly this defense does not apply. 

Mitigation. After Defendant moved out, Plainfiff placed a sign in the wiiKlow and 
showed the Premises to potential lessees. Ultimately, Plaintiff did re-lease the Premises, and 
it does not sedc future damages here. With respect to past damages. Defendant has failed to 
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prove any amount of dam^ that could have been avoided ifPIamtiffhad done more. ' Cole 
Chania^d Distributing, Inc. v. Gowing,tio. 14-03-01092-0^ (Tex. App. -Houston [14* 
Disc.] March 1 5, 2005, n.p Ji-Xholding that a defendant has the burden of proving an amount 
that could be saved through mitigation). Defendant also did not establi^ anything else that 
Plaindfr should have done. The Court finds that Defendant’s failure to comply is not 
excused by the defense of mitigatioa. 

Constructive Eviction. Under Texas law: 

The essential dements of constructive eviction are as follows; (1) An intention on 
the part of (he landlord that the tenant shall no longer enjoy the pranises, vthich 
intention may be infened feom the circumstance; (2) A material act by the landlord 
or those acting for him or with his permission that substantially interferes with the 
use and enjoyment of the premises for the purpose for which they are let; (3) The 
ad must permanently dqrrive the tenant of die use and enjoyment of the premises; 

(4) The tmiant must abandon the premises within a reasonable time after the 
commission of die act. 

Downtown Realty, Inc. v. 509 Tremont Builtling, Inc, 748 S.W2d 309, 311 (Tex. App. - 
Houston [14* Dist.] 1988,no writ). The Court finds that Defendant abandoned the premises 
widiin a reasonable time ofthe acts claimed; howeva, the Court finds against the Defendant 
on the other elements. First, the Court finds as a factual matter feat Plaintiff did not intend 
to deprive Defendant of the use of the Premises. This shopping center had a spa, a topless 
bar and oth^ establishments that might be considered undesirable before the Defendant got 
there. Defmdant’s business was located in what b«l fotmeriy been a less than savory 
tanm’ng salon. Nothing indicates that Plaintiff changed the orientation of the shopping 
cmtff. The Court does not find any credible evidence that Ptaintiffleased to the two "spas" 


' Plaintiffs manager testified flat putting an ad in the new^i^ is not a 
useful method for advertising commercial lease space. 
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with an intent to hann Defendant. 

The Court finds aa a factual matter that “persons acting with the landlonl’s consent” 
did not substantially interfere with Defendant’s business. Ko evidence showed any motion 
of die landimd or any tenant ofthe landlord that caused any harm to Defendant Instead, the 
hann claimed by Defendant was alleged obnoxious behavior by patrons of other tenants. 
Defendant did not point to anything - short of evicting the other tenants - that he ashed the 
landlord to do that would have solved the problem. Defendant also failed to establish diat 
it would have beai reasonable for Plaintiff to have evicted the other tenants. Finally, the 
only evidence that these “obnoxious customers" caused a decline in his business was 
Defendant’s own opinion. One other witness - a topless dancer employed at a nearby club 

- indicated she didn’t like walking by the “spas” to get to the Premises. However, she 
contiiiued to shop there, even if ^e did so “less fiequoitly." She did not indicate that, 
overall, bought fewer itons. 

The final element -permanent deprivation-is not demonstrated factually or legally. 
The defense of constructive eviction cannot be used to avoid tbe tenns of a ccntiact a party 
knowingly signed. Again, this contract pennits the landlord to lease to tenants, even 
undesirableones, inasboppingcenteralreadycoDtainingbusinessesofasexualnature. The 
Court finds and concludes fiiat the defense of constructive eviction does not excuse 
Defmdant’s nonperformance. 

What sum of money, ifar^.wouldfaiHyaiuireasombfycompensaiePlaintiffforsuch 
failure to am^ly? 539,376.97, together with interest, stipulated attorneys’ fees and taxable 
costs. 

Judgment. Tlie parties stipulated to attorneys’ fees on the record. Accordingly, fee 
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Court is this <]ay signing a judgmoit proffered by PlaMff for the amounts set fmth hereia. 

The cleric of the court is directed to send a copy of diis document to the fonowing 
counsel of record, who participated in the trial. 

SIGNED this of May. 2005. 


cc: 


JUDGE PRESIDING 

mtfii 

James Eppiight, 4230 LBJ Freeway, Ste. 300, dMM, TX 75244 
Daniel Ayers, 2901 N. Dallas Parkway, Ste. 100, Plano, TX 75093 
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396 


CAUSE NO. 9»-29£! 


MGa^ECANEhOZBANU 

) INTBBDlSTItlCTCOURTOP 

IHtllnifr 

) 

) 

) DAlXASaWNTY. TEXAS 

) 

) 

V. 

WALNUT VnXA AFTS., LJ^C. 

Deftndiat 

) I9]ttJUD!ClALDISTBH:T 


HNDINSS OFFACT AND CONCLUSIONS Cff LAW 

Bc&m tlie Court on dui is dus cue whicb was tried to the beach OB 
Oeober 19, 1999, both putiu having waived a jtsy. Attbccondutioooftheevid«ooe,tfac 
Court cadcred a brie&tg schedule to (flow &r written Ctosng argoaieats and edariem to 
authortdet in sqiiport each aide's positioii. The Court sets fixtbhenin its Snf&igs of fiKt 
and coaduaioos of law pursuant to ISCP 296 udneh preserves no particiilu fian &r sodi 
fiadngs and oonclusioos. 

BadtgroumL Ms. Nentzeanu entered into a contract ior the sale of the 
Walmt A p artment s with bfr. Kobmson in bis tqrresentative ctqMcify mNovendNS of 
1998. Thepartiesdicieafterenteredhitosevetriameadmeiiis^agteejngtoseverdienieBaons 
ofthedoringdewffine. The final amendinentOKFeinafier the '‘SbabAtneadueaO>dtafied 
by Ms. N trnme a nu 's repr ese n ta tive (and fiancf), stated: ‘The ptrtiw hereto agree to amend 
the contract ofsdeufi>llows: The dorii^ date diafl be uteode d to wWunlbuCTtew days 
[sic] aSer b&Ssnd Bank are [sic] ready to dose and have de&vtred an the necessary doring 
documents to the Titfe company. " 

In April of 1999, the patties bc^ to disagree ebout issues inchiihng the 
condittott of the pn^erty and wberiter or not FirialiSr wu acting with suffidett speed in 
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brin^agabntttliefinainiigviirovatendciosiQg. Sevaalktienwe««xch»g!ed.&ialfy 
a^&Mtiiig in I^. HotraMa*! nfiud to proceed OQ bdadf of the idler and the Siqg cftid* 
Invnib by tha purdtiter. PUintiff lecia re for r m t io n of the cwitrtct to reBect the correct 
owner at idler, qwdficpeffbiiiiatice<rf' the coBtTKt end attom^' fees. ASttmiSvtfy, 
Waimiffaedndemagetfer&iadfcr alleged mi aei i rei e ina tioM fowling the laopery a 
gvsmenhq). IJeftr^dint avers that the oomract shniM be coosidaed teminaled and that 
specific pedbnaaiioe cunot be ordered fai die absence of a dear, definhe comiact of sde, 
duEoed by defendant to be taddns btre. 

Rejbrmatkm. The tesdmoiv eras unoooindteted that ^partieaiateiided to 
enter islo a oontiact of ale &r the Wdmt Apartments located at 3935 Wed Walnut, 
Dallas, TX (the *¥ropert)0 and that hfr. Bobinaott intended to bind sdatever eadty was the 
irveowneroftfaeProperty. tlielactackatlycstdilUianaitiialniiitsks;jiiad^pngtheniaed|y 
of refermadan of the contact to lefiect the correct owner. Walnut Visa Apartments^ LX.C. 

HhSxA Amendment. AH parties agree tfaettibe bank was not prqpared to 
dose at tbe time of Mir. Kotnason’t termination letter and tbe fffing of this Iswnnt No 
credfab evidence demcostrates a r e ad in eas to dose even now. Hus, the closing ooold not 
occur Bamedhtely even if the Court ordered it 

Thea fiKt iaghfights tbe protdon with the Sixth Aaendment - as written, k is 
too indefinite to be enfiaced and would viotoe the Rule against Perpetuities, embodied in 
Ai1idel,Seciioa26oftheTexuConsfitutk». fihiidarv. Jlnwfor, 106S.W.2d347(Tex. 
1937). “Our Coistitution dedans that perpetmties ace contrary to die genus of a flee 
gevenment and tbaU never be allowed This cwstilutioiM] provision expresses one dTtfie 
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cai^oii and biac ixiac!^ cf oor qntem of pyveronem. It ii not • mare nde of 
oonaboctioo.” /<£ at 254. 

TlieSiKihAawtKlmantiaTO^BdttdiBtiinft. At written, the ainandma atwouM 
afiow kifcBand Baidc to ddv fiiRfvcr tbe doting lioapiS' by not being *Yeody to doaf or >9 
oot&nnBvEngtbedodngpapcntotiietitlecoii^iaiqr. Nodui^inllieainetidaaeotifitiBta 
tfcsti^idiandBaidcactwihinareasonabtetiniearactreasonebiy. Hie proviaion as written 
k voM as too mdeSmte and u vtobiive of riw Knie Against PopeiiHties. &« iViwto w 
diK2r&p',d45S.W.2d770(*rex 19g2XwM(fii9iatcreattiiatvio!ttednile);<jSoa»rv.dtoOtf 
Ok, 727 S.WJd 115 (Tex. A|ip. - San Antonio 1966, no writXtame). 

To awdd the baiAness rf the Roto /kgainst Peqictuiliea, tome couitt fctwe 
ingfied a reasonable time when die tone act fintii is nddn^AsIbiiatv. Stcna, 

Am:, 36SFJd 400(5* Gr. 1966). Ifa*^easoaabietine^finiittt)oa were imposed igna the 
cootiacx, the Court would then have to resdve whedMf the delay in dosing was reasoodde 

The Court has oonsdered dm testimony of bow tcmg it customarily taka to 
reaafasdosiiig and the dtoimsiaiices presented in dns case and finds dmt the del»m^>sa^ 
was hMger than a ’^reasonable thuai'' Tfaoa^ even iftfae contract were lefiumed to in^oee a 
reasowWn time Swdaiion, dm Court wouid find diet the time expired beferehfr.RtWwson’t 
terniBatkm letter of April 23, 1999. 

FHaMk^gatthSa-^rtstma^. The Court finds that Defendant did not 
comndt fiaud or make a negfigent misreptesentation wfakdi caused damages to ndntil^ 
patticolatlr in ^bt ttf^dw findings above. 
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399 

RamSts. the coMnct<tf sale nirinii 

bjriUonmttniatirior to Mr. KobbiWB’tteniBtatkjtt letter. irtnaienri)t«limeifin^»4 
then tint time hid paned by dw tiaie of Mr. Robgaoo’i letter. Aooot&ndf, the Court 
omnot reqidre specifie p a&ii nen ee of die oontreet; ksteed, ibs coitnct ahoaU be 
coBaidertda>e99hedort(finb>eteiiiio2at«rthtaApt323, 1999. 

Ihe question tisea becomes what to do with the emiest money. TbeCoiat 
finds diet SeBei/Defindant (fid not breech dm contnct of sale end did not omiinbule to the 
del^mabttiaiiigfioeiicfflg. Hoivever, the Co(Kt finds that, under the (wctansteoces, the 
ddiy in obtmmDg financing u«s not emirdy the PwchasenCPlamtifirs hult ether, dux^ 
Phmtiffdidcoiitiibidetotfaeddty. Acoonfingly, the Coott finds that equity reqmret that the 
ccmlreet be dedaied tenoisated and dm earnest money retumed. 

AOormys’ Fets and Oats. The Coast finds diat Thtctiff was not dm 
“ p r e v eifia gpatly^ ami therefixe; no award ofattocnq«* t ees shetdd be made to her. Because 
the Court finds that the contiect should be tenhnated, bat the earnest money catnmsd, dm 
Court fiatb that jastise id eqoityTequitethBt costs be maedegahiit the |»etty incurring Mwm. 
TSCP141. 

Prtparat i onaf Judgment The Court has prqmtedapK^saent in coofiwiiy 
witb dm findings and comdusioiisbeteui. in dm fixm set fi)ttbss‘‘Ex3n!at A” hereto. The 
pmtks are Erected to fiieeny (Objections to its fixm no fatter than Noimmbern. 1999, at 
wfakh time the Court vwHiiga the appropriate fiaTcofjudgtnent reflecting (he findings herekt 

The detkofdm court is directed to send a copy (rf this docuitmnt to ^ 
coonsd of record. 
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1999. 




lUlXxBISESSHMG 


OK CnmMlofltecoRl 


400 


5 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 01008 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN:CMORC 



999 


CAUSBNO.O»«n» 

BflSRCXSiSULTJNC. ) XHTHEraSTSlCTCOintTOF 

KnSS ) 

) 

V. ) DAUJiSCXXBnY.lEXAS 

) 

jnAKCaiIBCIS.lNC.«taL ) 

Detetati. ) 19MJUDiaALI»naCT 

HHKI«SOPFACrAtff>OnWr3Jt»iOieOPLAW 

Ob JaiiBH)r9, 2000, (kBcnecneoato be ineil; ■» pKtytarint MqneiM 

Bjaqr.ifflimlBwm&pBfci wmi bitdbrfim til nOimitlf JtoOieCwBt. atnqgaMKdevBd 

*> B» Mi B BeiB Wiw « wiB >ilhBBgBBCBtirfcoBMd.lheCefitoftweiMhoMrfftet 


h to t e— M ; he. sqprinig providtag cagbecring eeniees tot a Oab CoipL pRoect m 
CbBKM. V«RdHMla^*C!MaEa>Fn)eeO- bHawiBi a it «eat aewai hma (W ii BHfr t 
Bdatel'^1bJPJw!iBJwoiBaecwcct.liBtBe«loctaBBBBaaceBriigwwtlybdlipwliea.- 
TtefKiiBadiyBethK— rffciri^wBwr HewrtHicH^ it if waCiviMl Ibit 
MncMMMft fMiriM MiiBMnBf nc«ic« ad Mto vMta to te Cbma 
wq aei t . ft k ate wdiipBled M CUb OMpi «NaaM)r ioaaiMled te |n^ dw to 
«i icB Bitfi ac et bqfOBd3PJaii lk ia ncn Bi Bft‘ s<»iHJ^ CUbOaip.ippaRa49a<ta4caffiK 
of Abb 3llk 1990 ftrtteaatainmiaf'all amoiMa fevBMfcptdbOMdtafeaalnariaMiOB. 

iMwicaa a e f iM H O by PWrfr a Iht ai ti 11. 13. 14, lS.aHll<weac 
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wtBiiaed prior W WW p a i d by lPJcB<rb«fe» g e p l — fci )r H.199<. It 

is Abated iritaa te anoke wpwMaled by nowrifiTs BitUbil 12 CGteh. 12 innioO Mi 
ssinstlsdtolPJrbslitwMBSNtpwd. AdditioiMlIy.lBtcwiOMslfJiiiimeiifiBtsaiawrics 
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CAUSE NO. 03-7631-J 

TRIAD REALTY SERVICES, LTD. et aL ) IN THE DISTRICT COURT OF 

P1sinb'f&, ) 

) 

V. ) DALLAS COUNTY, TIXAS 

) 

PRMERVEST MANAGEMENT ) 

DefeodanL ) 19Ist JUDICIAL DKTRICT 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 


r\tf ■ 
tU (o 


On June 4, 2004, the parties appeared before the Court for a hearing on 
Defendant’s special ^rpcaiance. On June 17, 2004, the C;ourt notified the parlies that it had 
(hsterminedlDdenyliiespecialappearance.' OnJuDe29,2004,DefendaDtrequestedfindings 
of &ct and cooclusioos of law. On July 13, 2004, Plaintil& filed pngxrsed findmgs of fict 
and conclusioos of law. Having considered the evidence presented and the argnments of 
counsel, dieCoart nukes these findings of fiKtaid conclusionsoflawparsant Id TRCP296 
whidi does not require any p^cular fimn tfaeieoL 

Bad^nmd. On or about Fdrruaiy 1, 1991, Cannd Realty and Defindani 
Premiervest h^Dagemeat Conqrany entered into an agreement regardii^ masugeraeat and 
odKTseiinces for propoties located in Illinois. De£ EsL 4 (hereinaAer fiu ToDtaicf’) 
PiaintiffTtiadisalkgedtobedKsucccssOTinmtaesttoCaimdReally. Plaintifi’sPetitian 
alleges (and Defendam has ncrt di^tuted) diat the Omlract termhurted in May of 2003. 
Plaintiff has sued over so allied failure to remit fhnds and odierwise falfiH temtinalion 
obligatkuB Htuhr the ^mmenl. Defmdant filed a special qppearaiKe GODtestk^ this 


' Defendant has misnanwd fix court’s letter as a ‘)‘ulgnje^’'wfaicfa it 

clctftywasnoL 
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Court’s juiisdiction over it 

Pmceduml fssues. Deibndant coctoids that P]aintif& did not make 
all^ations of ^Kcific jurisdiction and, therefore, the court is limited to crmskforinggenotil 
jurisdiction. Witinut reaching the questicm of ^rdiether that is a correct statement of ttw law, 
the Court finds that Plaintiffs did make all^ations of^ific jutisdktioo, albeit in the venue 
section; “a substantial part of the events rmd conduct of Defeidant and in particular tiieir 
obligations giving rise to theclaims asserted areperformable in Dallas, Dallas County, Texas 
...” PlaintifrsChiginalFetition,13.03;s6en£toFlainliCrsFiTstAmendBdQiiginalPetition, 
1 3.03. hr the absents of special exceptions, the Court concfaides that this is a suffident 
allegation of contacts giving rise to specific jurisdictirm. 

Sptctfic Jurisdiction. The Court finds that the Corrtract cootemplated 
substantial and continuing ocmtacts wifii Texas. The place for seoding notices and other 
cooununioatiats ”tequicod orpenruttedhereunderto Plaintiffwas Texas. Contract, ^.02. 
Ore of tire areas of disagreemeot in tiiis case, paiagr^h 7.01 , requires the return of vaious 
items by “deliveity] to the Owner’s Ageirt” Constnnngpacagraidi 7.01 withparagnph 8D2, 
the Court fii^ that me of the di^ed matters in this case - the delivery of certain hems 
upm termination ~ was to be perfixmed in Texas.’ 

Additionally, De^toidiirtf designated a Texas adrhtn as the place for notices 
to be sent to Contract, ^.02. Thus, although tiKuridet^itig properties were 

’ Underparagt^7.01,soaMitenuweretobelefiatflKpRpatyin 
question, located in Dlinois. However, the paiagra}dicleailyrequaed”(lefimy” of some 
t^foe items to Flairttifil Under par^rrqfo 8.02, tiiat "delivery” would take place in 
Texas. 
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( 

located in Illinois, the contract clearly (»)nteinplated DOtk«s, demands and communications 
flowing between Phintiff and Defendant in Texas. These piovisioiis siq^ot Plaintifi's 
alleptitm that flie contract was pedcnmable, at least in part, in Texas. 

bis Defendant’s burden to n^atc this basis for jorisdictknL Manlanthas 
attempted to do so by claiming that paragraph 8.02 is a ’hiistake’* and names a *honexistnt 
Goipoialicn’’* as the place for receiving notices. Defendant presented no evidence that 
anyone ever attempted to correct diis “mistake.” Defendant presented IH> evidence feat this 
was a ‘hiutual mistske” m that it was a unilateral mistake of Defendant made with the 
knowIedgsofPIaintiffoftbemistake. To die contrary. Defendant eaepects fee Court to take 
the word of its witness, Midiael (been, 13 years after the fact, hdetestingiy. Defendant’s 
ofeer witness, Joseph Grosz, fee person named in die Contract to received notices for 
Defendant, does not claim feat pan^rajfe 8.02 is a “mistake.’’* OnfyhGchad Green, who 
was not fee party signing (m Defendant’s behalf (ody an attesting witnessX claims it was a 
mistake The Court finds Mr. Green’s testimony unbdievrdik on OiispoinL 


’ Nfr.Grem also contends feat the address in paragraph 8.02 is actnally that 
for hemieiVestCoqiorationwhidi is ’tnrdated” to Defendant Tbns,DdfeDdant 
eaqiects the Court to beheve feat doe is a mistakB in paragraph 8.02 feat no one ever 
aotked or cnrectod, and feat dm mfetake is listing a noneauteatt coipontion fe^ just 
b^ipens to have fee exact address of PiemierVest Coporation (tee D^ Exfa. 1). 
PiemiaVest Coipoiatfoa is all^edly *Nnire}ated“ to Defemlaal, yet has a sittnlaT name 
and just happens to have Joe (hosz (udiose credibility was nnpeaehed by evuhmce of bis 
fedaal convkttkai fiir conspiracy to commit bank fiaiid) wDiling it, just like be works 

forDefodant The Court does not find this argument credible O' fee imdedying 
tesfenemy believable. 

* Mr. Gteeo also claiitKd feat Mr. Grtis bid contacts wife Tfscas but caly 

as an “igem of HairttiSl’’ Mr. Grosz Imnsdf never Slid feat in his dfidavit Mr. Green’s 
tostrimmy in this T^iid is also not credibie 
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278 

Additionally, even if the Court accepted Mr. Green’s testimony, a unihleral 
mistake by one party to a Contract is not a basis for setting aside a contractual provision. 

TIihs, the Court OHKiudes diat Defendant has not negated the Contract’s contempladrai that 
the parties would be exchanging notices and communications between two Texas addresses. 
Ddeodant has also not n^ed that part of the obligations in question hero - some of those 
crmtemplated by par^rapb 7.0 1 - was pcrformable in Texas. The alkptioiB in this lawsuit 
arise out of this same Contract. 

By agreeing to a long term Contract whidi contemplated commimicatioos 
flowing between Defendant and Plaintiffs location in Texas and by designding a Texas 
address at which Defimdant would receive notices and communications. Defendant 
purposefully directed activities towards Texas. Sndt contacts are imt random or attenuated. 

Under tire cucumstBDCcs, the Court concludes drat Defimdant is micnable to 
this Court’s jurisdiction under the Texas long-aim statute and that exercise of jurisdiction 
over Defendant does ixrt violate due process under federal law under a kmg line of 
analyzing minimum contacts and traditicoalixrtions of ‘Airplay and substantial justice." 

See, eg.. Sdubtbm v. Sduq^, 784 S.W.2d 355, 357 (Ta. 1990Xcoii&immg tlw Tocas 
test for penonal jurisdiction to the federal test). 

GenavlJwisdktion. TheCourtneednotreachflKiasiieofwheaKrexeiDse 
of gcneial jutisdiction would be ^piopriate here, given its findings above. However, the 
Court notes that the evidence presented byDefordant fells fershortof’negating every basis” 
for general jurisdiction. 

The clerk of die court is directed to send a cqry of this document to die 
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following counsel of record, ndu participated in the hearii^. 


SIGNQlfiiis 


/V'^ toofJulv. 


2004. 


279 


JUDGE PRESIDING 

cc: Mitdidl Madden. 1800 Valley View Lane, Stei ISO, Dallas, IX 75234 

Alicia Matsushima, 2400 Two Houston Center, 909 Fannin Str., Houston^ TX 7701 0 
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CAUSE NO. 05-6264-J i. o 

APOSTOUC ASSEMBLY CfflHE ) INTHEDBlWCTCOURTaF 

FATTHINCHRm'JBSUS.lNa ) 

PlaintifC ) 

) 

V. ) DAIIAS COUNTY, TEXAS 

) 

SALVADOR R(»ARTEetaL ) 

Defendants. } I91st JUDICIAL DISTRICT 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

On DecendKi 13, 2003, dns case came on to be tried;' no party having 

iequestedajiiiy,allmattersind^piiteveretriedbefoieandsidxnittedli>theCourt. Having 

cinadeied the evidence presented and the argoments of counsel, die Court makes Aese 

findings of fact and conclusions of law pursnant to TRCP 296 vriiich does not require any 

particnlar fimn dieteof 

Background. Flaintiffistfaeoatioaaloiganizalionfiirtlie^iostolicAsscmbly 
oftfaeFafii in Christ Jesus, Inc. Defi9idantR0darte,fiKnaniiiiistercteikntialedbyPlaintifi^ 
was thepKlorofa chmch in Dallas which held services originally at 2701 and/or 2703 
Iroquois Ehive, Dallas, TX 7321 2 (die ’'hiqiios Propel^ Later, it moved to 4S58BenBl 
Ihive, Dallas, TX 73212 (the ‘EernalPropoty”). He served in diat capacity for a number 
ofyeais until Plainfiffrdievedhhnofhispastoralciedentials. AfieTfliishqipeDed,Rodarte 
locked out memben of foe congr^atimi who had woishtped at foe Bernal Propoty locatiao 
foryeais fiom entering foe church. Thb lawsuit ensued. 


' A doemnent was filed in this case entitled *X!)riginal Answer with 

Counterclaim" on January 4; however, it rq^ieats to be foe answer to ampler lawsuit, ned 
fois one. The Court disr^aids fois document as untimely, in any event 
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cOW 

What cantina Coiatdeade? Hiepaitiegliavefadefedandatguedthequestion 
of this Court’s power, and limiis flieinm, to decide matters that toudi iqxm ecctesiaslical 
issues, b iqq>lyiiig the law to tlK^ofthis case, the Court conciyes that it can address 
questiansofpippaty ownership andaSqgedtakiiigofptqfierty. However, H k C ourt canmrt 
determine (I)whodiottldbelfaeri^Uful pastor ofacongregatioD; (2) which members of die 
congiegatioD, if any, can be excluded fimn du duoch or admitted to the church building and 
(3) Rodaite’s coaqilimce with the tenets of Plaintiff to which Im aUegedly subscribed by 
Slingciedentialapplications. NarcantheCourtdemdepiupertyownerdhponecclesiastical 
principals. 

Ownerah^cflriquoaandBemalPropertiea. TheMquosPropertywasmdie 
name of Defendant Uuvias de Gracia ^MstoBc Chiudi of Dallas, Texas, be. CDe&ndant 
Lluvias”) before it was sold b a cfamdi unrelated to the piincqials here. Accmdingly, the 
Court finds andconcludesdiatDefeidant Uuvias is thcpartyentitledto receive diemoilgage 
payments therefiom. 

b Hs most recent petitimi, Plamtiff stated that tide to die Bernal Property was 
in Defoodant Uuvias’ name. Tbs statement omstitutes a judicial admission. FoUowing 
(rial. Plaint! ff contended thd die "Uuvias de Gracia" entity icferenced in the deed to the 
Bernal Property is not Defendait Uuvias, but rather die "local oon^^adon." Totheextent 
that Plamtiff sedts to establish title to the Bernal Property it lacks standing to do so.‘ 

Plaintiff is neitfmr this undefined “local congregation” nor any of the peraems listed as 
grantee on the deed, bdeed, if it is now Plairmffs contention that the grantee is an^uie other 

^ Standing is a corrqxmait of die Court’s subject matter jurisdiction. 
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Qiaii Defendant Uuvias, all of the pers«ns listed as grantees in any capacity would need to 
bejoinedintfaelitigatiiHisofeatfeeirintettstsconldbedefeDniiKd. The Court amchdes 
th^ Plaintiff camut chalkngiB Defendant Uuvias’ owno^ of the Banal npi^Kity. 

Plamt^s Causes of Action. Plaintiff sedks various foms of lefief under 
several legal ttmies all of which tnm iqMn one or more of the foltewing events: (1) 
Defendant Kodaite’s alleged promise and feilure to comply with his promise to deed dK 
Bernal Property to Plamtiff, (2) Defendant Rodarte’s alleged lairing of cfaurdi monies fin 
hrmseil; and (3) Defendant Rodate’s lodrout of people who prenriously wordqwd at the 
Bemal Property cliuich. The Court will address each tfaemy in tom. 

Baiud Property Deed. Several exhibits were offeied and admitted into 
evidence for various limited purposes v^di were in Spanish and were without a certified 
translatioa The Court is not permitted to use its own knowledge ofSpanish to review these 
documents as to vdiich no translation was provided. Thus, as far as allied promises made 
in letters written in Spanish wifeout tianslatirm provided, the Court cannot consider these 
m^eis. WithTCspccttDtiKTemainingevidence,Plaintiff’sieptesentative,SaniDclVBlvenle 
testified that Defendant Rodaite made promises in 1993 and 1996 to deed dm Benud 
Property to Plaintiff but he did not do so. 

Thus, Plamtiff discovered, well more ttian tour years befine diis lawsuit was 
filed, that Kodarte had not deeded the Bernal Ptrqxrty to Plamtiff If as Plaintiff contends, 
he was required Id do so « committed fiaud or breach of fiduciary duty by felling to do so, 
Plamtiffsu:%redleg 3 lil 9 utybybisfeiluictDdosoattfaattiine. Tlius,liniitati(Hisl»gan 
ninnmg in the 199(fs and bad long passed befine this litiptiim was filed. Accoidii^y,d>e 
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Court conchides Hut the cases of action based promises to (teed tte Banal Piqjoty 




PlaimifrsagumeDtlliatRodatte’s annual dgnatuiemtiis pastoral credential 
i^Ikation ccustitutes some kind of piranise to follow the tenets of Ilaintiff (inctuding 
naional owneislifo of diutch pn^xxty) stiffen fonn the same problem - Plaintiff knew he 
wasn’t conqilyii:^ Additioiially, foe Court declines to interfese in ecclesiastical luattm, 
sudi as c(»struction of Rodarte’s sincerity of bdief.’ 

TiAmgMoiuy. Coiigregatiooinembersmadecontiitnilionsbywritingchecks 
to Uuvias de Grada.” Defoodants cemtend that these were monies to be used by Dcfondant 
Lluvias. Plaintiff contends that these were for foe “local coogregatiem.’’ Plaintiff also 
contends foat Defendant Rodarte has used this money for his own pasoDsI use and that he 
isfoe“aItBregD”ofDefeDdaiitL}iivias. Howeva, at trial, itwasfoofwnfoatfoemoney went 
to Defendant Uuvias’s accouid but not foat Defimdant Rodarte actually peoKH^y took foe 
mmttyorthatfoemoneywasnotusedforchurchpuiposes. No pasuasive evidence of alter 
^ was presented. The Court finds foat Plaintiffhas Med to meet his burden of poof in 
tbisreptd. 

LodmU. The Court inno way condrmes foe cemduct of Defen^il Rodarte 
in locking out people lixnn foe Banal Proper^ who had been woisfaqiing there for many 
years. Howeva, Mr. Rodaite’sstm testified that they are still niiming a chneefa at the Bemal 
Property nnda foe Lhiviasde Gracia name. No evidence to the contraiy was offered. As 


* Indeed, it is not unheard of for scxneoDC to have a sinceie belief in a 
church tenet and, nevafoeless,M to follow it Such is not foe basis for civil liability. 
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such, the Coait is not poinitted to dedde wlucli mmbers of a dimdi sboold be pomitted 
to attend cbmdi and triiidishoaldnotbecaiisesuchadedsionwoulditqKanis^lyinta&re 
wib diuich gaveraance and ecclesiastical matteis. 

As a lesnlt of ttie foregone findings, the Cout condudes bat Plaintiff is not 
entified to rdieC Defenlants filed a cotmteKlam for atttnne^ fees, but piesented no 
evideoceofsameatttiaL TheCourtdeclinestoconsiderfl»AffidavitofAlton»ysfeesfiled 
morethanamoDbafierbebialconchided. TbeCourtgnntsreliefthatanylBpendensfiled 
by Plaintiff shonU be released as part of be final judgment and snraids taxaUe cosls to 
De&ndatts. hallobcrrespeetSibeCourtcoQciQdesbatQooberieliefahoaldbegiantod 
to either party. 

Judgmao. The Court otdera be Defindant’s counsel to prepare a fimn of 
judgment bat reflects be findings md conclusicnis herein within five dajs of receipt of bis 
document and drenlate same to opposing counsd fin coamcot Witinn seven days tfaan»f| 
Defendant’s counsel ball fbtwaid aprttoosed fimn of jodgmestto be Court togeber wib 
any cemments as to fiam received fiom PlaiibS 

Ttw clerk of be court is directed to send a copy of bis odo' to the fittfowing 
counsel of record, who participated in the trial 

SI04ED bi s^D' *^ of Januaiy, 2006. 

i 

JUDGEmSIDlNG 

cc; Matbew Moles, 4023 Woodland Park #198, Arimgton,TX 76013 
Kanmb Thennas, 16970 Dallas Parkway, Bldg. 300, Dallas, TX 75248 

5 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 01023 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



1014 


OBIGINAL 


CAUSE NO. 04-02665-J 

HCMnSNCIAWARDLOW, § INTHETOUCTCOURTOF 

INIHVIDUAIXYANDASHBIRAND § 

PERSONAL REPRESENTAUVE FOR § 

THE ESTATE OF AND AS WRONGFUL § 

DEATH BENEFICIARY OF CARLOS § 

JUAQUIN MIMIZ, DECEASED § 

§ 

Pbdiitiff. § 

§ 

VS. § DAUAS CCWNTY, TEXAS 

§ 

SPEClRASnEC(»4MUWCATTONS,IN^^ § 

DOTY-MOGRE TOWER SERVICE. INC.; § 

ELK RIVER, INC; TTUNTTY SUNG § 

AUTHORITY, WC,. AND ANDERSON- § 

FOREMAN ENGINBERS, INC § 

§ 

DefendanCs § 

§ 

VS. § 

§ 

529900 ONTARIO UMllED PJYJk NIAGARA 
SAFETY PRODUCTS § 

§ 

DefeadanVIlurd-Party § 

Ddodast § M 91 ST JUDICIAL DISTRICT 

FWiDINGSOFFACT*CQHCLUSB)»SOrLAW 

The Court heard Ganbon’s Special AiY)eanBX« OD Jammy 27, 20061, and signed ai 
order granting h on Fehniaiy 2, 2006. At the hcarii^ the Co«t look jo^cial notice of an 
ctmsidered as evkioKe aU competent evidence atiaciied to the vaious qiecial ai^ieaiimces filed tr 
(htiTiscm and attadied to die ns^Mmaestiioeto filed by PlaintifFaDdDefeoihBrt Elk River. Nolivi 
tomimoiiy was picaeiited. Piasnaat to the request of D^ndant Elk River, die Court makes tb 
following Findii^ of Fact mid Condusums of LatK 
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1. Oa{rimTool&Die;Ltd.isinthebusbessofnffiiu&cturiiif sub-coiiv)Qnai[t$ 
ofMprotectkmeqiBpmcDL Garrison’s products are innxporatediqrodier am 
into ccmplelBd items of &]i protection equi|HneDt 

I . The GL>3100 Ladder Hook is one oftbesuthcanponents of M{Hotedirm 
equipnamt which is mumfiKtsied by Gamsoa 

3. Gaeriscai b a linnted conqnny which b oisaazed and existing under die laws of 
Canada. 

4. Oairisat’ssok place ofbusiness is at 41 RussdStrcet^ Fort Eerie, Ontario, Canada. 
Thb is sriwre aU of Garrison’s employees work and where Garrison’s inodocts arc 
manu&ctuied. 

5. Ganison has never nuuntained an office or waidwDse in die Stale of Texas. 

6. Garrison has never maintained a bank accoiat in the State of Texas. 

7. Garrison is not registered to conduct business in Texas and does not have an ;^t 
fiir service of process in Texas. 

8. Garrison eitber sells its ptorhicts to eitber Miller Equqaneat or provides diem to 
S29900 Ontario Limited a/k/a Niagara Safety Prodnets (Niagara) for distrilnition 
acemding to a commissirmed sales anaDgemeat 

9. In 2004, Garrisoo sold 4,532,791 ifems of merdModise. Three bundled of tbese 
items W6R sold to Miller Eq[uipmenL Tbe remainder of the 4,532,791 items of 
merchandise were dbtriboted by Ni^n. 

10. MiUffEiiaqxnembaPemisylvaniacoqiotationwidiibptmcipalpiaceofbiBiiKSS 
in Fnmklki, PesnqdvHiUB. 

II. Wlule Garrison instructs Niagara to sdl its products, Garrison does not exercise any 
control as to Ifac sekctkai ofNii^an’s ciatoroeis or the gei^iqiiiic rnaikets in which 
Nti^an sells the products. 

12. Tim only products winch are shipped by GaiiisoD from Garrison’s inaiHidictuting 
fedlhy are those which am sold to MHIerBipiipmeiit. Ganisan does not ship any 
{Koducts to Texas 6am its manuhKttaing fedli^. 
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13. GamsmuBvmoftbeSKtdiatNu^aailistribitfesGaRiscm’spnxhictsdiroughout 
North Ainerka. Garrison is not sure poraaiti^e of its jmxhicts are sold by 
Niagara to entities in Texas. 

14. TheGL-3IOOLadderHookm<{uestionwassokllyNiag8nloDefeidmtElkRiver, 
Inc., (Elk River), an Aiabema ootpontion. 

15. Ganison does not advertise or market its products in the State of Texas. 

CONCLUSIONS OF LAW 

1. Atrial courtm^oolyBsseitjurisdictionoveranoiHesidentdefaidiBitiftheexraase 

of jurisdiction is consisteiR with tradhioaal DotioQS of fidtness and equity which aro 
embodied in the Due Process Clause of the Fourteenth Ameodment. Theniioimum 
contacts test seeks to ensure thalanoiHesideotddendaDt is not summcmed to litigate 
in Texas based iqwn an ovetiy tenuous teltikm^ the state. 

2.. The focus of the minimum contacts inquiiy is on dte qoafiQr and nature of the 
contacts as well as the overall teladonsh^ btfweo the defeodam, the litigation, and 
the State of Texas. Raidom, fintuitous, or attenuated contacts widi the Stme of 
Texas do not satisfy de nuDinium crmtacts test 

3. Specific jurisdictkm exists vdm a noiHcsideat defindant purposely engages in 
activities in the forum stale and the litigatirm at issue arises out of or is diiecdy 
related to diose activities. Incomiast,geoeraIjutisdi(dionariseswheQanome$ident 
defendant maintams '‘continuous and systematic” contacts widi a foreign state. 
Rising above tfaedegteeof contact vriiicb is tequiredloestiddish^pedfic jurisdiction, 
general jurisdiction ispredJcatediqronashowing that the noD-reddent defendant has 
oigE^ in aibstantial activities within die fbrum state. 

4. Thes8ieofaOL-3IOOLadderHbokbybfiagat8toanAltf»macapondkmdoesnot 
create a sufiident texus b^ween the litigation and dm SbdB of Texas for qiecific 
jurisdiction over GaniscHi to be tqjpropriate. 

5. MerofiHseealnlitytiiatdKstieamofcoiimierceinaydefiveraproductintoafonim 
state is not 8 surt^bendmiaik for tbe exercise of specific juredfotwn. Garrison 
is not amen^ to spedficjutisifiction in Texas bi^ uprm the fixt diat it was 
foreseeable that EDc River might sell a conqrleled positioamg 1 b^ to a Texas 
coipomiion. 

6. Fortheexerciseofpets(HmIjurisdictiontobe^q)t(q)riate,tinremustbeaDindication 
than Garrison intended to pmposefoUy service the Texas market 
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7. Garison has not made an attani^tD service die Texas maifceL 

8. Than is no bctual or legal basis Ibr a finding of^Kcificjurisdictkm as to Ganiscm. 

9. Cnpoiate eiitities are presomed to be separate under Texas law and a patty vdw 
Bttcnqits to assmpciso^jiBisifictionagtuast one defoidani based upon^amlacts 
of asoduar enfity has die burden of jdeading Bid proving udiy the presumption of 
cotptnate sqiarateness should be disRgarded. 

10. GatristmandNb^iraaiesqiatatecoipondioosaiiddiereisno&ctUBlorlegdbasb 
for (fisr^aiding their coipwate s ep a rate ne ss under the single bnanesscrteiprise, 
attar ego, joint entei|ms6 and/or any odttr ‘Veil-pieicin^ theeuy under dK evidence 
jnesetried al the Sp^al Ajpeaiance bearing. 

11. The defining feature ofan agency relationslnp is the inindpal’s righto control the 
aetkos of d» agent. In this o(mlext,oontiDliefea not only to tteii^ to assign 
tasks bitf also aaduni^ovadK manner and means by adiich the ^ent completes die 
tasks. 

12. Agem^ielatioiisliipsatenotpiesuniedtoexistBndtheburdeDofprooftoeslahlish 

agency rests vridi party uto asserts the existeDce of the ndafitm^p. 

13. There b no agency idtUionsiupb^ween Garrison and Nia^ia. 

14. Niagara's contacts with die State ofTcxasrinnld not be imputed to Gatrison 

for jurisdictiDnal poiposes and the question of nhelfaer or not Garrison is amoiidde 
to person^ jurisdiciicm b Texas shovJd be dedded solely on die basis of Garrisim’s 
own contBits with die state. 

15. Gairbon’scontactswitfadicStateafTexasdonotiisetotfaeleveiofccHitimKXisand 
systematic and are too Aadowy and dm to support die exercise of general 
jurisdiction. 

The Court finis and CNtehicfes that Oeirison’s ^lecial appcaraiHx should be granted. 

SIGNED diis. z^** Wof iXi— _,2006. 


JUDGE PRESIDING 
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ORIGINAi. 


NO. 04-02665-; 

HORUNCIAWARDLOW, § INTHEDISTTIICTCOURTOF 

INDIVIDUALLY AND AS HEIR AND § 

PERSONAL REPRESENTATIVE FOR § 

THE ESTATE OF AND AS WRONGFUL § 

DEATH BENEHCIARY OF CARLOS § 

JUAQUIN MIM)Z. DECEASED § 

§ 

V. § DALLAS (X)UNTy. TEX AS 

§ 

SPECHRASriE COMMUNICATIONS, § 

INC.; DOTY-MOORE TOWER SERVICES § 

INC; ELK RIVER, INC.; AND TRINITY § 

SLING AUTHCSUTY, INC § I91ST JUDICIAL DISTRICT 

FINDINGS QFJACTAKPCONCLUSIONSiOFLAW 



In this lawsuit, die Euniiy ofCtdos Munoz all^ that a GL3I00 hook niBmifiictuicd 
by Garrison Tool & Die Ltd. CThittism”) failed causingMnnoztofall to his death from a 
tower on which be was woriring on June 16, 2003. PhinriiT alleges that Defendant 
GinristHi sold the bo(A in question to Defendant 529900 Ontario Limited a/k/a Niagara 
Safe^ Products (“Niagra”) Mio sold it to Defendant EDc River, Inc. C'Elk River^. In 
turn. Elk River allegedly sold the product to Defendant Trinity Sling Authmity, Inc. 

wbkfa ultimately sold the product to Defendant DoD’-Moot Tower Services, 
Inc. CDoty-Mooie”). Elk River asserts indemnity and contrfetkion claims ^pmst 
Niagara. 

Nutgma filed a fecial afipearance, assertit^ dut it was not subject to per»»al 
jorisdictioam Texas, to which EDr River and Plaintifirtespnided. An oral bearing on 
Niagara’s fecial tqrpeaiance was coidocted cm January 27, 2006; on Fcbraaiy 2, 2006, 
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the Court deoied Niapra’s special q^Maraac». At the hearini^ die Court todc judicial 
notice of and considend as evidoice all ccaiqietent cvidoice attadied to the various 
spedd appearances filed Niagara and attached to die responses thoeto filed by 
Plaistiff aid Defendant Elk River. No live testimony was presented. In resporae to a 
request fixm Nii^ara, die Court nakes die following findings of fiict aid coocIusirHis of 
law: 

IL 

FiiduifsofFacl 

1. Garrison manufKtitres safety hardware, such as the main hardware conqiaiaits 
that are used to construct a safety harness and lanyard, mcluding the GL3I00 book 
involved in the accident made the basis of diis lawsuit 

2. Niagara is a corrqMtry that distributes safe^ hardware. Ni^ata seOs Garrisrm’s 
products, including the GL-3 100 hodc in question, dinx^out the United States. Sixty to 
sixty-^e percent of Niagara’s sales are a result of sales to US companies. Niagaa has 
made iiH>css(xi sales cads duoughout die United States. 

3. Niagara has a booth at the National Safely Congress Trade Show, which takes 
place at different locations dnoughout die United States each year. At the trade show, 
Niagara shows its pnxhad and ttokes its catalog available. Part of the teasrm the hooks 
comply whfa ANSI is because Niapra b taring to market die hodrs in the United States. 

4. Nii^ura presently has eig^t active customers in Texas. Niagara has had at least 
some crmtact with sixteen (16) Texas customers. ITiagan r^uhrly receives purdiase 
orders fiom customers in Texas. Niagara contracts with and en^Ioys a Texas company, 
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Rodia, to sell and ship products to Mexico. Niagara prqiares the pado^ii^ slips and 
labels for Rodia, its Texas stripping agmt fw sirisetptont distiibiition in Mexico. 

5. From May 3, 2001 forou^ Novembo 30, 200S, Niagara sold 19,612 GL 31(M) 
series ladder hooks m Texas. There was never a period oftime from 2001 tbraij^ 
November 2005 ^Mierrin Niagara was not selling products to conqxnies in Texas. From 
May 3, 2001 dtrougb November 30, 2005, Niagara grossed neariy a flatter of a millimi 
dollais from its sales of (H. 3100 ladder hooks in Texas, Mule it grossed $1357.56934 
from its sales of all products in Texas. During the fiscal year of May 2IK)1 toApril2002, 
834% of Niagara’s total sales were in Texas. From May of 2002 to Aixfi of 2003, 
Ni^wa sold $297,125.81 wrath of merchandise to Texas. From M^ of 2003 to April of 
2004, Niagara sold $176344.77 worth of merchandise to Texas. These figures do not 
include Niagara’s sales of product to distributors who then stfosequeody sold the produi^ 
to persons or rattities in Texas. Niagara crairinues to sell in the Texas market, and it has 
not indicated m intention to discontiDue sales in Texas. 

6. Niagara sells GL3100 hooks to Elk River. Niagara foesomes Out the eonqnnies 
Niagara s^ GL3100 hooks to are going to tom around and sell the hooks to sooiHme 
else. Niagara wants Elk River to sdl as many GL-3100 hooks as they can because then 
Niagara will nake more money. Niagara selk GL>3100 ladder hooks to a conpaiiy m 
Texas called Web Devices. Nir^ara also bas another custraner in Taras called, “All 
Safely.” 

7. The Court finds that NiagEua is aware frat its castomers re-sell its products, 
including die GL3100 model hodc, throughout the United Stales. Nkgraa sells to re- 
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sellers like Elk River, iKit end usos. Niagara has en:q)Idyed a distribution system to re- 
sell its products dnoi^bout tiie United States, including die State of Texas. 

8. Ni^ra sends its catalog to its antomers in Texas, and thoefoie advertses in 
Texas. Niagara talks to its taistonKrs in Texas for the purpose ofdistributing and selling 
the GL-3I00 bode in Texas, as well as to clarify purdiase ordets, trade purdiase raders, 
track sales and give its Texas customos a status. Niagara advertises and markets not 
only die OL-3100 hook, but a sundry of odier fall protection equipment in Texas for sale. 
Niagara's catalog contains all of the products that are available tor sale by Niagara in 
Texas, including but nd limited to die GL3100 model hook. Niagara makes a profit from 
its sales of products in Texas. 

9. Niagara eiqiects that its GL3 100 hooks, such as the hook made the basis of this 
lawsuit, will be purchased or used in Texas. Niagara’s intent and pwpose is to serve the 
market in Texas. Niagara intends to sell products, including the (H^SIOO model hook 
made the basis of diis lawsuit, throughout the United Stales. Niagara intends to serve the 
United States’ market, which includes an intent to serve the State of Texas. 

10. The book made the basis of this lawsuit is firan the “021” batch and was 
manutactuted by Ganistm in 2002. Niagara has sold hooks from fte “Q2L” batch 
throughout the United States, including to All Safety in Tmias and Web Devices in Texas. 

11. Niagara klcnlifies a post office box in New York as its iddress on its website. The 
Niagara website has a tratqilMe fm custmneis to fill mit an otdta to comad Niag^ 
Nit^ua has i«%ived emails dmx^ its website system fioni people in the United States. 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 01031 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



1022 


If Niag^ gets an entail dtntv^ its wdtsite system fiom a potential custnna in Texas, 
Niagara will call the customer tm tbe telqtoe. 

12. Doty Moon is a Texas copontirai with its principal place of biBinms in Texas. 
Munoz ntaintained an atkhsss to Texas. Trinity Sling is located in Texas. 

m. 

CoadasMWSofLaw 

1. Ni^ra is sidyect to personal juris£ctioa in Texas. Plaintiff and Elk River 
pleaded suffident all^atians against Iflapra to Niagara witfain the provisioDS of 
tiie Texas kx^-ann statute. Niagara did not n^ate all bases of personal jurisdiction in its 
special ^tpearance. At dl relevant times, htiagan was and is doing bosioess in Texas as 
defined by tiie Texas long-ann statnte. 

2. Niagara purposefully estdtiisbed mniimum contacts with Texas so that Niapra 
could reasonably Buticqnte being sued in Texas. bTu^ara has sufficient cootactswitii the 
State of Texas to subject Niagara to general juriscBdioo in Texas. The exercise of 
jurisdiction over Niagan comports wifli fiiir play and substantial justice. 

3. Niagara’s coirtacts with Texas ate contirawos and systematic. Ni^a 

continuously and systematical^ does business in Texas and continuously and 
systematically sdb prodwts in Texas. Nk^isa also cootiinioiisfy and systesnatwally 
advertk«s in Texas, m^cds products in Texas, comammcdes wilfa its customers in 
Texas and solidts business in Texas. Niagara’s omtimious and systematic sales to and 
purposeful avaOmera of tiie Texas market subject Nit^a to jadsdn^ in 

Texas. 
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-i- » 

4. Ifiagira’s website is suflkaoitfy interactive to be coosidaied as part of its contacts 
with Texas. 

5. The exot^ of jwiscSclioD in this case compOTtswHh traditfoml notions of fiur 
play and sob^anty justice. Niagara legulariy does business in Texas, nplariy sells 
products m Texas, negotiates die sak of its products in Texas with its Texas customos, 
communicates with its Texas customers, advertises and markets {aotbek in Texas, and 
calls Texas oatomets to solidt business. Further, the burden of defaidii^ a lawsuit in 
Texas on Niagna in diis case is minimal as shown by Niagara’s attendance at 
conferences and in-petson sales calls daoughoot the United States as part of its marketing 
strategy. Texas has a strong interest to (uotect citizens from, and oonqiensate them fix, 
injuries resulting fiom defective products. Further, Texas has an interest to regulate the 
quality of products directed to its stream of cmmnerce. Texas has an interest in 
aryudicating this dispute. 

The Court finds and concludes duU Ni^’s spedal tq^earance should be denied. 

SIGNS) this ^ _^2006. 

JUDGE PRESIDING 
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CAUSE NO. 03-I1272-J 

JRW AVIATION. INC ) IN THE DISTRICT COURT OF 

Plaintiff, ) 

V. ) DAULASCOUmY, TEXAS 

THE JONES COMPANY, ) 

Defaidant ) I91st JUDICIAL DISTRICT 






On Match 5. 2004, fliB Court beard Defendant’s Special A f ipearan ce . Having cmsideied 


the evideiKe prescoted and tbe aigamcots of cotDsel. the Court makes diese fiodlDgs of &ct aid 


conclusions of law as requested by Defendant 


Plaiiitiffconceded,aiiddieCourtconcludcs,11iattliaeisnota]>asisfbrgeneta]juiisdiction 
against Defendant in diis Court bBtead,tliepaitiesandtheCoartfecused on whettiar Defendant’s 
contacts with Texas r^arding the transaction in question woe sufficient to give rise to specific 


jurisdictioa 

h order to assert spei^ jurisdiction over D^odant, the Defendant must have 
purposefulty conanitted some act or consuintnated some transaction in die fonnn states die cause 
of action must arise from that transaction and the assonqitimi of jufisdictian by the State ofTezas 
mustnotr^fendtiaffitionalnotionsof&irplayandsubstantialjustice. Guardian Keyed Exthm^ 
Asstaance, LTD. v. En^isk Qana QtQS, 81S S.W2d 223, 226 CTez. 1991). 

Ihtfaiscase, Defendmt's CEO testified (and later attempted to recant) in bis aflSdavit tint 
EppsAvktionwasalindKriKthBpurdiaser.’’ Abhongb fins pmnt is not dispositive, the Court 
finds that ^ips was acting on Defendad’s bdialf or. aifematividy. as a middfenan fer the two 
parties. It»cIear(andtfaeComtso finds) thatDefendartknewitwasconsnmmatingatnnsaction 
wifli aTexasooqxnationfertbesateofplanelocatBdmTexasand owned byaTotasooipoiation 
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40i 

r^aidless of status. 

Defendant also knew dot d» plane would be ovetfaauled by Raytiieni Dallas (loc^ in 
Texas). Jones knew that die nxxfificBt^ it requested wetepofinmed' in Texas. It sent its chief 
pilot to Texas to inspect die aircraft. Finally, final review, inspectka and delivoy was eiqwcted 
and c«iteni|Atted by the parties to take place in Texas. Indus respect, the fict that die final sale 
was not consammafed is not dispositive. The bet lemainsdiat Defendant andcip^ed and agreed 
diat it would take delivery in Texas; the Court coDchides that partial perfennance of die contriKt 
was to occur in Texas. See Ball v. B^iam, 990 S.W.2d 343, 348 (Tex. App.- Amaiillo 1999, no 
petXcootemplated defivay in Texas constituted knowledge that partial perfixmaace would occur 
in Texas sudi that the defiaidanTs “contacts wifii Texas in this regard were puposefiiT)- 

The events that occuned and were contemplated to occur in Texas were not randnn or 
attenuated. The Court concludes that Defendant's contacts with Texas were sufficient to support 
spedficjinisdictioa over it m Texas in connectkxiwidi this tnmsaction. AsdeoKHBtiated bydie 
facts of this case, the quality, nature, and extent of Defendant’s activities directed at Texas - with 
remind to this ttansactioa- justify dK conclusion that Ddoidant dxwU expect to be haled into a 
Texas court if a dispute arose fiomdiistnnsactioD. Di^sidant will not suffer in uofeir burden 
htigadngthiscaseinTexas. A]so,Texascertai]iIyhasaniiitcrestmai$adicatii]g8diq)utebetween 
I Texas axpextikn aid a fereign corpontioo involving property located in Texas and 
modificatioiB to that pnqxrty winch were perfinmed Qiropeify or not) m Texas pursuant to a 
contract 


' ThBpatiesdi^tetfaeextaDtofdKperfoimmKe,anddieCoiBtheredoes 
not intend to detemnne the moits of that dispute. 
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llic Court foiiba finds that tiie Special Appearance was not verified IS Tpgiiired by Texas 
RukofCivilPiocedarGl20a. Thomas an mdqxndent ground for ttn Court’s Afnil 2 order, 6 k 
C ourt finds and concMsfiiat the ^McialAnKaiance was defective. See Casim Magic Cmp.v. 
JCotg, 43 S.WJd 14, 1 8 (Tex. - Dallas, pet. deoie(Q(attadi!ng affidavit 6iat does not verify 
the special )|ipeaian 06 is iK)t c(»n{diai!ce widi TRCP 1 20a). 

SIGNED this .^^yof . 2004. 

juDO^ 

cc: David Jocekd, 500 N.AkBidStr.,St6. 4242, Dallas, TX7S202 
Brian Newby, 801 Cheiiy Sir., Ste. 2100, Fort Worth, TX 76102 


3 
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CAUSE NO. 00-8519-J 254: 

ADELFA IRENE SALAZAR ) IN THE DISTRICT COURT OF 

Plainti^ ) 

) 

V. ) DALLAS COUNTY, TEXAS 

) 

M-REAL ESTATE. INC., LLOYD E. ) 

WARD AND OPTION MORT. ) 

CORP., Defendants. ) 191st JUDICIAL DISTRICT 

FINDINOS OF FACT AND CONCLUSIONS OF LAW 
On March 19, 2002, this case came on to be tried; the parties having waived 
a juiy, all matters in dispute were tried before and submitted to the Court Having considered 
the evidence admitted, the arguments of counsel, and the briefing filed thereafter, the Court 
makes these findings of fact and conclusions of law pursuant to TRCP 296 which does not 
require any particular form thereof 

Backgrouni This case involves a property located at 1720 S. Houston 
School Road, Lancaster, Dallas County, Texas (the ‘Tioperty^. Originally, Adelfa Salazar 
owned the Property which was encumbered by a first lien in Defendant Option One. M-Real 
Estate claimed a second lien on the Property by virtue of a Deed of Trust (PlaintifTs Exhibit 
2) securing a note (Plaintifi’s Exhilrit 1). Despite the fact that Ms. Salazar executed an 
affidavit of non-homestead naming a difiTerent juopeity as her homestead (see PlaintifTs 
Exhibit 3), and expressly disclaiming any homestead interest in the Pn^rty, she lata- 
claimed the Property was her homestead. 

Ms. Salazar defaulted on ho: obligations to both Defendants resulting in their 
posting of the Property for foreclosure. Although M-Real Estate originally bought the 


1 
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Property fiom Option One at a foreclosure sale, Option One later todc the position that the 
sale was void because Salazar had filed banlnuptcy prior to the sale. Litigation between 
Option One and M-Real Estate over this matter was resolved with M-Real Estate paying off 
Option One’s note. Additionally, M-Real Estate agreed “to indonnify Option One with 
regard to any action brought by Adelta Salazar, or any other party, in connection with or 
associated with the terms and conditions of this agreement between Option One and M-Real 
Estate.” 

In the meantime, M-Real Estate had fmeclosed upon its lien on the Prqroty. 
During the Salazar bankruptcy, M-Real Estate had obtained an Order to Lift Stay allowing 
the foreclosure to proceed. However, Salazar obtained an “Unopposed” Order on Motion 
to Avoid Lien (see Plaintiff’s Exhibit 4) voiding M-Real Estate’s hen as an illegal hen upon 
a homestead. 

Salazar sued M-Real Estate, Ward and Option One. Salazar and Cation One 
settled their disputes. Option One cross-claimed for indemnity against Ward. The Court 
disposed of all of Plaintiff’s counts against Ward by summary judgment or judgment as a 
matter of law. The Court also granted M-Real Estate judgment as a matter of law on Counts 
Vn and Vm. leaving only Counts VI (wrongfiil forecloeore) and Count IX (declaratory 
judgment) by Plaintiff against M-Real Estate. M-Real Estate also counterclaimed against 
Plaintiff for declaratory rehefi breach of contract and finud. M-Real Estate nonsuited its 
contribution claim against Option One after Option One settled with the plaintiff The Court 
granted sunimaiy judgment to Option Chie on M-Real Estate’s defenses to the indemnity 
claim (except as to those withdrawn by M-Real Estate) ami tiiat Option One was entitled to 
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indemnity for Count VH of foe Petition. Thus foe case remains fo be decided as to the 
followiDg: (1) Plaintiffs claims for wrongful foreclosure and declaratrsy relief against M- 
Real Estate; (2) M-Real Estate’s counterclaims against Flaintifi;' and (3) Option One’s 
entitlement to indemnity on Counts VIII and X and the amount of any such indemnity. 

Did M-Real Estate wongfitlly foreclose? No. The Court finds that foe Order 
on Motion to Avoid Lien was procured without notice to Defendant M-Real Estate, though 
represented to the Court as “unopposed.” The Court finds that the Order in question is void 
as against M-Real Estate. Salazar executed an affidavit of non-homestead. As such, she 
cannot now claim that foe Property was homestead . M-Real Estate properly foreclosed 
on the Property. 

h either side entitled to declaratory relief? M-Real Estate is entitled to a 
declaration that Salazar's interest in the Property has been foreclosed and that as between 
Salazar, Option One and M-Real Estate, M-Real Estate holds (or held before foe sale to 
Aycock) title. 

Is M-Real Estate entitled to recover on its counterclaims for breach of 
contract, quantum meruit and fraud? Because thou was a valid contract between foeparties, 
there can be no quantum meruit. As for the tneach of contract, foe Court has found that M- 
Real Estate properly foreclosed on foe Prcqrerty. M-Real Estate did not {vesrait proper 


' A postal named Aycock has since purchased foe fhqpatyfiom M-Real 
Estate. The Court cannot make any detcnnination as to Aycock’s ligiits because he was 
not joined in this lawsuit Thus, any declaratory relief is limited to relief between 
Plaintiff and M-Real Estate. 
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evidence of any deficiency owed.’ As for fraud, the Court is not persuaded that fiaud 
cKCuned. 

Is Option One entitled to indmnUy on Counis YHl and X? M-Real Estate 
agreed “to indemnify Option One with regard to any action brou gh t by Adelfa Salazar, or any 
other party, in connection with or associated with the terms and conditions ofthis agreement 
between Option One and M-Real Estate.” M-Real Estate argues that Counts VUl and X are 
not “associated with” the tenns and conditions of the settlement agreement Testimony was 
presented, and Salazar’s petition itself was received into evidence. 

hi the “facts” section of the Petition, Plaintiff alleged; “Notwithstanding this 
knowledge [of M-Real Estate’s all^d wrongful foreclosure efforts], Option One stood idly 
by and allowed M-Real Estate to pniceed wifii its unlawful foreclosure .... Additionally, 
after the unlawful foreclosure, %tion One engaged in negotiations with M-Real Estate that 
would permit M-Rea! Estate to maintain control of Salazar’s property. Option One and M- 
Reai Estate negotiated a so-called 'short sale’ agreement that would allow M-Real Estate to 
purdiase Salazar’s property without Option One foreclosing on its lien on Salazar’s 
property.” Cross-Plaintifi’s Exhibit 3, f 1 1. The Court finds foat this was a clear refereuce 
to the settlement agreement. 

Count vni Count VDI alleges that Option One ’’conspirfed] to grant an 
economic advantage to M-Real Estate at foe expense of Salazar.” The Court finds foat this 

’ The evidence diowod that foe Propesty was sold to Aycock for $205,000, 

an amount greater than the debt on foe Prc^reity. Although M-Real Estate also sou^t to 
recover the value of improvements made, M-Real Estate did not demonstrate by ci^’ble 
evidence foat the foir market value of the property foreclosed upon at foe time of 
foreclosure was less than foe debt iqran foe Property. Thus, no recovery is pn^er. 
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was a leference to the settlement agreement. Option One is entitled to indemnity on this 
Count 

Count X. Plaintiff alleged that “Option One failed to have warned Salazar 
and protect her from the unlawful lien of M-Real Estate as a reasonable and prudent 
mortgagee would have done under the circumstances. Instead, Option One embraced M-Real 
Estate and actually encouraged it to foreclose on its unlawful and unconstitutional lien. 
Option One . . . failed to exercise a reasonable degree of care which resulted in the real 
property being wrongfully foreclosed upon by M-Real Estate. As a proximate result of 
Cation One and Ward’s negligence Salazar has suffered damages ..." The Court finds that 
this count references only M-Real Estate’s foreclosure and not foe settlement agreement. 
Therefore, it is not covered by foe M-Real Estate indemnity. Thus, M-Real Estate owed 
indemnity to Option One for Counts VS and Vm but not for Count X. The Court finds that 
Option One should recover its expenses of $958. 

Attorneys' Fees. Option One also pled for reasonable and necessary 
attorneys’ fees under Chapter 38 of foe Civil Practice & Remedies Code. The Court tdees 
judicial notice of the reasonable and customary fees, the contents of its file and foe wort 
performed in hearings and trial before the Court. In additioi]. Option One presented 
testimony as fo the work performed. Althou^ Option One did not segregate betwea 
recoverable and non-reco verable claims, foe Court finds foat the test imony presented, as well 
as the taking of judicial notice, provides some evidence fiom which the Court can make a 
detenninafion as to attorneys foes recovmible for prosecuting thecross-claims for indemnity 
on the counts with respect to whitfo foe Court found indemnity was owed. M-Real Estate is 
also entitled to attorneys’- foes as are equitable and just for prevailii^ on thcdeclaiatoiy 

5 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 01041 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



1032 


judgment action as between it and Salazar. 

Tbe Court has addressed reasonable and necessary attomeys' fees, considering 
the following &ctor5:(l) The time and labor involved, the novelty and difficulty of the 
questions involved, and the skill required to perform die legal services properly; (2) The fee 
customarily charged in the locality for similar legal services; (3) the amount involved; (4) the 
time limitations imposed by the client or the circumstances; (5) the experience, reputation, 
and ability of the lawyer performing the services; (6) the results obtained; (7) whether the fee 
was fixed or contingent, and (8) the likelihood that the acceptance of this work would 
preclude othar employment by the lawyer. 

Based upon these factors, the Court finds that Option One should recover 
attorneys' fees from M-Real Estate of $11^78 through the trial of this cause, additional 
conditional attorneys’ fees of SISOO if M-Real Estate files a motion for new trial but is 
unsuccessfiil, additional conditional appellate attorneys’ fees of $4,500 if this case is 
appealed to the Court of Appeals, but M-Real Estate is unsuccessful, an additional 
conditional award of $4,500 if a petition for review is filed to the Texas Supreme Court, but 
M-Real Estate is ultimately unsuccessful and an additional conditional award of $6500 if 


25'j 


review is granted by the Texas Supreme Court, but M-Real Estate is ultimately unsuccessful. 

Based upon the above fectors, the Court finds that M>Real Estate should 
recover from Salazar reasonable and necessary attorneys’ fees as follows; $4250. 

Judgment. CostsofcourtshouldbetaxedagainstSalazar. The Court declines 
to award any other reliet The Court orders Option One’s counsel to prcjare a form of 
judgment that reflects the findings and conclusions herein within five days of receipt of this 
document He shall then dtculate same to opposing counsel for comment. Within seven 
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2b0 


days thoreo^ (^on One’s counsel shall forward a proposed fonn of judgment to the Court 
together with any commeDts as to form received from opposing counsel. 

The deck of the court is directed to send a copy of diis order to the following 


counsel of record, who participated in the trial. 


SIGNED thi 



^ 2002 . 


JUDGE PRESIDING * 

cc: Raphad Wilkins, 1924 Calumet, Suite 200, Houston, TX 77004 
Lloyd Ward, 1717 Main Str., Suite 5700, Dallas, TX 75201 
Scott Conrad, 413 1 N. Central Expwy., Dallas, TX 75204 
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CAUSE NO. 05-00405-J 

TOWNE CROSSING STATION. LLC ) IN THE DISTRICT COURT OF 
PlaintifF, ) 

) 

V. ) DALLAS COUNTY, TEXAS 

) 

3600 R.E,D. GROUP, LLC. etal. ) 

Defendants. ) 191st JUDICIAL DISTRICT 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

On July 6, 2006, this case came on to be tried; no party having requested a 

jury, all matters in dispute were tried before and submitted to the Court Having considered 

the evidence admitted and the arguments of counsel, the Court makes these Endings of ^ 

and conclusions of law pursuant to TRCP 296-299 which does not require any particular 

form thereof. Mr. Boothem was nonsuited without prejudice the morning of trial, so the trial 

proceeded only as to the corporate defendant and Mr. Steele 

BackgrowuL PlaintiirspredecessoT-in-interestandOefendaot3600RE.D. 

Group, LLC d/b/a The Feed Bag C‘The Feed Bag”) entered into a lease for a restaurant at the 

Towne Crossing shotting center in Mesquite; as amended, the term of the Lease was 

through 2008. The Amendment to the Lease (see PI. Exh. 2) required a guarantee of the 

Lease “for the Erst three years” of the Amendment Similarly, the attached Guaranty, signed 

by Boortiem and Steele, was limited in time: “Notwithstanding anything to the contrary 

herein, this Guaranty shall be limited to the 1“ three years of the extended term, from 1(V1/0I 

-9/30/04." Guaranfy,V5. 

In 2003, The Feed Bag stopped paying rent and abandoned the leased 
premises. TheteaAer, several delinquent rent notices were sent, to no avail. In November 
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of 2004, Plaintiff’s predecessor-in-inlerest wrote a demand letter (PI. Exh. 4), electing a 
remedyunder Sectoin 22.2(c) ofthe Lease. When payment was not forthcoming, this lawsuit 
was hied in January of 2005. The leased premises were re-letted to another tenant in late 
2005. 

Did The Feed Bag and Erik Steele, without excuse, fail to comply with their 
obligations to pay Plaintiff in accordance with the Lease and Guanmty (respectively)? Yes. 
Defendant offer as an excuse the alleged “prior material breach” involving late 
reimbursement of several tenant finish out items. However, Defendants offered only vague 
testimony ffom an interested witness about the alleged breach and alleged harm therefrom. 
No documentation was provided, and this testimony was not persuasive. Additionally, after 
the alleged breach, Steele on behalf of The Feed Bag executed a Tenant Estoppel Certificate 
(PL Exh. 1 1 ) which stated that die tenant had accepted the demised premises with no further 
woii required and further stated: “To die best of Tenant’s knowledge, no De&ult (m the part 
of Landlord exists under the Lease in the perfonnance of the terms, covenants and conditions 
of the Lease required to be performed on the part of the Landlord.” The Court finds no 
excuse for the failure to pay. 

Ifso, wkit sum ofmoney is owed under the Lease? Does the Guaranty cover 
that entire amount or ordy a portion thereoff With respect to The Feed Bag’s liability under 
the Lease, the Court finds $1 14,938.19 (inclusive of interest as of November 30, 2005) due 
and owing. The parties dispute die proper construction of the Guaranty’s tranporal 
limitation. Under Steele’s new, the Guaranty only guaranteed sums representing breaches 
or amounts due under the Lease for the time period through Septemba 30, 2004. Under 
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J. vx 

Plaintiffs view, any breach of the Lease during the term of tte Guaranty permits the landlord 
to seek all sums fium the guarantor, regardless of what time period those sums rq>iesenL 

The operative phrases are “limited to the first three years” and “for the first 
three years." Plaintiff argues that acceleration of the entire amount of rent due under the 
Lease fiom the date of brewdi to the end of the Lease term is automatic and, therefore, it 
OKairted within the “terra" of the Guaranty. However, the remedies section of the Lease 
contains a number of different remedies at Landlord’s election. The landlord here did not 
seek any such remedies or make any election until November of 2004 (after the time period 
of the Guaranty) when it elected Section 22.2(c). Section 22.2(c) is not an automatic 
acceleration of all sums due in the fiituie. Instead, it contemplates charging the tenant every 
month into the future until the premises are relet Indeed, the November letter sought only 
the amount of money due at that time, consistent with Section 22.2(c). Thus, the time period 
for which Plaintiff seeks to bold Steele liable extends beyond the term of the Guaranty. 

Indeed, none of the remedies in Section 22 of the Lease allow full 
acceleration, automatic or otherwise, of all rental payments due over the remaining term of 
the Lease. The closest provision to acceleration is 22.2(cXii) which provides for recovering 
the discounted amount of all future rentals fan the actual rental value of fiie {xemises as a 
settlement. The landlord is required to "demand” this “settlement" In this case, no evidence 
was jxesented that this was a “premium lease” or that the landlord ever demanded such a 
settimait (or what the amount of such a settlement would have been). Thus, Defendants’ 
reading of the Lease and Guaranty is the only leasoiable construction, taking those 
documents as a whole. 
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The Court finds and concludes that Steele only owes as a principal amount 
the amounts attributable to the term of the Guaranty, which is $38,975.92 together with 
interest thereon through November 30, 2005 of $5383 and pre-judgment interest on the 
principal amount fiom that date through the date of judgment at the rate of 1 8% per annum. 
Thus, The Feed Bag and Steele are jointly and sev^y liable for that sum, and The Feed 
Bag only is liable for the additional amount of $70,579.27, together with pre-judgment 
interest on the principal amount at the rate of 1 8% per annum fiom November 30, 2005, until 
the date of judgment. Attorneys' fees are discussed below. 

Attorneys' Fees: What is a reasomble fee for the necessary services of 
Plaintiffs attorney throng the trial of this case? $13,500. The Court awards this sum 
jointly and severally against the two remaining defendants. 

Judgment. Under Finance Code Section 304.002, die post-judgment interest 
rate is 18% per annum on the entire judgment from the date of judgment until paid. In 
addition to die foregoing, costs of court should be taxed against Defendants The Feed Bag 
and Erik Steele. The Court declines to award any other relief. The Court orders PlaintifFs 
counsel to prepare a form of judgment that reflects the findings and conclusions herein 
within five days of receipt of this document. He shall then circulate same to o[posing 
counsel for comment. Widim seven days thereof, Plaintiffs counsel shall forward a 
proposed fomn of judgment to the Court together with any comments or ^reements as to 
form received fiom Defendant’s counsel. 

Tire clerk of the cmirt is directed to send a copy of this document to the 
following counsel of record, who participated in the trial, as well as Mr. Boorhem. 

4 
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SIGNED this 12* day of July, 2006. 


JUDGE PRESIDING 

cc; James Mosser, 17110 Dallas Parkway, Ste. 290, Dallas, TX 75248 
Michael Aigen, 3102 Oak Lawn Ave., Ste. 777, Dallas, TX 75219 
S. Ross Booihem, 444 Brookhurst, Dallas, TX 752] 8 
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SUBMISSIONS FOR THE RECORD 

STATEMENT OF SENATOR LAMAR ALEXANDER 

Nomination of S. Thomas Anderson 
to be U.S. District Judge for the Western District of Tennessee 

Hearing before the Senate Judiciary Committee 
February 21, 2008 


I want to thank Chairman Leahy and Senator Specter for scheduling this hearing. I am in 
Tennessee this week attending long scheduled events and visiting with local officials 
about the recent tornado damage. Only that schedule would keep be from attending this 
hearing in person because I have great respect for Judge Anderson. I appreciate this 
opportunity to submit a written statement on his behalf. 

I would offer three reasons why Judge Anderson's nomination to serve as U.S. District 
Judge for the Western District of Tennessee is an especially worthy one - and one that I 
hope will receive prompt approval by the United States Senate. 

First, Tom Anderson is already a judge. In 2003, the federal district judges of Western 
Tennessee selected Tom Anderson unanimously as a U.S. Magistrate Judge following a 
merit proeess that included more than three dozen applicants. 

Second, Tom Anderson has been first chair on more than two hundred cases tried in 
federal court and has earned extraordinary respect from lawyers and judges in Tennessee. 
For example. Senior District Judge Thomas Higgins drove more than 100 miles from 
Nashville to Tom Anderson's investiture ceremony as magistrate judge in Jackson in 
2003 to commend Anderson’s practice as an attorney. All of us who know Judge Higgins 
know that he is meticulous and plain-spoken. His imsolicited appearance for Judge 
Anderson was considered by all those in attendance as a great compliment to Tom 
Anderson’s professionalism. So along vdth my statement, I am submitting a transcript of 
Judge Higgins’ remarks from that ceremony on January 16, 2004. 

Prior to serving on the bench, Tom Anderson spent nearly 20 years in private practice. In 
addition to his extensive litigation experience, he also served as an Administrative Law 
Judge for the Tennessee Claims Commission and as Assistant Commissioner for the 
Tennessee Department of Transportation. 

Finally, although Judge Anderson has been nominated by a Republican President, he has 
strong support from Tennessee Democrats. A number of West Tennessee Democrats 
have written to the Judiciary Committee to urge confirmation of Judge Anderson’s 
nomination, including: State Senator Roy Herron; Charles Farmer, the former mayor of 
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Jackson; James Strickland, Jr., the former chairman of the Memphis/Shelby County 
Democratic Party; Tommy Green, chairman of the Tennessee Municipal League; and 
Mike McWherter, a prominent local businessman and son of former Governor Ned 
McWherter. It is worth noting that Mike McWherter had formed an exploratory 
committee to challenge me in this year’s race for the U.S. Senate before deciding to 
spend more time with his family - so Judge Anderson’s nomination is one issue that 
would have united both parties’ candidates on the campaign trail if Mike McWherter had 
decided to be a candidate for the U.S. Senate. 

The deep reservoir of goodwill for Judge Anderson in Teimessee reflects the fact that he 
is experienced, fair-minded, and well-respected. He is also a husband and father of three 
who has been active in the community, including: having served as a Board Member of 
Methodist Hospital in Lexington, Tennessee and the Carl Perkins Child Abuse Center in 
Jackson, Tennessee; and helping to establish the Beech River Branch of the YMCA in 
Lexington and serving as its first Chairman of the Board. 

I hope the Judiciary Committee will move quickly to approve Judge Anderson’s 
nomination so that the full Senate can confirm him before Chief Judge James Todd - who 
has served with distinction - takes senior status. 
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REMARKS OF SENIOR JUDGE THOMAS A. HIGGINS 

EXCERPTED FROM TRANSCRIPT OF INVESTITURE OF 
J. THOMAS ANDERSON 
AS U.S. MAGISTRATE JUDGE 
WESTERN DISTRICT OF TENNESSEE 

JANUARY 16,2004 
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Statement of Senator John Cornvn 

Confirmation Hearing for Catharina Haynes to the U.S. Court of Appeals for the Fifth Circuit 

Mr. Chairman, I am pleased to support the nomination of Catharina Haynes 
of Dallas to the U.S. Court of Appeals for the Fifth Circuit. 

I am proud to concur with the American Bar Association’s unanimous 
opinion that Ms. Haynes is “well qualified” for a seat on the federal appellate 
bench. Her record as both a state judge and a member of the civil bar amply 
demonstrates the legal acumen, the commitment to justice, and the dedication to 
public service required for those nominated to serve on our nation’s appellate 
courts. 

It is truly a pleasure to recommend confirmation of a Texas lawyer with a 
career-long record of dedication to public service and equality before the law. Ms. 
Haynes has served as a volunteer for pro bono legal aid clinics, providing legal 
assistance to people who otherwise would be unable to afford to have a will 
probated or resolve family law issues. Ms. Haynes helped develop a brochure for 
pro se litigants, opening the doors of justice in what can be a daunting and 
intimidating system for disadvantaged litigants. This pattern of helping the less 
fortunate navigate the legal system bespeaks a commitment to the ideal of equal 
justice for all. This is but one aspect of Ms. Haynes’s service to her community. 
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Since 2005, Ms. Haynes has been a Director of the Vickery Meadow 
Learning Center, a non-profit organization that promotes literacy among the 
residents of a low-income Dallas neighborhood. Ms. Haynes teaches pre-GED 
classes at the Learning Center. Ms. Haynes’s direct involvement in her community 
demonstrates that her dedication to the rule of law is matched by her passion for 
public service. 

Ms. Haynes demonstrated this commitment to public service in 1998, when 
she gave up a prestigious and lucrative partnership at the Baker Botts law firm to 
take the bench as a state district court judge on the 191®' District Court in Dallas. 
As a former district court and appellate Judge, I can attest that the district judge’s 
experience seeing actual litigants and the real-world consequences of their legal 
disputes is invaluable for later service on the appellate bench. The fundamentals of 
judging — analyzing the arguments presented to the court in light of the facts and 
the law — are similar at the district and appellate level. But Ms. Haynes’s 
experience as a district court judge will undoubtedly remind her each day that the 
consequences of a judge’s decisions always have a human face. 

As a state court judge, Ms. Haynes gained deep experience in many areas of 
substantive law including commercial litigation, personal injury, employment, 
insurance bad faith litigation, and intellectual property. State court judges interpret 
and apply federal statutory and constitutional law, which are, of course, the 
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supreme law of the land, binding on judges in every state. In presiding over nearly 
300 trials, Judge Haynes distinguished herself for her work ethic and commitment 
to the rule of law. 

Ms. Haynes’s intellect and diligence have been evident throughout her legal 
career, starting with her extraordinary academic record. After graduating first in 
her class from Florida Institute of Technology at the age of 19, Judge Haynes went 
on to graduate, with distinction, second in her class at Emory University School of 
Law at the age of 22. In her 21 -year legal career, she has been involved in a wide 
variety of complex civil cases in both state and federal courts. 

Ms. Haynes’s professional excellence has been repeatedly recognized and 
honored by her peers in the legal community. Her many awards include the State 
Bar of Texas Presidential Commendation, the Dallas Association of Young 
Lawyers Foundation Award of Excellence, and the Dallas Women Lawyers 
Association Louise B. Raggio Award, which is awarded annually to a Dallas-area 
attorney who has worked to advance women in the legal profession, shown 
outstanding legal proficiency and the highest level of ethics, and made a significant 
contribution to the profession. 

It is fitting that Ms. Haynes has received awards for her contributions to the 
legal profession, given that she has dedicated significant energy to promoting the 
professionalism and ethics that are central to the rule of law. She has written and 

3 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 01054 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



1045 


spoken extensively on issues of civil trial litigation, professionalism, and ethics. 
Among her many professional leadership positions, she has served on the board of 
the Dallas Bar Association and the Professional Ethics Committee of the State Bar 
of Texas. Her life’s work speaks to a belief in the high calling of a career in law, 
and a steadfast and accomplished pursuit of the profession’s highest ideals. 

Let me say in closing how much I appreciate the chairman holding this 
hearing. I look forward to working with the chairman to give Ms. Haynes a 
prompt up-or-dowTi vote in this Committee, and on the Senate floor. 

- 30 - 
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U.S. Senator Dianne Feinstein 


Introduction of Judge John Mendez 
at Judicial Nominations Hearing 
February 21, 2008 


I am pleased to introduce today’s nominee for the 
district court in the Eastern District of California: Judge 
John A. Mendez. 

Let me begin by explaining the urgency of filling this 
judgeship. Simply stated, the Eastern District of California 
is in a crisis. In 2005 and 2006, the district had the 
highest number of case filings in the nation. In 2007, the 
district ranked second out of all 94 Federal judicial districts 
in the number of new cases filed. 
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Regrettably, the bench in the Eastern District has 
been understaffed throughout this period of heavy case 
filings. A temporary judgeship in the district expired in 
2004 because the Senate failed to extend it. As a result, 
average caseloads in the Eastern District increased by 1 8 
percent from 2004 through 2006, even as average 
caseloads nationwide declined. 

In this Congress, I am pleased to be a co-sponsor of 
S. 1327, which would recreate the temporary judgeship in 
the Eastern District. The bill has already passed the 
Senate and is currently pending in the House. 

In addition to re-creating the expired temporary 
judgeship, we clearly need to fill the judgeships that 
already exist in the Eastern District. Judge John Mendez 
is the nominee for a seat that was vacated in June 2007. 
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Judge Mendez is a native Californian and is currently 
a judge on the Sacramento County Superior Court. He 
was born in Oakland and graduated with distinction from 
Stanford University, with a degree in political science. He 
went on to earn a law degree at Harvard Law School. 

After law school he returned to California and worked 
in private practice in San Francisco from 1980 to 1984. 
From February 1984 through July 1986, Judge Mendez 
served as an Assistant United States Attorney in San 
Jose. He was assigned to the Criminal Division in the 
U.S. Attorney’s office, and became a specialist in criminal 
law and procedure. 

In 1986, Judge Mendez moved to Sacramento and 
returned to private practice. He focused on civil litigation 
and business litigation and rose to become a partner at 
the law firm of Downey, Brand. Seymour & Rowher. 
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Judge Mendez was appointed as United States 
Attorney in San Francisco in 1992, the final year of 
George H.W. Bush’s presidency. He served as U.S. 
Attorney for one year and was personally involved in major 
civil litigation and a criminal appeal in the Ninth Circuit 
Court of Appeals. 

After leaving the U.S. Attorney’s office, Judge Mendez 
was Of Counsel to the law firm Brobeck, Phleger & 
Harrison in San Francisco from 1993 to 1995. In the 
summer of 1995 he returned to Sacramento and joined the 
firm of Somach, Simmons & Dunn as a shareholder. His 
practice included complex commercial and environmental 
litigation and white-collar criminal defense work, as well as 
counseling clients on regulatory compliance. 

Governor Gray Davis recognized his potential as a 
judge in 2001 and appointed him to the Sacramento 
County Superior Court. Judge Mendez was elected to 
retain that position in 2002 and continues to serve as a 
Superior Court Judge today. 
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in addition to his service to the State of California, 
Judge Mendez has served the legal profession through 
leadership positions in the Hispanic National Bar 
Association and the Sacramento Chapter of the Federal 
Bar Association. 

In California we have developed a bipartisan process 
for selecting Federal district court nominees. Under this 
system a committee of lawyers known as the Parsky 
Commission, which includes Democrats and Republicans, 
recommends qualified applicants to the President. 

1 am proud of this system, and pleased to report that 
Judge Mendez was recommended unanimously by the 
Parsky Commission to be nominated as a Federal district 
judge. By all accounts, he would make an excellent 
addition to the Federal bench in Sacramento. 

I thank the Chairman for holding today’s hearing and I 
urge my colleagues to move quickly in confirming Judge 
Mendez to the Federal district court. 
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Statement of Senator Patrick Leahy, 

Chairman, Senate Judiciary Committee, 

Judicial Confirmation Hearing 
February 21, 2008 

Today the Committee is holding another hearing on judicial nominations. This is the 
second such hearing within two weeks. 

The Committee is pleased to welcome the senior Senator from Virginia who is joining us 
today. Senator Warner has always appreciated the importance of the judiciary and the 
significance of judicial nominees. I was pleased to work with Senator Warner when his 
support for Roger Gregory helped the Senate finally to confirm the first African 
American to serve on the Fourth Circuit. Indeed, Judge Gregory was the first judicial 
nominee confirmed during my chairmanship in 2001 . 

Today, we will hear from Catharina Haynes, who has been nominated from Texas for a 
judgeship on the Court of Appeals for the Fifth Circuit. I know that Senator Comyn is 
very interested in seeing her nomination proceed. We will also hear from Stanley Thomas 
Anderson, whose nomination to the United States District Court for the Western District 
of Tennessee is one that Senator Alexander raised with me. Our final nomination is that 
of John A. Mendez for appointment to the United States District Court for the Eastern 
District of California. Each of these nominations has the support of the home-state 
Senators. 

Recently, the President and several Republican Senators held a partisan, political rally 
with judicial and executive nominees at the White House. I was surprised to see Judge 
Haynes at that photo opportunity,, especially since I had already announced her hearing 
for today. 

The facts are that during the last seven years, despite the efforts of the Bush 
administration to pack the federal courts and tilt them sharply to the right, this Committee 
and the Senate have worked hsird to consider judicial nominations. The fact that we are 
proceeding today, during a congressional recess, is yet another indication of our efforts. 

Last year the Senate confirmed 40 judicial nominees. That topped the total achieved in 
any of the three preceding years under Republican leadership. It was also more judges 
than were confirmed in 1996, 1997, 1999, or 2000, when a Republican-led Senate was 
considering President Clinton’s nominations. Indeed, in the almost three years that I have 
chaired the Committee, the Senate has confirmed 140 of President Bush’s lifetime 
appointments to our federal courts. That compares favorably to the total of 158 
confirmations during the more than four years of Republican leadership of the Senate 
during this presidency. 

I said that we would treat this President’s nominees more fairly than Republicans treated 
President Clinton’s, and we have. We have not pocket filibustered more than 60 of this 
President’s judicial nominees, as had been done to President Clinton’s nominees. We 
have not opposed them in secret or anonymously. On the contrary, during my 
chairmanship the views of home-state Senators, as reflected in the blue slips submitted to 
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the Committee, were made public for the first time. We have considered nominations 
openly and on the record. We have proceeded with consideration of nominations I 
opposed, which is something that never happened under previous Republican leadership. 

Today, we consider a nominee to the Fifth Circuit, a court to which 1 2 of the 16 active 
judges have been appointed by Republican Presidents. Republican efforts to stack this 
court included stalling consideration of several of President Clinton’s outstanding 
nominees. Judge Jorge Rangel of Texas, Enrique Moreno of Texas, and Alston Johnson 
of Louisiana were never accorded the kind of hearing that Ms. Haynes is having today. 
Despite the fact that those on the other side of the aisle refused to proceed on any 
nominations to Fifth Circuit during President Clinton’s entire second term, we are 
proceeding today. 

In stark contrast to the practice of the earlier Republican leadership, when President 
Clinton’s outstanding Fifth Circuit nominees were stalled without a hearing, I have held 
hearings on all six of the Fifth Circuit nominees of this President during my 
chairmanship, and the Committee has voted on all of the previous five. Vacancies on the 
Fifth Circuit are at tin all-time low. Indeed, the vacancy for which Ms. Haynes has been 
nominated is the only one that exists on the Circuit. Contrast this with the situation during 
the Clinton years when the Chief Judge of the Circuit declared a Fifth Circuit emergency 
because of multiple vactincies that Republicans Senators refused to help to fill. 

The Republican Senate chose to stall consideration of Circuit nominees and maintain 
vacancies during the Clinton administration. That Republican inaction increased the 
Circuit vacancies to 26 at the end of President Clinton’s second term, and they rose to a 
high of 32 with the additional resignations during the change of administrations. By 
contrast, we have helped reduce Circuit court vacancies across the country to as low as 1 3 
in 2007. 

If the White House would work with us and with home-state Senators, we could have 
made even more progress. It is unfortunate that valuable time has been wasted on 
nominations such as the recently withdraw nomination of Duncan Getchell to one of 
Virginia’s two vacancies on the Fourth Circuit. President Bush chose to ignore the 
bipartisan recommendations from Senator Warner and Senator Webb in making that 
nomination. We lost a year because of that ill-advised effort. Now that the nomination 
has finally been withdrawn, I wish that the White House would work with Senators 
Warner and Webb to name well-qualified, consensus nominees they both support so that 
we could move forward to fill those Virginia vacancies to the Fourth Circuit before the 
Thurmond Rule comes into force. 

I would rather see us work with the President on the selection of nominees that the Senate 
can proceed to confirm than waste precious time fighting about controversial nominees 
who he selects in order to score political points. 

##### 
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Ranking Member Arlen Specter 
Statement for the Record 
Judicial Nominations Hearing • February 21, 2008 

1 want to thank Chairman Leahy for scheduling this judicial nominations 
hearing and Senator Warner for serving as Ranking Member. Since this hearing 
was scheduled during recess and without prior consultation with the Republican 
members of the Committee, it was impossible for the Republican members of the 


Committee to rearrange their schedules and attend today’s hearing. Three 
Committee members were in the Middle East and the others were performing 


important work in their home states. I was prepared to cancel my previously 


scheduled work in Pennsylvania to attend this hearing until Senator Warner, who 


was in Washington, graciously agreed to attend. 

While this hearing is a step in the right direction, I am still concerned that 
the confirmation process is not proceeding in a satisfactory manner, especially with 
respect to circuit court judges. Prior to this hearing, the Committee had not held a 
hearing for a circuit court nomination since September 25, 2007, nearly five 
months ago. And, the Committee only held hearings for four circuit court 
nominees in all of last year. 

There are currently 10 nominations to the circuit courts pending in 


Committee, three of which are ripe for hearings, including Judge Haynes, and a 
fourth should be ready shortly. A fifth nominee, former Acting Attorney General 
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Peter Keisler, is ready for a Committee vote and has been waiting for over a year 
and a half to get such a vote. Two of the nominees ready for hearings are 
nominated to the Fourth Circuit Court of Appeals. The Fourth Circuit, in 
particular, is in great need of new judges since one-third of the positions on that 
court are vacant. Despite the urgency to fill these vacancies, two Fourth Circuit 
nominees who are ready for hearings have been waiting for an exceptionally long 
time, one for over 200 days and another for over 1 50 days. 

The importance of confirming circuit court nominees cannot be overstated. 

It is one of the Senate’s most important functions. For the past quarter century, the 
number of circuit court confirmations in the final Congress of a presidency has 
averaged at 24, and the number of district court confirmations has averaged at 94. 
A Republican Senate confirmed 15 circuit court judges and 57 district court judges 
in President Clinton’s final two years. Thus far in this Congress, the Senate has 
confirmed only 6 of President Bush’s circuit court nominees and 34 district court 
nominees. Merely to keep pace with President Clinton’s confirmation numbers in 
his final two years, the Senate must confirm 9 more circuit court nominees and 23 
more district court nominees this year. 

President Bush is even farther behind President Clinton in total 
confinnations when contrasting their entire terms, since President Clinton 
confirmed 65 circuit court and 305 district court judges while President Bush has 
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so far confimned only 57 circuit and 237 district court judges. At this point, if 
things don’t change in our confirmation process in the Senate, the President’s court 
appointments, to both circuit and district courts, will be an historic low for a two 
term President in modem times. 

Although the circuit court nominees get the most attention, the district court 
nominations are also very important. Most federal litigation occurs at the district 
level, and thus, the workload of these Judges is often very heavy. 1 am pleased that 
Judge Mendez and Judge Anderson were listed on today’s hearing agenda, but 1 
would also like to mention several other district court nominees who have been 
waiting an extraordinarily long time for a hearing in the Committee. One of these 
nominees, Tom Farr, nominated to the Eastern District of North Carolina, has been 
waiting well over a year for a hearing. He is unanimously well qualified, is 
nominated to fill a Judicial emergency, and has the strong support ofboth of his 
home state senators. Two other nominees are from Senator Warner’s home state of 
Virginia and have been waiting since November for their hearings. We have a 
busy agenda, but I have spoken with Chaimian Leahy, and he has reiterated his 
belief that nominees with home state support should receive committee process in 
due course. 1 am hopeful that all of these nominees will receive hearings in the 
very near future, and I look forward to working with the Chairman to ensure that 
the President’s nominees receive prompt consideration by the Committee. 
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Senator John Warner 

Senate Judiciary Committee Hearing on Nominations 
Opening Statement — February 21, 2008 

Chairman Leahy, thank you for holding this confirmation hearing 
and for extending to me the courtesy of joining the Senate Judiciary 
Committee today as Ranking Member. 

Today’s hearing represents a unique opportunity for me. For 
twenty-nine years, I have had the honor and privilege of serving in the 
United States Senate. During my Senate service, pursuant to Article II, 
Section 2, 1 have participated in the Constitutional process of “advice 
and consent” for the confirmation of 1,445 nominees to the federal 
courts. I also have appeared before this Committee to introduce a 
number of the fine Virginians who have been nominated to serve in the 
federal judiciary. However, this is my first opportunity to serve on the 
other side of this Committee’s dais. 

Page 1 of 7 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 01066 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN:CMORC 



1057 


Over the years, I have served as the Chairman and Ranking 
Member of the Senate Armed Services Committee and, on occasion, 
extraordinary circumstances prevented me from attending a scheduled 
hearing. From time to time, 1 have had to ask my colleagues to assume 
these duties so that my Committee could continue its important work. 
Such is the case today for my colleagues on this side of the aisle. Many 
have important prior commitments which prevent them from attending 
today’s hearing. While some are conducting business in their home 
states, I understand that others are participating in a CODEC in the 
Middle East. 

For these reasons, I appreciate the chance today to join with 
Chairman Leahy and these distinguished nominees as they appear before 
the Committee. 
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I would like to welcome the three nominees to today’s hearing: 
Catharina Haynes, John A. Mendez, and Stanley Thomas Anderson. I 
congratulate each of you on your nominations. All three of the nominees 
have served, or are currently serving, as judges. 

The first nominee, Judge Catharina Haynes, is nominated to a 
position on the U.S. Court of Appeals for the Fifth Circuit that has been 
designated a “judicial emergency.” Judge Haynes received her B.A., 
with highest honors, from the Florida Institute of Technology in 1983, 
where she was first in her class. In 1986, she received her J.D., with 
distinction, from Emory University School of Law where she was 
second in her class and Order of the Coif. 
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After law school, Judge Haynes joined the law firm of Thompson 
& Knight as an associate. In 1988, she joined the law firm of Baker 
Botts as an associate. She became a partner at Baker Botts in 1995. At 
Baker Botts, Judge Haynes had a broad civil trial and appellate practice, 
and she is Board Certified in Consumer and Commercial Law by the 
Texas Board of Legal Specialization, which is a designation shared by 
less than 100 attorneys in Texas. This specialty encompasses 
transactions involving consumers, sales of goods or services, lending 
transactions, insurance, and deceptive trade practices. 

In 1998, she was elected to the bench of the 191“ District Court for 
Dallas County. She was reelected for another four-year term in 2002, 
which expired in December 2006. In January 2007, she rejoined Baker 
Botts as a partner. The ABA has rated Judge Haynes as “well 
qualified.” 


Page 4 of 7 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 01069 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN:CMORC 



1060 


Judge John Mendez is nominated to the Eastern District of 
California, which is also a judicial emergency. Judge Mendez received 
his B.A. from Stanford University, graduating with distinction in 1977, 
and then received his J.D. from Harvard Law School in 1980. After 
spending a few years in private practice, Judge Mendez became an 
assistant United States Attorney for the Northern District of California. 
Then, after returning to private practice for a few more years, he served 
as U.S. Attorney for the Northern District of California where his 
jurisdiction included all federal cases in the coastal counties of 
California from Monterey County to the Oregon border. 
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The remainder of his career in private practice, beginning in 1993, 
involved complex commercial and environmental litigation, white collar 
criminal defense, and regulatory and administrative compliance 
counseling. In 2001, he was appointed to be a Sacramento County 
Superior Court judge, and he won election to a six-year term in that 
position in 2002. Judge Mendez has received a substantial majority 
rating of “Well Qualified” from the American Bar Association, with a 
minority rating of “Qualified.” 
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Finally, Judge Thomas Anderson has been nominated to the 
Western Distriet of Tennessee. Judge Anderson reeeived his B.S. from 
the University of Tennessee at Martin in 1976 and his J.D. from the 
University of Memphis Sehool of Law in 1980. After a few years in 
private praetiee, Judge Anderson was appointed first as a Commissioner 
and then as an Administrative Law Judge to the Tennessee Claims 
Commission. When his tenure expired, he opened Anderson Law. In 
2003, Judge Anderson was selected to be a U.S. Magistrate Judge for the 
Western District of Tennessee, a position he holds today. The American 
Bar Association Standing Committee has rated Judge Anderson 
unanimously “qualified.” 

Again, I commend the nominees, and I thank Chairman Leahy for 
the opportunity to join the Judiciary Committee today. 
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NOMINATION OF MARK S. DAVIS, TO BE U.S. 
DISTRICT JUDGE FOR THE EASTERN DIS- 
TRICT OF VIRGINIA; DAVID GREGORY KAYS, 
TO BE U.S. DISTRICT JUDGE FOR THE 
WESTERN DISTRICT OF MISSOURI; DAVID J. 
NOVAK, TO BE U.S. DISTRICT JUDGE FOR 
THE EASTERN DISTRICT OF VIRGINIA; STE- 
PHEN N. LIMBAUGH, JR., TO BE U.S. DIS- 
TRICT JUDGE FOR THE EASTERN DISTRICT 
OF MISSOURI; AND ELISEBETH C. COOK, TO 
BE ASSISTANT ATTORNEY GENERAL FOR 
THE OFFICE OF LEGAL POLICY, DEPART- 
MENT OF JUSTICE 


THURSDAY, APRIL 3, 2008 

U.S. Senate, 

Committee on the Judiciary, 

Washington, DC 

The Committee met, pursuant to notice, at 2:20 p.m., in room 
SD-106, Dirksen Senate Office Building, Hon. Herb Kohl, pre- 
siding. 

Present: Senators Specter and Kyi. 

OPENING STATEMENT OF HON. HERB KOHL, A U.S. SENATOR 
FROM THE STATE OF WISCONSIN 

Senator Kohl. The Committee will come to order. 

We welcome a distinguished panel of five nominees before us 
today, as well as the nominees’ families and friends who are here 
in support. 

We also welcome the home State Senators who are here to intro- 
duce them: Senator Warner and Senator Bond, who are here now, 
and Senator Webb and Senator McCaskill, who may arrive. 

Judicial nominations are among the most important duties of the 
Senate Judiciary Committee. The Senate has a responsibility to en- 
sure that any nominee possess the qualifications, integrity, and the 
independence necessary to carry out his or her responsibilities to 
the American people. 

A Federal judgeship is a lifetime appointment, so we take this 
responsibility most seriously. Today the committee will consider 
four District Court nominations, two in Virginia and two in Mis- 

( 1063 ) 
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souri. All four enjoy the strong support of their home State Sen- 
ators. We will also consider the nominee for Assistant Attorney 
General for the Office of Legal Policy in the Department of Justice. 

We will proceed in the following manner. After opening state- 
ments from any Committee members, we would like for the Sen- 
ators present to introduce their nominees. Then we will invite the 
nominees themselves to take the oath, as well as present any open- 
ing remarks or introduce their family and their friends. Then we 
will take the time for questions. 

Senator Specter is here, and we ask him for his comments. 

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM 
THE STATE OF PENNSYLVANIA 

Senator Specter. Well, thank you very much, Mr. Chairman. I 
am delighted to see our colleagues. Senator Warner and Senator 
Bond, here today for purposes of making introductions. Senator 
Webb has just joined us. We welcome the nominees and their fami- 
lies and we will do our best to process these nominations through 
the Committee for up-or-down votes. 

Earlier today in this room we had an extended discussion on the 
confirmation process. I think it is only fair to let all the nominees 
and others interested in what is going on, candidly, about the dif- 
ficulties of the confirmation process. We have had a practice of 
slow-downs during the last 2 years of a presidency. It happened in 
the last 2 years of President Reagan, the last 2 years of President 
Bush the first, and happened in the tenure of President Clinton, 
where Republicans were in control for 6 years. 

In 2005, we had very extended filibusters and challenge of chang- 
ing the rules on filibustering with the so-called Constitution, or nu- 
clear, option. It is my hope we’ll be able to process these nominees. 
We’re obviously concerned about the qualifications. As the Chair- 
man, Senator Kohl, has commented, lifetime appointments are 
very, very important. But I do believe we need to proceed with the 
hearings and evaluation and vote up or down on these nominees. 
I will do my best to move the process forward. 

So, on with the show, Mr. Chairman. 

Senator Kohl. Thank you very much. Senator. 

Senator Specter. Senator Warner is next to you. 

Senator Kohl. If you would like to make your introduction. Sen- 
ator Warner. 

PRESENTATION OF MARK DAVIS, NOMINEE TO BE U.S. DIS- 
TRICT JUDGE FOR THE EASTERN DISTRICT OF VIRGINIA 

AND DAVID J. NOVAK NOMINEE TO BE U.S. DISTRICT JUDGE 

FOR THE EASTERN DISTRICT OF VIRGINIA BY HON. JOHN 

WARNER, A U.S. SENATOR FROM THE STATE OF VIRGINIA 

Senator Warner. Thank you, Mr. Chairman, and my lifetime 
friend. Senator Specter. Senator Specter and I have been here, 
we’re going into our 30th year in this institution. I value the 
friendships that I’ve had with you, sir, and Senator Specter, and 
the chairman of this Committee, Chairman Leahy, and many oth- 
ers. I’ve appeared before this Committee, I’m not sure how many 
times, Mr. Chairman, but I know that I have either introduced or 
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sat here on behalf of every member of the Federal judiciary in the 
Commonwealth of Virginia. 

I just think it’s one of the most important functions of a United 
States Senator to work with the President, to work with his col- 
leagues in the Senate, in the advice and consent process. I com- 
mend you, Mr. Chairman, for the dedicated work that you had. 

Today, our two nominees are from Virginia. It’s an unusual situ- 
ation. I’m privileged to introduce Chief Judge Spencer, the Federal 
District Court of the Eastern District of Virginia, who has come on 
behalf of the candidates today. I’d ask if Judge Spencer might rise 
to be recognized. Thank you. Your Honor. 

We also have Judge Morrison of the State Court of Virginia who 
has come on behalf of — Judge Morrison, we thank you. 

Now, Mr. Chairman, I would like unanimous consent to place 
into the record my statement. I see my colleague is here. I can be 
very brief, because the records speak for themselves and need not 
have this old, crackly voice here, which is not working too well 
today, to cover it. 

The first nominee I’d like to address is Judge Davis. He’s Chief 
Judge on a division of our State Court. This young man started in 
my office as an intern, Mr. Chairman, and then came back and 
worked on the staff in my office. His whole judicial career, up 
through his position as Chief Judge, is carefully outlined in this 
statement. Without any hesitation, I unequivocally back this nomi- 
nation and am very, very proud to see one of my staff members 
come before the U.S. Senate to be recognized under the advice and 
consent constitutional procedures for elevation to the judiciary. I 
thank you. 

Next, is a gentleman, Mr. Novak, whom I have come to know in 
the process with my good friend. Senator Webb and I. We work to- 
gether as a team and we interview extensively many, many indi- 
viduals carefully before we first submit the names to the President, 
and then before we come here. I wish to thank Senator Webb. I’ve 
worked in a similar capacity with all of my partners here in the 
Senate and the State of Virginia, be they Republican or Democrat, 
to see that we put forward for the judiciary only those we deem 
qualified. 

Now, this young man, having been a Federal prosecutor myself 
many, many years ago, I would call him the prosecutor’s pros- 
ecutor. He has done so much in his lifetime in the prosecutorial 
work to see that people are fairly prosecuted and to carry out the 
law of the land, which allegedly has been broken in the various 
prosecutions. Again, his entire biography and all the important po- 
sitions that he’s held are captured in detail in my statement. Like- 
wise, I put my unequivocal support behind this fine gentleman. 

I wish to also bring to the Chairman’s attention and that of the 
distinguished Ranking Member that I have spoken to either the 
Senators themselves or their senior staff on behalf of this Com- 
mittee. There is a matter with Mr. Novak. It’s being reviewed with- 
in the Department of Justice. There’s knowledge in here with your 
staff, and I’m confident that this matter will be completely resolved 
prior to the action of this Committee. 

And last, Mr. Chairman, I introduce Ms. Elisebeth Cook. Now, 
each of these distinguished candidates has their family here. Per- 
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haps, I think your protocol is, when they come they introduce their 
own families. She’s joined by members of her family today. This 
fine nominee is nominated to serve as the Assistant Attorney Gen- 
eral responsible for leading the Office of Legal Policy, or the OLP, 
as we know it. That serves as the principal office for the planning, 
development, and coordination of high-priority policy initiatives 
from the Department of Justice, and works closely with the Presi- 
dent on the selection process for the Federal judiciary. 

Again, Phi Beta Kappa. I need not go further. It’s all in here, an 
extraordinary career for this magnificent female professional. 

I thank you, distinguished Chairman and the distinguished 
Ranking Member, and ask again that my full statement be placed 
in the record. 

Senator Kohl. Thank you. Senator Warner. It shall be done, 
without objection. 

[The prepared statement of Senator Warner appears as a submis- 
sion for the record.] 

Senator Kohl. Senator Webb, would you like to speak? 

PRESENTATION OF MARK S. DAVIS, NOMINEE TO BE U.S. DIS- 
TRICT JUDGE FOR THE EASTERN DISTRICT OF VIRGINIA 

AND DAVID J. NOVAK, NOMINEE TO BE U.S. DISTRICT JUDGE 

FOR THE EASTERN DISTRICT OF VIRGINIA BY HON. JIM 

WEBB, A U.S. SENATOR FROM THE STATE OF VIRGINIA 

Senator Webb. Thank you, Mr. Chairman and Ranking Member 
Specter. I would like to begin by associating myself with all the re- 
marks of our senior Senator from Virginia. Actually, as he was giv- 
ing his remarks, I was sitting here remembering that, 24 years ago 
this very month. Senator Warner sat next to me during my con- 
firmation hearing to be Assistant Secretary of Defense, and intro- 
duced me. So when we’re talking about trying to move things for- 
ward in a bipartisan manner here in the Senate, that is one exam- 
ple among many of how we have been able to work over many 
years together. 

I would like to add my own strong support for the nominations 
of Judge Mark Davis and Mr. David Novak, and also I’m pleased 
to join Senator Warner in introducing Elisebeth Cook Collins, who 
is a Virginian who has been nominated as Assistant Attorney Gen- 
eral for Legal Policy at the Department of Justice. We all know the 
role that the Constitution assigns the Senate in the advice and con- 
sent process with respect to our judgeships. These are lifetime ap- 
pointments. 

Virginians expect our Senators to take very seriously our con- 
stitutional duties and to look beyond party affiliations to impartial, 
balanced, fair-minded criteria in examining those people who we 
are going to trust in those fiduciary responsibilities. 

Senator Warner and I, early on, undertook a careful and delib- 
erative joint process in order to find the most qualified judicial 
nominees. This process involved a thorough records review, rig- 
orous interviews jointly held, asking for the opinions of the bar as- 
sociations, many different bar associations in Virginia, and through 
that process we jointly concurred in the high qualifications of 
Judge Davis, and also Mr. Novak. 
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So, without going into any duplicative detail in terms of quali- 
fications, I would ask that my full statement be inserted into the 
record of this hearing, and I would like to associate myself in full 
measure with what Senator Warner has already said. 

Senator Kohl. Thank you. Senator Webb. Without objection, it 
will be done. 

Senator Webb. Thank you, Mr. Chairman. 

[The prepared statement of Senator Webb appears as a submis- 
sion for the record.] 

Senator Kohl. We have two Senators from Missouri with us at 
this point. Senior Senator Chris Bond? 

PRESENTATION OF DAVID GREGORY KAYS, NOMINEE TO BE 

U.S. DISTRICT JUDGE FOR THE WESTERN DISTRICT OF MIS- 
SOURI AND STEPHEN N. LIMBAUGH, JR., NOMINEE TO BE 

U.S. DISTRICT JUDGE FOR THE EASTERN DISTRICT OF MIS- 
SOURI BY HON. CHRISTOPHER S. BOND, A U.S. SENATOR 

FROM THE STATE OF MISSOURI 

Senator Bond. Thank you very much, Mr. Chairman, Senator 
Specter. 

I, too, would associate myself with the general comments made 
by the distinguished senior Senator from Virginia. He always says 
it well, and he did again today. I thank the members of the Com- 
mittee for holding this hearing to consider the nominations for the 
Eastern and Western Federal District Court benches in Missouri, 
the Honorable Stephen Limbaugh and the Honorable Greg Kays, or 
as he’s known in the formal papers, as David Gregory Kays, so 
there is no confusion about referring to him by his middle name. 

Your holding these hearings today, reporting these nominees fa- 
vorably, and ensuring the full Senate approve their nomination will 
help show that the Federal judicial nominating process can work 
to provide Federal judges our courts so desperately need. 

I’m so pleased and proud to be able to be here today, along with 
my colleague. Senator McCaskill, to introduce such outstanding 
nominees to the Federal bench. Both Judge Kays and Judge 
Limbaugh share bipartisan support, both have fine judicial minds, 
and are public servants. They both represent the values and char- 
acter of my Missouri constituents. 

Judge Kays hails from Lebanon, Missouri, a mid-sized city in 
Southwest Missouri. Folks from Southwest Missouri are hard- 
working, God-fearing, family loving. Of course, I like to think of all 
Missourians that way, but they’re particularly proud to do so. But 
you will see today, as I see, that Judge Kays’ sharp legal mind and 
record of experience as a State Circuit Court judge — that’s a trial 
judge — are matched equally by a midwesterner’s modesty, earnest- 
ness, and commitment to duty and service. 

Now, Kansas City is in the Western District of Missouri and pro- 
duces many big-city lawyers and judges, some of whom I was also 
proud to recommend, but I am especially happy that this occasion 
will allow the nomination and hopeful confirmation of a judge from 
Laclede County. 

Judge Limbaugh also hails from a mid-sized city. Cape 
Girardeau, on the Mississippi River in southeastern Missouri. 
Judge Limbaugh and his entire family, which includes more than 
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one greatly distinguished judge, represents the excellence that can 
be achieved and produced in Missouri. 

I would note that his grandfather, one of the leaders of the Bar 
for many years in southeast Missouri, I heard him speak when he 
was 100 years old, a very compelling speaker who told me at the 
time that he had practiced law with my grandfather some 50 years 
before. Judge Rush Limbaugh, Sr. was still a very active and effec- 
tive advocate at that time. 

Judge Stephen Limbaugh is a gentleman. Even his colleagues on 
the Supreme Court, who from time to time disagree with him, be- 
lieve there to be no finer man or judge than Steve Limbaugh. They 
believe, and I agree, that Judge Limbaugh has the attributes nec- 
essary to be an outstanding Federal judge. So, this process thus far 
has worked as it should. 

Outstanding candidates with fine legal minds, exceedingly fine 
character, and bipartisan support are here before you today. I urge 
you to embrace these models of integrity and excellence. You will 
be proud, I assure you, of the service they provide to the Federal 
court, and we are especially proud of them in Missouri. 

I thank you and the Committee. 

Senator Kohl. Thank you for your statement. Senator Bond. 

Senator McCaskill. 

PRESENTATION OF DAVID GREGORY KAYS, NOMINEE TO BE 

U.S. DISTRICT JUDGE FOR THE WESTERN DISTRICT OF MIS- 
SOURI AND STEPHEN N. LIMBAUGH, JR., NOMINEE TO BE 

U.S. DISTRICT JUDGE FOR THE EASTERN DISTRICT OF MIS- 
SOURI BY HON. CLAIRE M. MCCASKILL, A U.S. SENATOR 

FROM THE STATE OF MISSOURI 

Senator McCaskill. Thank you, Mr. Chairman, and thank you. 
Senator Specter, for being here. 

I want to first — maybe the right word today would be to say 
“ditto” to the words of the other Senators from Virginia, and cer- 
tainly my senior citizens — 

[Laughter.] 

Senator Bond. Senator. Senator. 

Senator McCaskill. Excuse me. The senior Senator from Mis- 
souri. 

Let me tell you that I have a connection to both of these nomi- 
nees. Greg Kays is from my mother’s hometown and where I spent 
part of my childhood. And although I don’t know him as well per- 
sonally as I do Judge Limbaugh, I will tell you that there has been 
an outpouring of support for Greg Kays from his community. 

It’s a small-knit community and there are a lot of people that live 
in Lebanon that don’t share my politics, but even those who share 
my politics said, listen, this is a good man. He has been a fine trial 
judge. As someone who has spent some time in a courtroom, as I 
know my colleague from Pennsylvania has, what you want from a 
trial judge is respect for lawyers in the courtroom and respect for 
the law, and an understanding that the judge is there to serve the 
public and not their ego. In fact, Greg Kays has that reputation 
among everyone who appears in his courtroom, and I think he 
would be an outstanding member of the Federal bench and he 
would be, in fact, replacing another trial judge from Lebanon, Mis- 
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souri, a fairly small community in southwest Missouri that I feel 
very close to. 

As to Judge Limbaugh, I consider him a friend. I think that I 
would quote briefly from a letter that was sent to me by Judge 
Wolfe of the Missouri Supreme Court: “Judge Limbaugh has served 
with distinction on the Missouri Supreme Court for many years, 
and two judges that are on the court that came to the court 
through Democratic Governors have expressed publicly what a fine 
judge he is.” This letter is particularly meaningful because not only 
was he appointed by Governor Carnehan, but he had served in 
Governor Carnehan’s administration. He wrote this letter, referring 
to Judge Limbaugh, “He is a magnificent judge. He is civil, he is 
polite, he is extremely conscientious and hardworking. Most of all, 
he truly cares about the law. He is the kind of judge with whom 
you can disagree and the matter is never disagreeable.” 

There have been many kind words said about Judge Stephen 
Limbaugh in terms of his work, his collegiality, but once again, he 
is a former trial judge. He came to the Supreme Court, the highest 
appellate court in our State, from a courtroom. I think it’s wonder- 
ful that he wants to return to a courtroom, because I think the es- 
sence of a trial judge is one who understands that the battle before 
him is one that it is an honor to be in a position to make decisions 
as to the law and to try to make sure that law is applied fairly, 
regardless of who comes to the courtroom. 

So I think these are two outstanding nominees and I’m proud of 
the bipartisan manner in which my colleague, the senior Senator 
from Missouri — 

Senator Bond. Thank you. 

Senator McCaskill. — has worked with me on these nominations. 
I recommend them to the Committee, I recommend them to the 
Senate, and I appreciate your time today. 

Thank you very much. 

Senator Kohl. Well, we thank both the senior and the junior 
Senator from Missouri. We appreciate your being here. 

At this point we’d like to call all five nominees to come forward 
and to remain standing. If you’ll raise your right hand. I’ll admin- 
ister the oath. 

[Whereupon, the nominees were duly sworn.] 

Senator Kohl. You may be seated. 

Starting with Ms. Cook, we will ask each nominee to introduce 
themselves, make any brief comments you’d like to make, and in- 
troduce members of your family as you may see fit. 

Ms. Cook. 

STATEMENT OF ELISEBETH C. COOK, NOMINATED TO BE AS- 
SISTANT ATTORNEY GENERAL FOR THE OFFICE OF LEGAL 

POLICY, DEPARTMENT OF JUSTICE 

Ms. Cook. Thank you, sir. First, I wanted to take you for taking 
the time to chair this hearing today, and Senator Specter, for being 
here today. I also wanted to thank the Chairman for scheduling 
this hearing. I wanted to thank the President for this nomination 
and the Attorney General for the faith that he has placed in me. 

I also wanted to take the opportunity to introduce my family 
members who are here. My parents, Tom and Martha Collins, and 
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my husband, Jim Cook. Jim’s parents, Ron and Maryann, were 
hoping to come today, but Maryann’s mother is not well so they 
were unable to make it. 

Senator Specter. Would you ask your relatives to stand so we 
can greet them? 

Ms. Cook. Please stand. 

Senator Specter. Nice to have you all here. 

Ms. Cook. And I also wanted to thank my friends and colleagues 
who have taken time out of their busy schedules to be here today. 

Senator Kohl. Thank you, Ms. Cook. 

Mr. Davis. 

[The biographical information follows.] 
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XJNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

QUESTIONNAIRE FOR NON-JUDICIAL NOMINEES 

PUBLIC 

1 . Name : Full name (include any former names used), 

Elisebeth Collins Cook 
Elisebeth Bridget Collins 

2. Position : State the position for which you have been nominated. 

Assistant Attorney General (Legal Policy) 

3. Address : List current office address. If city and state of residence differs from your 
place of employment, please list the city and state where you currently reside. 

Office: United States Department of Justice 

950 Pennsylvania Avenue, NW 
Room 4238 

Washington, DC 20530 
Residence: Arlington, VA 

4. Birthplace : State year and place of birth. 

1975; Edina, Minnesota 

5. Marital Status : (include name of spouse, and names of spouse pre-marriage, if 
different). List spouse’s occupation, employer’s name and business address(es). Please, 
also indicate the number of dependent children. 

I am married to James Andrew Cook. 

He is employed as a Police Officer, Mobile Tactical Unit, Amtrak 
50 Massachusetts Avenue, NE 
Washington, DC 20002. 

We do not have children. 

6- Education : List in reverse chronological order, listing most recent first, each college, 
law school, or any other institution of higher education attended and indicate for each the 
dates of attendance, whether a degree was received, and the date each degree was 
received. 
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Harvard Law School, 1997-2000; J.D. awarded June, 2000 
University of Chicago, 1993-1997; B.A. awarded June, 1997 

While at University of Chicago, I attended classes at Universite de Paris, Sorbonne and 
Universite de Paris, Nanterre, through a study abroad program (June, 1995 - March, 
1996). 

7. Employment Record : List in reverse chronological order, listing most recent first, all 
governmental agencies, business or professional corporations, companies, firms, or other 
enterprises, partnerships, institutions or organizations, non-profit or otherwise, with 
which you have been affiliated as an officer, director, partner, proprietor, or employee 
since graduation from college, whether or not you received paynjent for your services. 
Include the name and address of the employer and job title or job description where 
appropriate. 

March, 2005-present 

United States Department of Justice 

Office of Legal Policy 

950 Peimsylvania Avenue, NW 

Washington, DC 20530 

Acting Assistant Attorney General, January, 2008-present 
Deputy Assistant Attorney General, October, 2006-January, 2008 
Counselor, Spring, 2006-0ctober, 2006 
Senior Counsel, March, 2005-Spring, 2006 

November, 2002-March, 2005 
Cooper & Kirk, PLLC 
1 500 K Street, NW 
Washington, DC 20005 
Associate 

August, 2001 -August, 2002 

United States Court of Appeals for the District of Columbia Circuit 

Honorable Laurence H. Silberman 

333 Constitution Avenue, NW 

Washington, DC 20001 

Judicial Law Clerk 

August, 2000- August, 2001 

United States District Court for the Southern District of Texas 

Honorable Lee H. Rosenthal 

515 Rusk Street 

Houston, TX 77002 

Judicial Law Clerk 
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Summer 2000 
Gibson, Dunn & Crutcher 
1050 Connecticut Avenue, NW 
Washington, DC 20036 
Summer Associate 

October, 1998- April, 2000 

Harvard Law School Professors Hal Scott and Charles Fried 
1 563 Massachusetts Avenue 
Cambridge, MA 02138 
Research Assistant 

Summer 1999 
Wiley, Rein & Fielding 
1 776 K Street, NW 
Washington, DC 20007 
Summer Associate 

Summer 1998 
Sales, Vincent & Associes 
43 Rue de Faubourg St. Honore 
Paris, France 75008 
Summer Associate 

Summer 1997 
Century Pool Management 
5020 Nicholson Ct., Suite 201 
Lifeguard/Pool Manager 

8, Military Service and Draft Status : Identify any service in the U.S. Military, including 
dates of service, branch of service, rank or rate, serial number (if different from social 
security number) and type of discharge received. 

I have not served in the military. 

9. Honors and Awards : List any scholarships, fellowships, honorary degrees, academic or 
professional honors, honorary society memberships, military awards, and any other 
special recognition for outstanding service or achievement. 

Attorney General Award (2) 

Phi Beta Kappa 

Graduate with Honors in History, French and the College 
Theodore Neff Prize for Excellence in French Language and Literature 
Jane Morton Scholar (extracurricular and academic achievement) 

Cum Laude graduate from Harvard Law School 
Community Service Award (Harvard Law School) 


3 


VerDate Nov 24 2008 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 


Frm 01083 


Fmt 6601 


Sfmt 6601 


S:\GPO\HEARINGS\47450.TXT SJUD1 


PsN: CMORC 



1074 


10. Bar Associations : List all bar associations or legal or judicial-related committees, 
selection panels or conferences of which you are or have been a member, and give the 
titles and dates of any offices which you have held in such groups. 

American Bar Association 

11. Bar and Court Admission : 

a. List the date(s) you were admitted to the bar of any state and any lapses in 
membership. Please explain the reason for any lapse in membership. 

Virginia, October 28, 2002 
District of Columbia, November 2002 

There have been no lapses in membership. 

b. List all courts in which you have been admitted to practice, including dates of 
adrriission and any lapses in membership. Please explain the reason for any lapse 
in membership. Give the same information for administrative bodies that require 
special admission to practice. 

District of Columbia courts, 1 1/02 

Supreme Court of Virginia, 10/28/02 

United States Court of Appeals for the Second Circuit, 5/1/07 

United States Court of Appeals for the Third Circuit, 2/03/04 

United States Court of Appeals for the Fourth Circuit, 10/28/02 

United States Court of Appeals for the Ninth Circuit, 4/18/06 

United States Court of Appeals for the District of Columbia Circuit, 6/03/03 

United States Court of Appeals for the Federal Circuit, 5/03/03 

United States District Court for the District of Columbia, 6/02/03 

United States District Court for the Eastern District of Virginia, 1/28/04 

United States Court of Federal Claims, 12/09/02 

There have been no lapses in membership. 

12. Memberships : 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 10 or 1 1 to which 
you belong, or to which you have belonged, or in which you have significantly 
participated, since graduation from law school. Provide dates of membership or 
participation, and indicate any office you held. Include clubs, working groups, 
advisory or editorial boards, panels, committees, conferences, or publications. 

Harvard Law School Alumni Association (2000-present) 

McLean Baptist Church (app. 1983-present) 
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Terrorist Screening Center Board of Governance (July 2006-present) 

University of Chicago Alumni Association (1997-present) 

Federalist Society 

Co-Chair, Administrative Law (Judicial Review) Practice Group (app. 2004) 

b. Please indicate whether any of these organizations listed in response to 12(a) 
above currently discriminate or formerly discriminated on the basis of race, sex, 
or religion - either through formal membership requirements or the practical 
implementation of membership policies. If so, describe any action you have taken 
to change these policies and practices. 

None of the organizations listed above discriminate or have discriminated to the 
best of my knowledge. 

13. Published Writings and Public Statements : 

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, 
editorial pieces, or other published material you have written or edited, including 
material published only on the Internet. Please supply four (4) copies of all 
published material to the Coimnittee. 

None. 

b. Please supply four (4) copies of any reports, memoranda or policy statements you 
prepared or contributed in the preparation of on behalf of any bar association, 
committee, conference, or organization of which you were or are a member. If 
you do not have a copy of a report, memorandum or policy statement, please give 
the name and address of the organization that issued it, the date of the document, 
and a summary of its subject matter. 

None. 

c. Please supply four (4) copies of any testimony, official statements or other 
communications relating, in whole or in part, to matters of public policy or legal 
interpretation, that you have issued or provided or that others presented on your 
behalf to public bodies or public officials. 

None. 

d. Please supply four (4) copies, transcripts or tape recordings of all speeches or 
talks delivered by you, including commencement speeches, remarks, lectures, 
panel discussions, conferences, political speeches, and question-and-answer 
sessions. Please include the date and place where they were delivered, and 
readily available press reports about the speech or talk. If you do not have a copy 
of the speech or a transcript or tape recording of your remarks, please give the 
name and address of the group before whom the speech was given, the date of the 
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speech, and a summary of its subject matter. If you did not speak from a prepared 
text, please furnish a copy of any outline or notes from which you spoke. 

NAP ABA (National Asian Pacific American Bar Association) Southeast Regional 
Conference, National Press Club, March 18, 2006 
PATRIOT Act and civil liberties after 9/1 1 

Houston Federalist Society, Houston, TX, February 23, 2007 

Goals and Priorities of the Department of Justice and Office of Legal 
Policy 

Federal Bar Association Panel, Crystal City, VA, March 24, 2007 

Courts-specific legislative agenda; I have no notes or outline of this 
discussion which included court security, judicial pay raises, and judicial 
nominations. 

Fairfax County sponsored panel on Identity Theft, Fairfax, VA, April 12, 2007 
Identity Theft, President’s Task Foree 

National Youth Leadership Forum, Washington, DC, November 20, 2007 
The Department of Justice and the Office of Legal Policy 

I do not speak from prepared texts. 

e. Please list all interviews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these interviews where 
they are available to you. 

I have not given any interviews. 

14. Public Office. Political Activities and Affiliations : 

a. List chronologically any public offices you have held, including the terms of 
service and whether such positions were elected or appointed. If appointed, 
please include the name of the individual who appointed you. Also, state 
chronologically any unsuccessful candidacies you have had for elective office or 
rmsuccessful nominations for appointed office. 

United States Department of Justice 
Office of Legal Policy 

Acting Assistant Attorney General, January, 2008-present 
Deputy Assistant Attorney General, October, 2006-January, 2008 
Counselor, Spring, 2006-0ctober, 2006 
Senior Counsel, March, 2005-Spring, 2006 
Appointed 
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b. List all memberships and offices held in and services rendered, whether 

compensated or not, to any political party or election committee. If you have ever 
held a position or played a role in a political campaign, please identify the 
particulars of the campaign, including the candidate, dates of the campaign, your 
title and responsibilities. 

It is possible that I have been a member of the Republican National Committee by 
virtue of having paid to attend a function in January, 2005. 

I also contributed legal services in 2004 to Lawyers for Btish/Cheney 2004. 

15. Legal Career: Please answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation 
from law school including: 

i. whether you served as clerk to ajudge, and if so, the name of the judge, 
the court and the dates of the period you were a clerk; 

I served as a clerk to the Honorable Laurence H. Silberman 
United States Court of Appeals for the District of Columbia Circuit 
August, 2001 -August, 2002 

I also served as a clerk to the Honorable Lee H. Rosenthal 
United States District Court for the Southern District of Texas 
August, 2000-August, 2001 

ii. whether you practiced alone, and if so, the addresses and dates; 

I have never practiced law alone. 

iii. the dates, names and addresses of law firms or offices, companies or 
governmental agencies with which you have been affiliated, and the nature 
of your affiliation with each. 

March, 2005-present 

United States Department of Justice 

Office of Legal Policy 

950 Petmsylvania Avenue, NW 

Washington, DC 20530 

Acting Assistant Attorney General, January, 2008-present 
Deputy Assistant Attorney General, October, 2006-January, 2008 
Counselor, Spring, 2006-0ctober, 2006 
Senior Counsel, March, 2005-Spring, 2006 


7 


VerDate Nov 24 2008 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 


Frm 01087 Fmt 6601 


Sfmt 6601 


S:\GPO\HEARINGS\47450.TXT SJUD1 


PsN: CMORC 



1078 


VerDate Nov 24 2008 


November, 2002 -March, 2005 
Cooper & Kirk, PLLC 
1500 K Street, NW 
Washington, DC 20005 
Associate 

Summer 2000 
Gibson, Dunn & Crutcher 
1050 Connecticut Avenue, NW 
Washington, DC 20036 
Summer Associate 

b. Describe; 

i, the general character of your law practice and indicate by date when its 
character has changed over the years. 

After law school, I joined Gibson, Dunn & Crutcher, as a Summer 
Associate. I worked on a variety of commercial litigation projects — ^both 
trial and appellate. 

I then clerked for two years — one year at the District Court level, one year 
at a Court of Appeals. During that time, I performed typical law clerk 
duties, including observing court proceedings and assisting my judges as 
they required. 

Upon completion of my second clerkship, I joined Cooper & Kirk, PLLC 
as an associate. While at Cooper & Kirk, I had the opportunity to work on 
a broad range of litigation, from trial to appellate to Supreme Court. A 
significant percentage of my practice focused on Winstar litigation — 
litigation that resulted from the Savings and Loan crisis of the 1980s. 

With respect to the Winstar litigation, I performed a wide range of duties, 
including serving as the sole associate on one trial, second chair in another 
trial, taking and defending depositions, drafting and arguing motions, and 
drafting appellate briefs. 

Since joining the Department of Justice, my work has been primarily 
policy focused, although I have done significant work with respect to 
judicial nominations over the past year. The Office of Legal Policy is 
charged with developing, coordinating, and effectuating major policy 
initiatives of the Department of Justice. While at the office, I have worked 
on a range of policy issues from national security to the President’s 
Identity Theft Task Force. My work has included drafting legislation, 
commenting on proposed legislation, briefing Administration officials and 
congressional staff, and developing policy initiatives. 
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ii. your typical clients and the areas, if any, in which you have specialized. 

In addition to the Winstar work described above, at Cooper & Kirk, I 
spent significant time on a school desegregation case, assisting in the 
representation of a school district seeking unitary status. Other types of 
litigation included representation of attorneys who had been called before 
a grand jury investigating their clients, and counseling of a former 
Member of Congress concerned about a possible ethics investigation. 
Typical clients included Ford Motor Company, Bank of America, and 
Marion County School District. 

While at the Department of Justice, I have also had the opportunity to 
represent the United States in several immigration cases, including serving 
as counsel of record on briefs in the courts of appeals and arguing two 
cases in the courts of appeals. 

c. Describe the percentage of your practice that has been in litigation and whether 
you appeared in court frequently, occasionally, or not at all. If the frequency of 
your appearances in court varied, describe such variance, providing dates. 

While in private practice, my practice was almost exclusively litigation. I 
appeared in court frequently, particularly toward the end of my time in private 
practice. While in government service I have appeared in court infrequently. 

i. Indicate the percentage of your practice in: 

1. federal courts: 98% 

2. state courts of record; 2% 

3. other courts. 

ii. Indicate the percentage of your practice in: 

1 . civil proceedings: 98% 

2. criminal proceedings: 2% 

d. State the number of cases in courts of record you tried to verdict or judgment 
(rather than settled), indicating whether you were sole counsel, chief counsel, or 
associate counsel. 

I have tried two non-jury cases to verdict. In the first trial, I was the sole 
associate counsel, on the second trial I was second chair. 

i. What percentage of these trials were; 

1. jury; 

2. non-jury: 100% 

e. Describe your practice, if any, before the Supreme Court of the United States. 
Please supply four (4) copies of any briefs, amicus or otherwise, and, if 
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applicable, any oral argument transcripts before the Supreme Court in connection 
with your practice, 

I have not argued a case before the Supreme Court. I have assisted in briefing 
two amicus briefs — one as a summer associate in Board of Regents of the 
University of Wisconsin System v. Southworth, 98-1189, the other as an Associate 
at Cooper & Kirk in Silveria v. Lockyear, cert, denied, 124 S. Ct. 803 (2003). It is 
possible that I contributed to other oppositions to or petitions 'for certiorari, but I 
do not recall. 

16. Litigation : Describe the ten (10) most significant litigated matters which you personally 
handled. Give the citations, if the cases were reported, and the docket number and date 
if unreported. Give a capsule summary of the substance of each case. Identify the party 
or parties whom you represented; describe in detail the nature of your participation in the 
litigation and the final disposition of the case. Also state as to each case: 

a. the date of representation; 

b. the name of the court and the name of the judge or judges before whom the case 
was litigated; and 

c. the individual name, addresses, and telephone numbers of co-counsel and of 
principal counsel for each of the other parties. 

1. Citizens Federal Bank v. United States, 92-656; App. April 2004-March 2005 
United States Court of Federal Claims; Judge George Miller 

Citizens Savings Bank sued the United States for money damages arising out of a 
breach of contract that was entered into as part of the Savings & Loan crisis of the 
1980s. This case is a Winstar case. Citizens prevailed in the Court of Federal 
Claims and was awarded almost $19 million in damages. I served as second chair 
during the trial and was heavily involved in all aspects of pre-and post-trial 
briefing. After I left the firm. Citizens prevailed on appeal, and the damages have 
been awarded. 

Co-Counsel: 

David Thompson 

Cooper & Kirk, PLLC 

1 523 New Hampshire Avenue, NW 

Washington, DC 20036 

202-220-9600 

Opposing Counsel: 

Delisa Sanchez 

United States Department of Justice 
11 00 L Street, NW 
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1 523 New Hampshire Avenue, NW 
Washington, DC 20036 
202-220-9600 

Opposing Counsel: 

Kyle Chadwick 

United States Department of Justice 
11 00 L Street, NW 
Washington, DC 20530 
202-616-0476 

6. Granite Management Company v. United States, 04-5065; App. February 2004- 
March 2005; United States Court of Appeals for the Federal Circuit; Judges 
Mayer, Friedman, and Clevenger 

In this Winstar case. Granite Management brought a suit for money damages 
against the United States arising out of the Savings & Loan crisis of the 1 980s. 
The Court of Federal Claims entered summary judgment for the company on the 
issue of liability but granted summary judgment for the United States as to 
damages. After 1 left the firm, the Federal Circuit largely affirmed as to damages, 
but remanded for consideration of one theory of recovery. I am unaware of the 
current status of the claims, and Cooper & Kirk no longer represents Granite 
Management. I was the sole associate on the case and assisted in the briefing 
before the trial and appellate courts. 

Co-Counsel: 

Charles J. Cooper 

Cooper & Kirk, PLLC 

1 523 New Hampshire Avenue, NW 

Washington, DC 20036 

202-220-9600 

Opposing Counsel: 

Tarek Sawi 

United States Department of Justice 
1 100 L Street, NW 
Washington, DC 20530 
202-616-0320 


7. United States v. Marion Country School District, 5:78-cv-22-OC-20; United 
States District Court for the Middle District of Florida; Judge Schlesinger 

The United States originally sued Marion Country School District for civil rights 
violations, and the parties entered into a Consent Decree. Cooper & Kirk was 
engaged in 2004 to seek unitary status and release of Marion Country from the 
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Consent Decree. I assisted in preparing the school district for a Unitary Status 
hearing, which was held after I left the firm. Marion County’s Motion for Unitary 
Status was granted in January, 2007, and the case was dismissed. 

Co-Coxmsel: 

Michael W. Kirk 

Cooper & Kirk, PLLC 

1 523 New Hampshire Avenue, NW 

Washington, DC 20036 

202-220-9600 

Opposing Counsel; 

Tamara Kassabian 

United States Department of Justice 

601 D Street, NW 

Washington, DC 20004 

202-616-3899 


8. Rozhelyuk v. Gonzales, 05-75480; App. May 2006-February 2007; United States 
Court of Appeals for the Ninth Circuit; Judges Beezer, Fernandez, and McKeown 

Lidiya Rozhelyuk and her 14-year-old daughter, Nataliya Sorokhan, natives and 
citizens of the Ukraine, petitioned for review of the Board of Immigration 
Appeals’ decision that affirmed the Immigration Judge’s denial of their 
applications for asylum, withholding of removal, and relief under the Convention 
Against Torture (“CAT”). The Ninth Circuit denied the petition for review. I 
served as counsel of record on behalf of the government in the Ninth Circuit and 
briefed the petition for review. 

Co-Counsel: 

Jonathan Cohn 

United States Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, DC 20530 
202-353-7958 

Opposing Counsel: 

Leah W. Hurwitz, Esq. 

2727 Camino del Rio South, Suite 110 
San Diego, CA 92108 
(619)239-7855 

9. Vasquez-Arellanes v. United States, 05-76399; App. April 2006-present; United 
States Court of Appeals for the Ninth Circuit; No Panel Identified 
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In this immigration case, the petitioner seeks review of an Immigration Judge’s 
decision to deny her cancellation of removal for nonpermanent residents, and the 
Board of Immigration Appeals’ affirmance of that decision. The petitioner 
contends that the Immigration Judge erroneously concluded that she lacked the 
requisite good moral character. I serve as counsel of record for the government 
and briefed the petition for review in the Ninth Circuit. 

Co Counsel: 

Jonathan Cohn 

United States Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, DC 20530 
202-353-7958 

Opposing Counsel; 

Daphna Mendelson 
295 89th Street, Suite 20 1 
Daly City, California 94015 
650-757-8500 


10. AmBase Corporation v. United States, 93-531C; App. November 2002-March 
2005; United States Court of Federal Claims; Judge Loren Smith 

In this Winstar suit, a holding company which owned defunct thrift and 
corporation which owned all of holding company's stock brought suit for money 
damages against the United States alleging that enactment of the Financial 
Institutions Reform, Recovery and Enforcement Act (FIRREA) breached a 
contract. The Federal Deposit Insurance Corporation (FDIC) intervened as 
successor to rights of thrift. AmBase filed a motion to dismiss the FDIC, and a 
motion to define the measure of damages. Judge Smith held that there was 
jurisdiction to review the FDIC’s administration of the thrift receivership when 
determining the value of damages to be awarded to thrift shareholders. I assisted 
in the briefing before the Court of Federal Claims. This suit is currently set for 
trial. 

Co-Counsel: 

Charles J. Cooper 

Cooper & Kirk, PLLC 

1 523 New Hampshire Avenue, NW 

Washington, DC 20036 

202-220-9600 

Opposing Counsel: 

David Levitt 

United States Department of Justice 
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17. Legal Activities : Describe the most significant legal activities you have pursued, 
including significant litigation which did not progress to trial or legal matters that did not 
involve litigation. Describe fully the nature of your participation in these activities. 
Please list any client(s) or organization(s) for whom you performed lobbying activities 
and describe the lobbying activities you performed on behalf of such client(s) or 
organizations(s). (Note: As to any facts requested in this question, please omit any 
information protected by the attorney-client privilege.) 

In my current position, very little of my work involves litigation; instead, I work 
primarily on development of legal policy. This work includes drafting legislation, 
analyzing legislative proposals, and implementing statutory requirements. 

While in private practice, I was involved in some legal activities that did not involve 
litigation; for example, I assisted in the representation of a former Member of Congress 
who was concerned that he could be the subject of an ethics investigation. I also assisted 
in counseling a client as to the potential ramifications of a legislative proposal for that 
client’s organization. 

I have not performed any lobbying. 

18. Teaching : What courses have you taught? For each course, state the title, the institution 
at which you taught the course, the years in which you taught the course, and describe 
briefly the subject matter of the course and the major topics taught. If you have a 
syllabus of each course, please provide four (4) copies to the committee. 

I have not taught any courses. 

19. Deferred Income/ Future Benefits : List the sources, amounts and dates of all 
anticipated receipts from deferred income arrangements, stock, options, uncompleted 
contracts and other future benefits which you expect to derive from previous business 
relationships, professional services, firm memberships, former employers, clients or 
customers. Please describe the arrangements you have made to be compensated in the 
future for any financial or business interest. 

Pursuant to agreement, Cooper & Kirk, PLLC holds my 401(k). I also participate in the 
Thrift Savings Plan through my employment with the Department of Justice. 

20. Outside Commitments During Service : Do you have any plans, commitments, or 
agreements to pursue outside employment, with or without compensation, during your 
service in the position to which you have been nominated? If so, explain. 

I do not. 
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2 1 . Sources of Income : List sources and amounts of all income received during the 

calendar year preceding your nomination and for the current calendar year, including all 
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other 
items exceeding $500 or more (If you prefer to do so, copies of the financial disclosure 
report, required by the Ethics in Government Act of 1978, may be substituted here.) 

Please see attached financial disclosure report. 


22. Statement of Net Worth : Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

Please see attached Net Worth Statement 

23. Potential Conflicts of Interest : 

a. Identify any affiliations, pending litigation, financial arrangements, or other 
factors that are likely to present potential conflicts-of-interest during your initial 
service in the position to which you have been nominated. Explain how you 
would address any such conflict if it were to arise. 

The only potential conflicts of interest that could arise would involve matters that 
I handled in private practice (which did include suits against the United States), 
and any legislation or proposal that could provide a financial benefit to me and/or 
my husband. 

b. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. 

In the event of a potential conflict of interest, I will consult with the ethics 
officials for the Department of Justice. 

24. Pro Bono Work : An ethical consideration under Canon 2 of the American Bar 
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged.” Describe what you have done to fulfill these 
responsibilities, listing specific instances and the amount of time devoted to each. If you 
are not an attorney, please use this opportunity to report significant charitable and 
volunteer work you may have done. 

While in private practice, I assisted in multiple representations undertaken for reduced 
fees or pro bono. For example, I assisted in the drafting and filing of a brief on behalf of 
a public interest organization seeking to protect its First Amendment rights. In addition, 
I assisted in the representation of an individual challengmg a federal regulation that had 
been construed to prohibit him from sending a bible, political magazines, and other 
material to his son, who was then serving in Kuwait or Saudi Arabia. 
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FINANCIAL STATEMENT 
NET WORTH 


Provide a complete, current financial net worth statement which itemizes in detail all assets (including bank accounts, 
real estate, securities, trusts, investments, and other financial holdings) all liabilities (including debts, mortgages, Joans, 
and other financial obligations) of yourself, your spouse, and other immediate members of your household. 


1 ASSETS 

LIABILITIES 1 

Cash on hand and in banks 


10 

307 

Notes payable to banks-secured 




U.S. Government securities-add schedule 


5 

688 

Notes payable to banks-unsecured 




Listed securities-add schedule 


68 

338 

Notes payable to relatives 




Unlisted securities-add schedule 




Notes payable to odiers 




Accounts and notes receivable: 




Accounts and bills due 


22 

131 

Due from relatives and friends 




Unpaid income tax 




Due from others 




Other unpaid income and interest 




Doubtful 




Real estate mentgages payable-add 
schedule 


301 

330 

Real estate owned-add schedule 


450 

000 

Chattel mortgages and other liens payable 




Real estate mortgages receivable 




Other debls-itemize: 




Autos and other personal property 


12 

000 

Student Loans 


26 

479 

Cash value-life insurance 








Other assets itemize: 








IRA 


2 

335 





TSP Account 


45 

074 









Total liabilities 


349 

940 





Net Worth 


243 

802 

Total Assets 


593 

742 

Total liabilities and net worth 


593 

742 

CONTINGENT LIABILITIES 




GENERAL INFORMATION 




As endorser, comaker or guarantor 

Klo 



Are any assets pledged? (Add schedule) 

NO 



On leases or contracts 

Mo 



Are you defendant in any suits or legal 
actions? 

NO 



Legal Claims 

kJo 



Have you ever taken bankruptcy? 

NO 



Provision for Federal InctMUC Tax 








Other special debt 

NO 
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FINANCIAL STATEMENT 
NET WORTH SCHEDULES 


U.S. Government Seciirities 

Series EE and I Bonds $ 5,688 

Listed Securities 

Evergreen $ 20,786 

Fidelity 587 

Wachovia 401 (K) 46,965 

Total Listed Securities 68,338 

Real Estate Owned 

Personal residence $ 450,000 

Real Estate Mortgages Payable 

Personal residence $ 301,330 
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U.S. Department of Justice 
Justice Management Division 
Departmental Ethics Office 


Washington, D.C. 2QS3Q 

JAN 3 1 2008 


Mr, Robert I, Cusick 
Director 

Office of Government Ethics 
Suite 500 

1201 New York Avenue, NW 
-Washington, DC 20005-3919 

Dear Mr. Cusick: 

In accordance with the provisions of Title I of the Ethics in Government Act of 1978 as amended, 
I am forwarding the financial disclosure report of Elisebeth C. Cook, who has been nominated by 
the President to serve as Assistant Attorney General, Office of Legal Policy, Department of 
Justice. We have conducted a thorough review of the enclosed report. 

The conflict of interest statute, 1 8 U.S.C. § 208, requires that Ms. Cook recuse herself from 
participating personally and substantially in a particular matter that has a direct and predictable 
effect on her financial interests or the financial interests of any other person whose interests are 
imputed to her, unless she first obtains a written waiver, pursuant to Section 208(b)(1), or 
qualifies for a regulatory exemption, pursuant to Section 208 (b)(2). In determining whether a 
particular matter has a direct and predictable effect on her financial interests or on those of any 
other person whose interests are imputed to her, Ms. Cook will consult wilh Department of 
Justice ethics officials. Ms. Cook has been advised and understands that as a Senate-confirmed 
Presidential appointee, she is not permitted to have any outside earned income during her service 
in the position. 

We have advised Ms. Cook that because of the standard of conduct on impartiality at 
5 CFR 2635.502, she should seek advice before participating in a particular matter involving 
specific parties which she knows is likely to have a direct and predictable effect on the financial 
interest of a member of her household, or in which she knows that a person with whom she has a 
covered relationship is or represents a party. 
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Mr. Robert I. Cusick 


Page 2 


Based on the above agreements and counseling, I am satisfied that the report presents no conflicts 
of interest under applicable laws and regulations and that you can so certify to the Senate 
Judiciary Committee. 


Sincerely, 



Assistant Attorney General 
for Administration and 
Designated Agency Ethics Official 

Enclosure 
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STATEMENT OF MARK S. DAVIS, NOMINATED TO BE U.S. 

DISTRICT JUDGE FOR THE EASTERN DISTRICT OF VIRGINIA 

Mr. Davis. Thank you, Mr. Chairman. Thank you for scheduling 
this hearing. I want to thank the President, and also thank Sen- 
ator Warner and Senator Webb for recommending me to the Presi- 
dent. 

I am honored to have here today my parents, Barbara and Ralph 
Davis. I’d ask them to stand. I also have my brother, Mike Davis, 
and his wife Donna. I’d ask them to stand. And my nephew, Dustin 
Davis. I’m honored to also have, as you heard Senator Warner in- 
troduce, one of my fellow colleagues from the Circuit Court where 
I sit. Judge Morrison. I have numerous friends here and I won’t 
burden you with all the names, but I’m very appreciative of all of 
them being here. 

Thank you. 

Senator Kohl. Thank you, Mr. Davis and the other members of 
your family and friends who are here. 

[The biographical information follows.] 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

QUESTIONNAIRE FOR JUDICIAL NOMINEES 

PUBLIC 


1. Name : Full name (include any former names used). 

Mark Steven Davis 

2. Position : State the position for which you have been nominated. 

United States District Judge for the Eastern District of Virginia 

3- ■ Address : List current office address. If city and state of residence differs from your 
place of employment, please list the city and state where you currently reside. 

Portsmouth Circuit Court 
601 Crawford Street 
Portsmouth, Virginia 23704-3807 

4. Birthplace : State year and place of birth. 

1962; Portsmouth, Virginia 

5. Marital Status : (include name of spouse, and names of spouse pre-marriage, if 
different). List spouse’s occupation, employer’s name and business address(es). Please, 
also indicate the number of dependent children. 

Not married 

6. Education : List in reverse chronological order, listing most recent first, each college, 
law school, or any other institution of higher education attended and indicate for each the 
dates of attendance, whether a degree was received, and the date each degree was 
received. 

Washington & Lee University School of Law; 08/85 - 05/88; Juris Doctor, May 1988 
University of Virginia; 08/82 - 05/84; Bachelor of Arts, May 1 984 
Longwood University; 08/80 - 05/82; no degree 

7. Employment Record : List in reverse chronological order, listing most recent first, all 
governmental agencies, business or professional corporations, companies, firms, or other 
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enterprises, partnerships, institutions or organizations, non-profit or otherwise, with 
which you have been affiliated as an officer, director, partner, proprietor, or employee 
since graduation from college, whether or not you received payment for your services. 
Include the name and address of the employer and job title or job description where 
appropriate. 

Employment: 

04/03 to present 

Supreme Court of Virginia, Judge of the Third Judicial Circuit of Virginia (Portsmouth 
Circuit Court) 

100 North Ninth Street 
Richmond, Virginia, 23219 

Judge, 2003 - 2006; I have served as Chief Judge since July 1, 2006 
09/98 - 04/03 

Law Firm of Carr & Porter LLC 

This firm was located in Portsmouth, Virginia, but is no longer is existence 
I was a partner at the firm handling general civil litigation matters 

09/89-09/98 

Law Firm of McGuire Woods LLP 
9000 World Trade Center 

101 W. Main Street 
Norfolk, Virginia 23510 

associate from 1989 -1996, partner from 1996 - 1998 
08/88 - 08/89 

United States District Court for the Eastern District of Virginia 

600 Granby Street 

Norfolk, Virginia 23510 

law clerk to the Honorable John A. MacKenzie 

05/88-08/88 

Law Firm of McGuire Woods LLP 
9000 World Trade Center 
101 W. Main Street 
Norfolk, Virginia 23510 
summer associate 

5/87 - 8/87 

Law Firm of Jett, Berkley, Furr & Padgett 

firm was located in Norfolk, but merged with McGuire Woods LLP around 1994 
summer associate 
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05/86 - 08/86 
Virginia Power Company 
120 Tredegar Street 
Richmond, Virginia 23219 

summer lobbying intern in the Washington (now-closed) office of the company lobbyist 
05/84-08/85 

United States Senator John W, Warner 
Russell Senate Office Building 
Washington, D.C. 20510 
staff assistant 

Other Affiliations: 


Westminster-Canterbury on the Chesapeake Bay, a non-profit continuing care retirement 
community operated by the Episcopal and Presbyterian Churches, 3100 Shore Drive, 
Virginia Beach, Virginia 23451; Board of Trustees, 2001 - 2007; Resident Relations 
Committee, Chairman, 2004-2006; Marketing Committee, 2001-2004; I served as a 
volunteer member of the Board of Trustees that oversaw the operation of the retirement 
community and I received no payment for such service 

Virginia International Terminals, Inc., operator of port facilities owned by the 
Commonwealth of Virginia’s Virginia Port authority (VPA); 600 World Trade Center, 
Norfolk, Virginia 23510; Board of Directors, 2000 - 2003; Secretary and Executive 
Committee, 2002 - 2003; Audit Committee, 2000 - 2003; I was appointed by the 
Virginia Port Authority, owner of the port facilities, to serve as a member of the Board of 
Directors for this operating company and also served on the listed committees and was 
paid a per meeting stipend of $200 for my attendance at such meetings 

Chesapeake Bay Bridge and Tunnel Commission, a political subdivision of the 
Commonwealth of Virginia that owns and operates the Chesapeake Bay Bridge and 
Tunnel, 32386 Lankford Highway, P.O. Box 111, Cape Charles, Virginia 233 10; 
Commissioner, 1999-2003; Secretary/Treasurer, 2000-2003; 1 was a gubernatorial 
appointment to the commission and was paid a per meeting stipend of $50 plus mileage 
reimbursement for my attendance 

The National Conference for Community and Justice (NCCJ) (formerly National 
Conference of Christians and Jews), Virginia Region, a private human relations 
organization. The Virginia Region of the NCCJ has now become the Virginia Center for 
Inclusive Communities, 5511 Staples Mill Road, Suite 202, Richmond, Virginia 23228, 
but has essentially maintained the same employees and board. I served on the Tidewater 
Region Board of Directors front 1995-2003 and as President from 2000-2002. I also 
served on the State Board of Directors from 2000-2002. This was a non-profit 
organization and I received no payment for my service 
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Regent University School of Law Board of Visitors, an advisory board (with no policy- 
making authority) to the Dean of this private law school, 1 000 Regent University Drive, 
Virginia Beach, Virginia 23464; 2004 - present; the Chief Justice of the Virginia 
Supreme Court (among others) serves on this advisory board and I was invited to join the 
advisory board in 2004, shortly after I became a Virginia circuit court judge. I have not 
received payment for my service on this advisory board 

The Norfolk Marine Institute, a non-profit youth rehabilitation school for youthful 
offenders and at-risk youth, 315 Avory Avenue, Norfolk, Virginia 23523; Board of 
Directors, 1995-2003; Chairman of Board, 1999-2001; President, 2001-2003; I was 
appointed by the other members of the Board and did not receive payment for my service 

Galilee Episcopal Church, 3928 Pacific Avenue, Virginia Beach, Virginia 23451; 
member of Vestry 2002-2005, 1996-1999; Senior Warden, 2002-2004; Missions 
Committee, 1996-2002, Chairman, 1998-2002; Finance Committee, 1996-2002; Strategic 
Planning Committee, 2006-2007; I was a lay member of these entities and did not receive 
payment for my activities 

Episcopal Diocese of Southern Virginia, 600 Talbot Hall Road, Norfolk, Virginia 23505; 
Committee for Department of Mission, 1997-2000; worked to establish and assist new 
churches within the diocese; I was a lay member of this committee and did not receive 
payment for my activities 

8. Military Service and Draft Status : Identify any service in the U.S. Military, including 
dates of service, branch of service, rank or rate, serial number (if different from social 
security number) and type of discharge received. 

I did not serve in the military. 

9. Honors and Awards : List any scholarships, fellowships, honorary degrees, academic or 
professional honors, honorary society memberships, military awards, and any other 
special recognition for outstanding service or achievement. 

2003 AV rating from Martindale-Hubbell 

2002 Legal Elite listing in Virginia Business Magazine 

2001 Top 40 Under 40 in Dolan’s Virginia Business Observer Newspaper 

1998 BV rating from Martindale-Hubbell 

1993-4 Hampton Roads Chamber of Commerce, Leadership Hampton Roads Class 

10. Bar Associations : List all bar associations or legal or judicial-related committees, 
selection panels or conferences of which you are or have been a member, and give the 
titles and dates of any offices which you have held in such groups. 

Maritime Law Association of the United States 

Member, 1994-present; Salvage Committee, 1996-2003, Vice Chair, 2002-2003; 
Fisheries Committee, 1998-2003 
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Virginia State Bar, 1988 to present 

Litigation Section Young Lawyers Committee 1992-1996, Secretary 1994 

American Bar Association, approx. 1989-1993 

Federal Bar Association, approx. 1990-1998 

James Kent American Inn of Court; 2005-present 
Pupilage Team Leader, 2007 

r Anson Hoffman American Inn of Court; 1997-2000 

Virginia Bar Association; 1989 to present 

Portsmouth Bar Association; 1998-present 
Secretary, 2002-2003 

Norfolk-Portsmouth Bar Association; 1989-present 
Judicial Endorsements Committee, 1996-2001 

Virginia Association of Defense Attorneys, approx. 1 989-2003 

Inter- American Bar Association, approx. 1992-1998 

Christian Legal Society, approx. 1990-1994 

National Council of School Attomey.s, approx. 1 992- 1 998 


11. Bar and Court Admission : 

a. List the date(s) you were admitted to the bar of any state and any lapses in 
membership. Please explain the reason for any lapse in membership. 

Virginia - 1988; no lapses in membership 

b. List all courts in which you have been admitted to practice, including dates of 
admission and any lapses in membership. Please explain the reason for any lapse 
in membership. Give the same information for administrative bodies that require 
special admission to practice. 

Bar of the Virginia Supreme Court, admitted in 1988 

Supreme Court of the United States, admitted in 1999 

United States Court of Appeals for the Fourth Circuit, admitted in 1989 

United States District Court for the Eastern District of Virginia, admitted in 1989 
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United States Bankruptcy Court for the Eastern District of Virginia, admitted 
1989; 

There have been no lapses in membership for any of these courts. 

1 2. Memberships : 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 10 or 1 1 to which 
you belong, or to which you have belonged, or in which you have significantly 
participated, since graduation from law school. Provide dates of membership or 
participation, and indicate any office you held. Include clubs, working groups, 
advisory or editorial boards, panels, committees, conferences, or publications. 

In addition to those organizations listed above in response to questions 7, 10 & 
11,1 have belonged to the following organizations: 

University of Virginia Alumni Association, member since approximately 1985 

Washington & Lee University School of Law Alumni Association, member since 
approximately 1989 

Hampton Roads Maritime Association; Legislative Committee, 1994-1998 

United Way; Norfolk Professional Campaign, Chairman, 1995; Keel Club 
Campaign, legal Campaign Co-Chair, 1994 

National Society Sons of the American Revolution (SAR), Norfolk, Chapter. 
Order of First Families of Virginia (OFFV). 

World Affairs Council of Greater Hampton Roads, approx. 1992-1998 

Virginia Historical Society, approx. 1995-2007 

United States Tennis Association, approx. 2002-2007 

Town Point Club at the Town Point Center in Norfolk, Virginia, a non- 
discriminatory dining club, approx. 1992-2000 

Virginia Fellowship - 1 participated last year with the group that puts on the 
Leadership Prayer Breakfast on the first day of the Virginia General Assembly 
legislative session, where all three branches of Virginia government come 
together - similar to the National Prayer Breakfast. 
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b. The American Bar Association's Commentary to its Code of Judicial Conduct 
states that it is inappropriate for a Judge to hold membership in any organization 
that invidiously discriminates on the basis of race, sex, or religion. Please 
indicate whether any of these organizations listed in response to 12a above 
currently discriminate or formerly discriminated on the basis of race, sex, or 
religion - either through formal membership requirements or the practical 
implementation of membership policies. If so, describe any action you have taken 
to change these policies and practices. 

Other than as listed here, the other listed organizations do not discriminate on the 
basis of race, sex or religion in any way of which I am aware. 

National Society Sons of the American Revolution (SAR), Norfolk, Chapter. 

This organization is for male descendants of those involved in the American 
Revolution, while its sister organization. Daughters of the American Revolution 
(DAR), is for such female descendants. SAR does not discriminate on the basis 
of race, color, religion, age, handicap, or national origin. SAR engages in 
charitable work such as providing student scholarships and promoting historical 
education about the American Revolution. 

Galilee Episcopal Church and the Episcopal Diocese of Southern Virginia are 
obviously organizations for those professing the Christian faith. Similarly, while 
it is not necessary to profess the Christian faith in order to eimoll at Regent 
University School of Law (and there are students there who do not profess the 
Christian faith), all students acknowledge upon enrolling that they understand that 
the principles underlying the Christian faith will be integrated into their legal 
education. It also appears to me that all the members of the Virginia Fellowship 
(referenced above) profess the Christian faith, and 1 assume the leadership limits 
the group in that manner, though 1 have never specifically asked. These 
limitations appear to me to be consistent with Canon 2 (C) of the ABA’s Code of 
Judicial Conduct. 

13. Published Writings and Public Statements : 

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, 
editorial pieces, or other published material you have written or edited, including 
material published only on the Internet. Please supply four (4) copies of all 
published material to the Committee. 

“Protecting School Board Members from Umeasonable Discovery,” an article 
published in the March 1995 issue of INQUIRY & ANALYSIS, the official 
journal of the National School Boards Association Council of School Attorneys 

“A Practical Approach to Rule 5:1 1,” an article published in the Summer 1995 
issue of the Virginia State Bar LITIGATION NEWS magazine 


7 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 


Frm 01114 Fmt6601 


Sfmt 6601 


S:\GPO\HEARINGS\47450.TXT SJUD1 


PsN: CMORC 



1105 


b. Please supply four (4) copies of any reports, memoranda or policy statements you 
prepared or contributed in the preparation of on behalf of any bar association, 
committee, conference, or organization of which you were or are a member. If 
you do not have a copy of a report, memorandum or policy statement, please give 
the name and address of the organization that issued it, the date of the document, 
and a summary of its subject matter. 

None 

c. Please supply four (4) copies of any testimony, official statements or other 
communications relating, in whole or in part, to matters of public policy or legal 
interpretation, that you have issued or provided or that others presented on your 
behalf to public bodies or public officials. 

None 

d. Please supply four (4) copies, transcripts or tape recordings of all speeches or 
talks delivered by you, including commencement speeches, remarks, lectures, 
panel discussions, conferences, political speeches, and question-and-answer 
sessions. Please include the date and place where they were delivered, and 
readily available press reports about the speech or talk. If you do not have a copy 
of the speech or a transcript or tape recording of your remarks, please give the 
name and address of the group before whom the speech was given, the date of the 
speech, and a summary of its subject matter. If you did not speak from a prepared 
text, please furnish a copy of any outline or notes from which you spoke. 

In 1994 I spoke at a Virginia Bar Foundation Continuing Legal Education seminar 
on “Equity Practice in Virginia” held in Norfolk, Virginia; I do not have a copy of 
my remarks, but I basically summarized the law of equity in Virginia. 

At the request of then-Virginia Port Authority General Counsel Robert Merhige, 
who taught the International Law Class at Regent University School of Law as an 
adjunct professor, I spoke as a guest lecturer to the class once each in 1995, 1997 
and 1999 about the international law issues involving the salvage of the RMS 
Titanic; I did not retain copies of my remarks 

At my 2003 investiture as a Virginia circuit court judge, I delivered prepared 
remarks from the bench thanking family, colleagues, and friends 

Since becoming a judge, I have served on several panels with other judges and 
have simply answered questions without prepared remarks; Virginia Trial 
Lawyers Association (2004), Norfolk-Portsmouth Bar Association (2007), 
Virginia Circuit Court Clerk’s Association (2005), Panel Member answering 
audience questions at Norfolk-Portsmouth Bar Foundation Seminar entitled “Law 
School For Journalists” (2007) 
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Guest speaker at the Green Acres Presbyterian Church (Portsmouth, Va.) Men’s 
Group on the topic of “Why Norfolk Became Associated with Historic Shipwreck 
Salvage” (2007) 

I have spoken twice (2004 and 2006) to the graduating class of a local drug 
treatment program run by Mount Carmel Baptist Church in Portsmouth, Virginia. 

I have spoken to numerous classes of school students coming to the Portsmouth 
Circuit Court during my tenure on the court. The students observe court and then 
ask questions. I have also spoken at local public schools. No prepared remarks 

e. Please list all interviews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these interviews where 
they are available to you. 

I have been interviewed on numerous occasions regarding cases I have handled, 
particularly the salvage case involving the RMS TITANIC, but I do not have 
audio/video clips or transcripts of such interviews. Many of these interviews 
resulted in short quotes in newspaper articles, but no extended interview. 

14. Judicial Office : State (chronologically) anyjudicial offices you have held, whether 
such position was elected or appointed, and a description of the jurisdiction of each such 
court. 

On April 16, 2003 I was sworn in as Circuit Court Judge for the Third Judicial Circuit of 
Virginia (Portsmouth Circuit Court). Pursuant to the provisions of Article VI, § 7 of the 
Constitution of Virginia, I was chosen by a vote of a majority of the members elected to 
each house of the Virginia General Assembly for an eight year term beginning in 2003. 
The circuit court is the trial court of general jurisdiction in Virginia. Pursuant to a vote of 
the five judges in the Third Circuit, I began a two-year term as Chief Judge in July 2006. 

15. Citations : If you are or have been a judge, please provide; 

a. citations for all opinions you have written (including concurrences and dissents); 

Below is a list of all the Opinions I have written. While there is no official 
Virginia Circuit Court reporter, the University of Richmond publishes circuit 
court opinions in the Virginia Circuit Court Reporter - a bound volume published 
regularly and picked up by LEXIS and WESTLAW. Therefore, where an opinion 
I authored is published in the Circuit Court Reporter, it is listed as Cir. Ct. 

(DATE). If the opinion is not in the Circuit Court Reporter, but is available 

on the LEXIS or WESTLAW databases, I have listed the citation to at least one of 
their databases. All of the opinions published in the Circuit Court Reporter are 
also available on LEXIS. If one of these opinions is not available in any of these 
locations, 1 have just listed the case number. 
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1 . Jay-Ton Construction Company v. Bowen Construction Services, Inc., 62 
Va. Cir. 414 (2003) 

2. Mary Lou Cooley v. Melinda L, Gaines - CL02-2041 (2003) 

3. Commonwealth of Virginia v. James Osias Simone, Jr., 63 Va. Cir. 216 
(2003) (2 opinions reported together) 

4. Joann B. Adams v. Thomas Doughtie, 63 Va. Cir. 505 (2003) 

5. Damon Arland Anderson v. T. S. Ray, Warden Augusta Correctional 
Center, 63 Va. Cir. 550 (2004) 

6. Kimberly R. Askew v. John Doe I, John Doe II, and Tasha Williams - 
CL03-2753 (2004) 

7. Commonwealth of Virginia v. Wallace D. Waddler, 65 Va. Cir. 41 8 
(2004) 

8. Carol Wright v. Eli Lilly and Company, et al, 65 Va. Cir. 485 (2004) 

9. Commonwealth of Virginia v. Myra L. Stewart, 66 Va. Cir. 135 (2004) 

10. Carol Wright v. Eli Lilly and Company, et al, 66 Va. Cir. 195 (2004) 

1 1. Commonwealth of Virginia v. Wallace Waddler, 66 Va. Cir. 257 (2004) 

12. PRHA V. Philip Ison, 66 Va. Cir. 336 (2005) 

13. Randall E. Appleton v. Bondurant and Appleton, 67 Va. Cir. 95 (2005) 

14. Randall E. Appleton v. Bondurant and Appleton, 68 Va. Cir. 208 (2005) 

15. John Patrick McCarthy v. Chadwick W. Atwood, 67 Va. Cir. 237 (2005) 

16. Donna L. Brooks v. Blueridge General, Inc., 67 Va. Cir. 274 (2005) 

17. Jeffrey Pose v. Gwaltney of Smithfield, LTD., 67 Va. Cir. 347 (2005) 

18. Michael C. Jarrett v. Lon Goldman, et al, 67 Va. Cir. 361 (2005) 

19. Randall E. Appleton v. Bondurant and Appleton, 68 Va. Cir. 208 (2005) 

20. Dr. David R. Denny v. C. Wayne Prince, et al, 68 Va. Cir. 339 (2005) 

21. John R. Wilson v. Norfolk and Portsmouth Belt Line Railroad, 69 Va. Cir. 
153 (2005) 

22. Jamie Lee Ewers, et al v. Carey C. Parker and Patsy Parnell Parker, 69 Va. 
Cir. 464 (2006) 

23. Nadina Young v. Food Lion, Store Number 622, 70 Va. Cir. 313 (2006) 

24. Commonwealth of Virginia v. Sean J. Wallace , 70 Va. Cir. 341 (2006) 

25. Abdul L. Aswad v. Norfolk Southern Railway Company, 2006 Va. Cir. 
LEXIS 43 (2006) 

26. John R. Wilson v. Norfolk and Portsmouth Belt Line Railway, 70 Va. Cir. 
383 (2006) 

27. Ernestine A. Duncan v. Kermit L. Duncan, 2006 Va. Cir. LEXIS 74 
(2006) 

28. Bernadette E. Alexander v. Carl Alexander, Sr., 2006 Va. Cir. LEXIS 100 
(2006) 

29. Mark K. Bunch v. Rhodes M. Artz, Jr., 7 1 Va. Cir. 358 (2006) 

30. Dwain W. Sharp v. Elijah Sharp, III, 2006 WL 3088067 (2006) 

31. Commonwealth of Virginia v. Marlin T. Arrington, 2007 Va. Cir. LEXIS 
8 (2007) 

32. Bonnie Stevens v. Nho T. Miller, 2007 Va. Cir. LEXIS 28 (2007) 

33. Janiece L. Cage v. William A. Cage, 2007 Va. Cir. LEXIS 30 (2007) 

34. Theresa Askew v. Jerry R. Askew, CL06-1 148 (2007) 
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b. a list of cases in which certiorari has been requested or granted; 

As for the Virginia Supreme Court, I am not notified when a discretionary petition 
for appeal of one of my decisions is filed there, nor am I notified when a decision 
is made on such petition. I am only notified by way of a written opinion or order 
if the matter is accepted for appeal. 

There is only one of my decisions, of which I am aware, where a petition for 
certiorari has been granted by the U.S. Supreme Court. That case is Moore v. 
Commonwealth, 212 Va. 717, 636 S.E.2d 395 (2006), petition for cert, granted, 
2007 U.S. LEXIS 9069 (U.S. Sept. 25, 2007). 

c. a short summary of and citations for all appellate opinions or orders where your 
decisions were reversed or where your judgment was affirmed with significant 
criticism of your substantive or procedural rulings; 

In Goodman v. Commonwealth, 2007 Va. App. LEXIS 383 (2007)(unpublished 
disposition), I denied a motion to suppress a firearm and statements taken from a 
defendant who was charged with possession of a firearm after having been 
convicted of a felony. The police had received information from a reliable 
confidential informant that the defendant had been trying to sell the gun in a high- 
crime, high-drug area and that he possibly had an outstanding warrant. When the 
police stopped and searched the defendant, they found a gun on him and 
discovered that he did have an outstanding warrant. Because there was nothing in 
the record that suggested the gun was illegally possessed by the defendant, and 
because the informant provided no explanation as to why the defendant might 
have a warrant, the Court of Appeals reversed and dismissed the indictment, 
finding there was no reasonable articulable suspicion necessary for a Terry stop. 

In Moore v. Commonwealth, 272 Va. 717, 636 S.E.2d 395 (2006), petition for 
cert, granted, 2007 U.S. LEXIS 9069 (U.S. Sept. 25, 2007), I denied a motion to 
suppress evidence recovered in a search incident to an arrest of a defendant for 
having a suspended license. The defendant argued that because his underlying 
arrest for driving on a suspended license violated both Va. Code §19.2-74(A)(1) - 
which requires that only a summons be issued in certain circumstances - and the 
Fourth Amendment to the U.S. Constitution, the evidence uncovered during the 
search incident to that arrest must be suppressed. My trial court decision was 
initially overturned by a three judge panel of the Virginia Court of Appeals. 
Moore v. Commonwealth, 45 Va. App. 146, 609 S.E.2d 74 (2005). The Virginia 
Court of Appeals then granted a rehearing en banc. Moore v. Commonwealth, 45 
Va. App. 279, 610 S.E.2d 326 (2005). On rehearing en banc, the full Virginia 
Court of Appeals reversed the three judge panel and affirmed the trial court ruling 
denying the motion to suppress. Moore v. Commonwealth, 47 Va. App. 55, 622 
S.E.2d 253 (2005). The Virginia Supreme Court then agreed to hear the matter, 
and reversed the en banc Virginia Court of Appeals and found that the evidence 
uncovered in the search incident to arrest must be suppressed under the Fourth 


11 


VerDate Nov 24 2008 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 


Frm 01118 Fmt6601 


Sfmt 6601 


S:\GPO\HEARINGS\47450.TXT SJUD1 


PsN:CMORC 



1109 


Amendment because a full custodial arrest of a motorist driving on a suspended 
license is unauthorized by Virginia law. Moore v. Commonwealth, 272 Va, 717, 
636 S.E.2d 395 (2006). The United States Supreme Court recently granted 
certiorari. Virginia v. Moore, 2007 U.S. LEXIS 9069 (2007). At least one 
federal district court in Virginia has criticized and refused to follow the decision 
of the Virginia Supreme Court, noting that it stands in opposition to a majority of 
state supreme courts that have addressed the issue and is contrary to a majority of 
federal circuits that have addressed the issue. United States v. Hudson, 2007 U.S. 
Dist. LEXIS 53831, *8 (W.D.Va. July 25, 2007). 

In Lunceford v. Commonwealth, 2006 Va. App. LEXIS 98 (2006)(unpublished 
disposition), I found the defendant guilty of possession with intent to distribute 
cocaine based on his presence and domicile at a residence where police found a 
digital scale with cocaine residue on it, along with a handgun, bullets, a razor 
blade and seven plastic baggies with the comers ripped off, and fifty other plastic 
baggies with comers cut off. The Virginia Court of Appeals found the evidence 
sufficient for a conviction of possession of cocaine, but insufficient for possession 
with intent to distribute cocaine. 

In Simone v. Commonwealth, 2005 Va. App. LEXIS 99 (2005)(unpublished 
disposition), I foimd a defendant guilty of possession of child pornography on a 
computer. Commonwealth v. Simone, 63 Va. Cir. 216 (2003). The Virginia Court 
of Appeals reversed the conviction because the defendant, as a recently-departed 
tenant of the residence where the computer was found, did not have sufficient 
dominion and control over the computer left at the premises he alone occupied to 
permit the conclusion that (as of the date the computer was recovered) he 
possessed the images contained in such computer. 

d. a list of and copies of any of your unpublished opinions that were reversed on 
appeal or where your judgment was affirmed with significant criticism of your 
substantive or procedural rulings; 

See discussion above regarding Goodman v. Comm., 2007 Va. App. LEXIS 383 
(2007), Lunceford v. Comm., 2006 Va. App. LEXIS 98 (2006), and Simone v. 
Comm., 2005 Va. App. LEXIS 99 (2005). These were all issued as unpublished 
opinions by the Virginia Court of Appeals, though they are available online. 

e. a description of the number and percentage of your decisions in which you issued 
an unpublished opinion and the manner in which those unpublished opinions are 
filed and/or stored; and 

I have listed above every opinion I have written since coming on the bench. I 
think I have submitted all of my written opinions to LEXIS and WESTLAW, 
though the above-listed opinions without a circuit court reporter citation, nor a 
LEXIS or WESTLAW citation, were not placed online by either entity. I have 
simply listed them above with their court case number. All opinions issued by me 
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are placed in the case file, and I also maintain a binder of all such opinions in 
chambers. 

f. citations to all cases in which you were a panel member in which you did not 
issue an opinion. 

I have never sat on a trial or appellate panel. 

1 6. Recusal: If you are or have been a judge, please provide a list of any cases, motions or 
matters that have come before you in which a litigant or party has requested that you 
recuse yourself due to an asserted conflict of interest, or for any other apparent reason, or 
in which you recused yourself sua sponte. (If your court employs an "automatic" recusal 
system by which you may be recused without your knowledge, please include a general 
description of that system.) Please identify each such case, and for each provide the 
following information: 

a. whether your recusal was requested by a motion or other suggestion by a litigant 
or a party to the proceeding or by any other person or interested party; or if you 
recused yourself sua sponte; 

b. a brief description of the asserted conflict of interest or other ground for recusal; 

c. the procedure you followed in determining whether or not to recuse yourself; 

d. your reason for recusing or declining to recuse yourself, including any action 
taken to remove the teal, apparent or asserted conflict of interest or to cure any 
other ground for recusal. 

Prior to becoming a judge, I was asked by the City of Portsmouth to represent one 
of its police officers in a civil suit pending against him. The case was settled 
approximately a year before I became a judge and never reached trial. After 
becoming a judge, I consulted the Virginia judicial Inquiry and Review 
Commission (JIRC), our official state judicial review body, regarding the maimer 
in which I should handle any cases involving this police officer, Steven Johnson. 

I was advised that whenever a case came before me involving this officer, I 
should advise the parties of the prior representation before the trial began, advise 
whether I believed I could be impartial in hearing the case, then leave the bench 
and give the attorneys an opportunity to discuss the matter with their clients. 
Pursuant to the advice of the JIRC, if any party objected to me hearing the matter, 
I then considered whether I should recuse and I have uniformly recused myself in 
such instances. Pursuant to the policy established by the Virginia Supreme Court, 
I have then referred the matter to the Chief Judge of our circuit for reassignment. 
The policy of the Virginia Supreme Court further provides that if the recusing 
judge is the Chief Judge (as I have been since July 1 , 2006), then the matter is to 
be referred by the Chief Judge to another judge of the circuit who is then to decide 
whether to hear the case or refer it to another judge. I have followed that policy. 
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We do not keep lists of these cases, but most of the time the defendant has made 
no objection to me hearing the case. 

Other than those cases just referenced, I have only been asked to recuse myself 
one time. After I indicated that I was not inclined to recuse myself because I 
thought the motion amounted to judge-shopping, the attorney withdrew his 
motion. The case was Philip Ison and High Street Galleries, LLC v. Portsmouth 
Redevelopment and Housing Authority, CL05-731. The case arose out of a 
development agreement and lease entered into between the parties in 2000. In 
2003, the defendant terminated the development agreement. In a detailed opinion, 
I entered judgment for the defendant on an unlawful detainer action against Philip 
Ison. Ison failed to perfect an appeal from that judgment. PRHA v. Ison, 66 Va. 
Cir. 336 (2005). Philip Ison then filed another action, with a new attorney, in 
which he added as a party plaintiff his company. High Street Galleries, and sought 
to re-litigate the same issues addressed in the first matter. After listening to 
arguments of counsel, there was no showing made that I was biased in any way 
against any party or that there would be an appearance of impropriety by me 
hearing the case. After counsel for plaintiffs listened to a recitation of the 
applicable case law on recusal, he indicated that he was withdrawing his motion 
because he did not allege any of the bases for recusal, only that it might be better 
for another judge to hear the case since I had already heard the earlier matter. As 
noted above, I saw it as nothing more than an effort to obtain a different result 
after the matter had already been decided. 

I also recall having a motion assigned to me around 2005 involving the Virginia 
International Terminals, Inc. (VIT). 1 served on the Board of VIT from 2001- 
2003 and left the board when I became a judge. I do not recall the name of the 
case, but I remember having a conversation with the attorneys about my prior 
service on the VIT board and then, sua sponte and without any recusal motion 
having been made, requesting that another judge of the Portsmouth Circuit Court 
hear the case. At that point, the case was sent to another judge of the court. 

Our court employs a docket clerk to assign all of our cases. Each judge has 
submitted a memorandum with names of those entities/individuals whose cases 
should not be assigned to the judge. 1 have listed my old law firm of Carr & 
Porter LLC (which is no longer in business), cases involving my good friend John 
Cooper, Esq. who practices before the court frequently, cases involving my good 
friend Bryan K. Meals, Esq. who practices before the court frequently, cases 
involving my father’s former business here in Portsmouth (for which he still 
consults after having sold it) - G.R. Davis & Sons, Inc. General Contractors, and 
cases involving the marina owned in part by my brother and located here in 
Portsmouth where I sit - Portsmouth Boating Center. I listed those as the most 
anticipated recusals that I thought were likely to come before the court. However, 
in my memorandum I also stated that I reserved the right to recuse myself for 
other matters not listed and which might come up from time to time. 
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Additionally, it is the practice of the Portsmouth Circuit Court judges to recuse as 
a whole when an attorney who practices before our court is involved in a case as a 
party or witness, or when court personnel, and such immediate family members, 
are involved. We have done that regularly (with all of us signing one recusal 
order) since I became a circuit court judge, but I do not keep such lists. 

17. Public Office. Political Activities and Afliliations : 

a. List chronologically any public offices you have held, other than judicial offices, 
including the terms of service and whether such positions were elected or 
appointed. If appointed, please include the name of the individual who appointed 
you. Also, state chronologically any unsuccessful candidacies you have had for 
elective office or unsuccessful nominations for appointed office. 

Chesapeake Bay Bridge and Tunnel Commission, a political subdivision of the 
Commonwealth of Virginia that owns and operates the Chesapeake Bay Bridge 
and Tunnel. 1 was appointed by Virginia Governor James Gilmore, and served as 
a commissioner on the governing board from 1 999 until I resigned in 2003 to 
become a judge. 1 also served as Secretary/Treasurer of the commission from 
2000-2003. 

Virginia International Terminals, Inc. (VIT), a private corporation that is the 
operator of the public port facilities owned by the Virginia Port Authority (VPA). 
The governor appoints the members of the VPA Board, and they in turn appoint 
the directors of the privately-operated VIT. While serving as a director of VIT is 
service for a private corporation, not an official public office, 1 have listed it here 
because of the unique operating arrangement utilized by VPA, which some may 
see as quasi-public. 

b. List all memberships and offices held in and services rendered, whether 
compensated or not, to any political party or election committee. If you have ever 
held a position or played a role in a political campaign, please identify the 
particulars of the campaign, including the candidate, dates of the campaign, your 
title and responsibilities. 

Until 1 became a judge in 2003, 1 served as the Finance Committee Chair of the 
Portsmouth Republican Party, beginning in 1998. The last official office 1 held 
with a political party before that was from 1985 to 1987 when I served as the 
representative of the Young Republican Federation of Virginia to the State 
Central Committee of the Republican Party of Virginia. Before that, I served as 
the Executive Director of the Young Republican Federation of Virginia in 1984, 
and the representative of the Young Republican Federation of Virginia on the 
Virginia Fourth Congressional District Republican Committee from 1983 to 1984. 
I believe I may have also represented the College Republican Federation of 
Virginia on the Virginia Fourth Congressional District Republican Committee in 
1982. None of these were paid positions. 
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The only paid position I have held involving a candidate was my work as a 
campaign worker in July and August 1983 for the George E. Talbot for Delegate 
campaign in Portsmouth, Virginia. 

In 1992 and 1994, 1 served as a member of the finance committee of the James 
Chapman for Congress campaign in Virginia’s Second Congressional District. 

In addition to these, I have served on numerous host dinner committees for 
various Republican candidates from 1990 through my election to the bench in 
2003, including events for George H.W. Bush, John W. Warner, Lamar 
Alexander, as well as various state candidates. I also served as a delegate to 
several Virginia Republican State Conventions from the 1980s through 2002. 

1 8. Legal Career: Please answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation 
from law school including: 

i. whether you served as clerk to a judge, and if so, the name of the judge, 
the court and the dates of the period you were a clerk; 

I served as a law clerk for the Hon. John A. MacKenzie, a United States 
District Judge for the Eastern District of Virginia, Norfolk Division, from 
August 1988 through August 1989. 

ii. whether you practiced alone, and if so, the addresses and dates; 

I never practiced alone. 

iii. the dates, names and addresses of law firms or offices, companies or 
governmental agencies with which you have been affiliated, and the nature 
of your affiliation with each. 

04/03 to present 

Third Judicial Circuit of Virginia (Portsmouth Circuit Court) 

100 North Ninth Street 
Richmond, Virginia, 23219 

Judge, 2003 - 2006; I have served as Chief Judge since July 1, 2006 
09/98 - 04/03 

Law Firm of Carr & Porter LLC 

firm was located in Portsmouth, Virginia, but is no longer is existence 
I was a partner at the firm handling general civil litigation matters 
09/89-09/98 

Law Firm of McGuire Woods LLP 
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9000 World Trade Center, 101 W. Main Street 
Norfolk, Virginia 23510 

Partner, 1996- 1998; associate, 1989—1996; summer associate, 5/88-8/88 
08/88 - 08/89 

United States District Court for the Eastern District of Virginia 

600 Granby Street 

Norfolk, Virginia 23510 

law clerk to the Honorable John A. MacKenzie 

b. Describe: 

i. the general character of your law practice and indicate by date when its 
character has changed over the years. 

My practice was concentrated in the fields of trial and appellate litigation, 
in both the federal and state courts of Virginia. It remained generally the 
same during the entire course of my practice from 1 989 to 2003. 

ii. your typical clients and the areas, if any, in which you have specialized. 

Much of my litigation practice was in the areas of tort law, maritime law, 
fisheries law, municipal law and employment law. I also handled both 
state and federal (longshore) workers’ compensation matters before the 
Virginia Workers’ Compensation Commission and the Office of 
Administrative Law Judges of the U.S. Department of Labor, medical 
malpractice cases, school law cases, commercial litigation and pro bono 
uncontested divorces. Among others, I represented businesses, insurance 
companies, fishermen, school boards and cities/counties. 

c. Describe the percentage of your practice that has been in litigation and whether 
you appeared in court frequently, occasionally, or not at all. If the frequency of 
your appearances in court varied, describe such variance, providing dates. 

Approximately 95% of my practice was litigation-based. I appeared in court 
frequently. 

i. Indicate the percentage of your practice in; 

1 . federal courts: 45% 

2. state courts of record: 35% 

3. other courts. 20% 

ii. Indicate the percentage of your practice in: 

1 . civil proceedings; 1 00% 

2. criminal proceedings. 0% 
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d. State the number of cases in courts of record you tried to verdict or judgment 
(rather than settled), indicating whether you were sole counsel, chief counsel, or 
associate counsel. 

I tried twenty-one cases to verdict or judgment prior to becoming a judge. I was chief 
counsel in thirteen of them, and associate counsel in eight of them. 

i. What percentage of these trials were: 

1. jury; 14% 

2. non-jury. 86% 

e. Describe your practice, if any, before the Supreme Court of the United States. 
Please supply four (4) copies of any briefs, amicus or otherwise, and, if 
applicable, any oral argument transcripts before the Supreme Court in connection 
with your practice. 

1 filed briefs in two cases before the Supreme Court of the United States. There 
was no argument in either case. 

R.M.S. Titanic, Inc. v. Haver, 171 F.3d 943 (d"* Cir. 1999), cert, denied, 528 U.S. 
825, 120 S.Ct. 74, 145 L.Ed.2d 63 (1999). 

R.M.S. Titanic, Inc. v. The Wrecked and Abandoned Vessel, 286 F.3d 194 (4"' Cir. 
2002), cert, denied, 537 U.S. 885, 123 S.Ct. 1 18, 154 L.Ed.2d 144 (2002). 

19, Litigation : Describe the ten (10) most significant litigated matters which you personally 
handled. Give the citations, if the cases were reported, and the docket number and date 
if unreported. Give a capsule summary of the substance of each case. Identify the party 
or parties whom you represented; describe in detail the nature of your participation in the 
litigation and the final disposition of the case. Also state as to each case: 

a. the date of representation; 

b. the name of the court and the name of the judge Or judges before whom the case 
was litigated; and 

c. the individual name, addresses, and telephone numbers of co-counsel and of 
principal counsel for each of the other parties. 

1) R.M.S. Titanic, Inc. v. The Wrecked and Abandoned Vessel, 286 F.3d 194 (4"’ Cir. 
2002), cert, denied, 537 U.S. 885, 123 S.Ct. 118, 154 L.Ed.2d 144 (2002) 

I represented R.M.S. Titanic, Inc. (RMST), the court-appointed salvor of the 
wreck of the RMS TITANIC, in its salvage litigation pending in the U.S. District 
Court for the Eastern District of Virginia. The salvor, RMST, wanted to sell 
artifacts it had recovered from the wreck. The District Court and the Court of 
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Appeals found that the matter was not ripe for a salvage award. I represented the 
salvor in the District Court, Court of Appeals, and on the petition for certiorari to 
the U.S. Supreme Court. The case was heard at the District Court level jointly by 
Judges J. Calvitt Clarke, Jr. (now deceased) and Rebecca Beach Smith. The case 
was heard at the Fourth Circuit Court of Appeals by Judges Wilkins, Niemeyer 
and King. 

My co-counsel were Robert C. Scaro, Jr., Esq., who I think can now be reached at 
GMAC Home Services, Inc., 100 WitmerRoad, Horsham, PA 19044, (800) 627- 
0128, and Mark A. Stallings, Esq., who now can be reached at 320 London Street, 
Suite 1, Portsmouth, VA 23704, (757) 393-1 1 10. 

Because there was no opposing counsel in the case,'the Court of Appeals 
appointed the Appellate Litigation Clinic at the University of Virginia School of 
Law. Neal L. Walters, Esq. represented the Clinic and can be reached at Scott & 
Kroner PC, 4188 East Water Street, Charlottesville, VA 22902, (434) 296-2161. 


2) North Carolina Fisheries Association, Inc. v. Evans, Secretary of Commerce, 152 
F.Supp.2d 870 (E.D.Va. 2001) 

I represented the North Carolina Fisheries Association, a trade group of 
commercial fishermen, in a challenge filed in the U.S. District Court for the 
Eastern District of Virginia to the National Marine Fisheries Service (NMFS) 
2000 commercial summer flounder quota. Based upon prior rulings of the 
District Court, it was alleged that the NMFS failed to properly determine the 
quota. The District Court concluded that NMFS violated a prior court order. The 
case was heard by District Court Judge Robert G. Doumar. 

My co-counsel was Waverley Lee Berkley, III, Esq., and he can be reached at 101 
S. Dogwood Drive, Virginia Beach, VA 23451, (757) 428-5853. 

Opposing Counsel: 

The State of North Carolina was represented through its Attorney General’s office 
by Daniel F. McLawhorm, Esq., who can now be reached at the Raleigh City 
Attorney’s Office, One Exchange Plaza, Suite 1020, Raleigh, NC 27602, (919) 

83 1 -6560. The Secretary of Commerce/NMFS was represented by George M. 
Kelley, III, Esq., Assistant U.S. Attorney, who can be reached at the U.S. 
Attorneys Office, 8000 World Trade Center, 101 W. Main Street, Norfolk, VA 
23510, (757) 441-6331. The Natural Resources Defense Council was represented 
by Richard M. Slaney, Esq., who can now be reached at the Virginia State Bar, 
Eighth & Main Building, Suite 1500, 707 E. Main Street, Richmond, VA 23219, 
(804) 775-0500. 
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3) R.M.S Titanic, Inc. v. Haver, 9 F.Supp.2d 624 (E.D.Va. 1998), ajf d in part and 
reversed in part, 171 F.3d 943 (4”' Cir. 1999), cert, denied, 528 U.S. 825, 120 
S.Ct. 74, 145 L.Ed.2d 63 (1999) 

I represented R.M.S. Titanic, Inc. (RMST), the court-appointed salvor of the 
wreck of the RMS TITANIC, in its salvage litigation pending in the U.S. District 
Court for the Eastern District of Virginia. RMST sought an injunction to prevent 
others from interfering with RMST’s salvage activities at the wreck site in 
international waters. The Fourth Circuit Court of Appeals affirmed the Districj 
Court’s determination that it had some jurisdiction over the wreck site and 
prohibited others from salvaging at the site or interfering with RMST’s salvage 
efforts - though they were permitted to photograph the wreck. The case was 
heard by District Court Judge J. Calvitt Clarke, Jr., and at the Court of Appeals by 
Judges Ervin, Wilkins, and Niemeyer. 

My co-counsel was now-judge F. Bradford Stillman, U.S. Magistrate Judge, and 
he can be reached at the Walter E. Hoffman U.S. Courthouse, 600 Granby Street, 
Norfolk, VA 23510, (757) 222-7020; Douglas E. Miller, Esq., who can now be 
reached at 12350 Jefferson Avenue, Suite 300, Newport News, VA 23601, (757) 
223-4585, and Lee A. Handford, Esq., who can now be reached at 208 E. Plume 
Street, Suite 302, Norfolk, VA 23510, (757) 626-1333. 

Opposing Counsel: 

Deep Ocean Expeditions and Christopher Haver were represented by Alex 
Blanton, Esq., who can be reached at Blank Rome LLP, Watergate, 600 New 
Hampshire Avenue, N.W., Washington, D.C. 20037, (202) 772-5909. 

4) North Carolina Fisheries Association v. Daley, 27 F.Supp.2d 650 (E.D.Va. 1998) 

I represented the North Carolina Fisheries Association, a trade group of 
commercial fishermen, in a challenge to the 1997 National Marine Fisheries 
Service (NMFS) summer flounder commercial fishery quota filed in the U.S. 
District Court for the Eastern District of Virginia. The District Court found that 
the NMFS had failed to comply with the Regulatory Flexibility Act and the 
Magnuson-Stevens Fishery Conservation and Management Act, and granted relief 
by modifying the quota. The case was heard by District Judge Robert G. Doumar. 

My co-counsel was Waverley Lee Berkley, III, Esq., who can be reached at 101 
S. Dogwood Drive, Virginia Beach, Virginia 23451 , (757) 428-5853. 

Opposing Counsel: 

The State of North Carolina was represented by Daniel F. McLawhom, Esq., who 
can be reached at the Raleigh City Attorney’s Office, One Exchange Plaza, Suite 
1020, Raleigh, NC 27602, (919) 831-6560. The Secretary ofCommerce/NMFS 
was represented by George M. Kelley, III, Esq., Assistant U.S. Attorney with the 
U.S. Attorneys Office, 8000 World Trade Center, 101 W. Main Street, Norfolk, 
VA 23510, (757) 441-6331. The Natural Resources Defense Counsel was 
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represented by Richard M. Slaney, Esq., who can now be reached at the Virginia 
State Bar, Eighth & Main Building, Suite 1500, 707 E. Main Street, Richmond, 
VA 23219, (804) 775-0500. 

5) North Carolina Fisheries Association v. Daley, 16 F.Supp.2d 647 (E.D.Va. 1997) 

I represented the North Carolina Fisheries Association (NCFA), a trade group of 
commercial fishermen, in a challenge to the National Marine Fisheries Service 
(NMFS) adjustment of the 1996 summer flounder commercial fishery quota, and 
a challenge to the 1997 summer flounder commercial fishery quota. The NCFA 
alleged that the quota violated the Magnuson-Stevens Act because the quota was 
established in an arbitrary and capricious manner and violated the Regulatory 
Flexibility Act. The case was filed in the U. S. District Court for the Eastern 
District of Virginia. The District Court agreed with NCFA, finding that NMFS 
had failed to conduct the appropriate analysis before establishing the quota, and 
granted relief by remanding the quota to the NMFS. The case was heard by 
District Judge Robert G. Doumar. 

My co-counsel was Waverley Lee Berkley, III, Esq., who can be reached at 101 
S. Dogwood Drive, Virginia Beach, VA 23451, (757) 428-5853. 

Opposing Counsel; 

The State of North Carolina was represented by Daniel F. McLawhom, Esq., who 
can now be reached at the Raleigh City Attorney’s Office, One Exchange Plaza, 
Suite 1020, Raleigh, NC 27602, (919) 831-6560. The Secretary of 
Commerce/NMFS was represented by George M. Kelley, III, Esq., with the U.S. 
Attorneys Office, 8000 World Trade Center, 101 W. Main Street, Norfolk, VA 
23510, (757) 441-6331. The Natural Resources Defense Council was represented 
by Richard E. Slaney, Esq., who can now be reached at the Virginia State Bar, 
Eighth & Main Building, Suite 1500, 707 E. Main Street, Richmond, VA 23219, 
(804) 775-0500. 

6) North Carolina Fisheries Assoc., Inc. v. Secretary of Commerce, 9 1 7 F.Supp. 

1108 (E.D.Va 1996) 

I represented the North Carolina Fisheries Association (NCFA), a trade group of 
commercial fishermen, in a challenge to the decision of the Secretary of 
Commerce to impose a moratorium on the possession and harvesting of Atlantic 
coast weakfish. NCFA alleged that the Secretary exceeded the authority granted 
him by the Atlantic Coastal Act because the Atlantic States Marine Fisheries 
Commission had not requested that he regulate the fishery at issue. The case was 
filed in the U.S. District Court for the Eastern District of Virginia. The District 
Court concluded that the Secretary lacked authority to implement the regulation at 
issue. The case was heard by District Judge Robert G. Doumar. 
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My co-counsel was Waverley Lee Berkley, III, Esq., and he can be reached at 101 
S. Dogwood Drive, Virginia Beach, VA 23451, (757) 428-5853. 

Opposing Counsel: 

The State of North Carolina was represented hy Daniel F. McLawhom, Esq., who 
can now be reached at the Raleigh City Attorney’s Office, One Exchange Plaza, 
Suite 1020, Raleigh, NC 23602, (919) 831-6560. The Secretary of Commerce 
was represented hy George M. Kelley, III, Esq., Assistant U.S. Attorney, who can 
be reached at the U.S. Attorneys Office, 8000 World Trade Center, 101 W. Main 
Street, Norfolk, VA 23510, (757) 441-6331. 

7) In the Matter of the Complaint of Lon C. Hughes and Joann Hughes for 

Limitation or Exoneration from Liability, 2;92-CV1098, U.S. District Court for 
the Eastern District of Virginia, 1994 

I represented Mr. and Mrs. Hughes, owners of a pleasure craft involved in a 
boating accident, in their petition in admiralty seeking to limit liability under the 
Limitation of Shipowners’ Liability Act, 46 U.S.C. §§181-189. 

The Act provides a procedure in admiralty to enjoin all pending suits and to 
compel them to be filed in a special limitation proceeding so that liability may be 
determined and limited to the value of the shipowner’s vessel, and freight 
pending, if the loss occurred without the owners’ privity or knowledge. In this 
case, the operator of the vessel was the Hughes’ son. The son’s two passengers 
were injured, and he was killed, when the boat collided with a barge. The two 
injured passengers filed claims in the action. Additionally, claims were filed 
against the United States alleging that improper navigational lighting contributed 
to the nighttime accident. The Court granted my client’s petition for limitation. 

My co-counsel was now-Judge F. Bradford Stillman, U.S. Magistrate Judge, who 
can be reached at the Walter E. Hoffman U.S. Courthouse, 600 Granby Street, 
Norfolk, VA 235 10, (757) 222-7020. 

Opposing Counsel: 

The two injured passengers were represented by Ann K. Sullivan, Esq., at 
Crenshaw, Ware & Martin, P.L.C., 1200 Bank of America Center, Norfolk, 
Virginia 23510, (757) 623-3000, and James C. Lewis, Esq., who is now at Hajek, 
Shapiro, Cooper, Lewis & Appleton, P.C., 1294 Diamond Springs Road, Virginia 
Beach, Virginia 23455, (757) 460-7776. James A. Gorry, III, Esq., represented 
the son’s estate, and he can be reached at 999 Waterside Drive, Norfolk, Virginia 
23510, (757) 622-3366. The United States was represented by Anita K. Henry, 
Esq., United States Attorney’s Office, 8000 World Trade Center, 101 W, Main 
Street, Norfolk, Virginia 23510, (757) 441-633 1 , and David Howe, Esq., who I 
am unable to locate. 
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8) In re Complaint of Christiansen, 1996 A.M.C. 2353, 1996 U.S. Dist. LEXIS 
10920 (E.D.Va. 1996) 

I represented Christiansen Marine, Inc., the operator and hare-hoat charterer of the 
Tug Nickie B, in its efforts for exoneration from or limitation of liability. The 
trial took place in the U.S. District Court for the Eastern District of Virginia. The 
case began after steel bridge girders had fallen off a barge and the tug operator, 
cargo owner, dock owner, and stevedore all claimed the loss was due to the other 
parties’ negligence. The Court determined that the tug operator was entitled to 
exoneration and found the stevedore responsible for the loss. The case was heard 
by District Judge Rebecca Beach Smith. 

For some unknown reason, my name is not listed as counsel in the opinion 
reported in the American Maritime Cases reporter, but I was co-counsel from the 
beginning along with R. Arthur Jett, Jr., Esq. He can now be reached at Davey & 
Brogan, P.C., 101 Granby Street, Suite 300, P.O. Box 3188, Norfolk, VA 23514, 
(757) 622-0100. 

Opposing Counsel; 

Lambert’s Point Dockets was represented by Daniel R Warman, Esq., now at 
Ventker & Warman, 810 World Trade Center, 101 W. Main Street, Norfolk, VA 
23510, (757) 625-1 192. Stevedore Ryan-Walsh, Inc. was represented by Hemy P. 
Bouffard, Esq., at Vandeventer Black, 500 World Trade Center, Norfolk, VA 
235 1 0, (757) 446-8698. Trinity Industries, Inc. was represented by Peter L. 
Hilbert, Esq., at Sher Gamer Cahill Richter Klein & Hilbert, LLC, 909 Poydras 
Street, Suite 2800, New Orleans, LA 701 12, (504) 299-2100. 

9) Pittman Mechanical Contractors, Inc. v. Director, OWCP, 35 F.3d 122 (4'’’ Cir. 
1994) 

I represented Pittman Mechanical Contractors, Inc. in a federal longshore workers 
compensation case arising from a claim filed by their employee seeking disability 
benefits under the federal Longshore and Harbor Workers’ Compensation Act. 
The issue was whether the employee was engaged in “maritime employment” and 
was thus a covered employee. The Administrative Law Judge, and the 
Department of Labor Benefits Review Board, concluded that the employee was 
engaged in maritime employment and was therefore covered by the longshore act. 
The trial judge was ALJ Richard K. Malamphy. The appeal to the Benefits 
Review Board was heard by Administrative Appeals Judges Smith, Brown and 
Dolder, and it resulted in a published opinion at 27 B.R.B.S. 120 (1993). The 
appeal to the Fourth Circuit Court of Appeals was heard by Judges Russell, 
Williams and Butzner. 

My co-counsel was Robert W. McFarland, Esq., with McGuire Woods LLP, 9000 
World Trade Center, 101 W. Main Street, Norfolk, VA 23510, (757) 640-3716. 
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Opposing Counsel; 

The employee, Michael T. Simonds, was represented by Robert E. Walsh, Esq., at 
Rutter Mills LLP, 160 W, Brambleton Avenue, Norfolk, VA 23510, (757) 622- 
5000. The Department of Labor was represented by the Associate Solicitor of 
Labor, Carol A. DeDeo, Esq, 200 Constitution Avenue, N.W., Washington, D.C. 
20210, (202) 693-5261. 

10) Marex Titanic, Inc. v. The Wrecked and Abandoned Vessel, 2 F.3d 544 (4'*' Cir. 
1993) 

1 represented Titanic Ventures, L.P. (TVLP), the predecessor-in-interest to R.M.S. 
Titanic, Inc., in its efforts to he named salvor-in-possession of the wreck of the 
RMS TITANIC. The case took place in the U.S. District Court for the Eastern 
District of Virginia. The trial at the District Court dealt with all facets of the 
question of whether TVLP was the salvor-in-possession, but at the appellate level 
the hearing focused on whether the District Court could vacate the plaintiffs 
notice of voluntary dismissal on the last day of the trial. The Fourth Circuit Court 
of Appeals found that the District Court should not have done so. The case was 
tried by District Court Judge J. Calvitt Clarke, Jr. (now deceased), and was heard 
in the Fourth Circuit Court of Appeals by Judges Hall, Sprouse, and Michael. 

My co-counsel was now-Judge F. Bradford Stillman, U.S. Magistrate Judge, at 
the Walter E. Hoffman U.S. Courthouse, 600 Granby Street, Norfolk, VA 23510, 
(757) 222-7020. 

Opposing Counsel: 

Marex Titanic was represented at the trial court level primarily by Philip N. 
Davey, Esq., who is at Davey & Brogan, P.C., 101 Granby Street, Suite 300, P. 

O. Box 3188, Norfolk, VA235 14, (757) 622-0100. During the appeal, Marex 
Titanic was represented by George A. Somerville, Esq., at Troutman Sanders, 
Troutman Sanders Building, 1001 Haxall Point, Richinond, VA 23219, (804) 697- 
1291. 

20. Legal Activities : Describe the most significant legal activities you have pursued, 

including significant litigation which did not progress to trial or legal matters that did not 
involve litigation. Describe fully the nature of your participation in these activities. 
Please list any client(s) or organization(s) for whom you performed lobbying activities 
and describe the lobbying activities you performed on behalf of such client(s) or 
organizations(s). (Note: As to any facts requested in this question, please omit any 
information protected by the attorney-client privilege.) 

My practice was a litigation practice, and I only rarely handled non-litigation matters 

In addition to my law practice, I was active on the Young Lawyers Committee of the 
Virginia State Bar’s Litigation Section, where we organized continuing legal education 
seminars and published a regular journal. After leaving that committee, I joined the 
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r Anson Hoffman American Inn of Court for a three year term, where attorneys and 
judges of all ages and levels of experience come together to discuss law and ethics. 

Once I became a judge, I was invited to join another Inn of Court, the James Kent 
American Inn of Court, where attorneys and judges came together regularly to discuss 
law and ethics, and to mentor less experienced attorneys. I led a pupilage team in 
making a presentation to this Inn of Court. I also served on the Judicial Endorsements 
Committee of the Norfolk-P'ortsmouth Bar Association for several years, and assisted in 
interviewing and evaluating candidates for judicial vacancies. Later, I served as the 
Secretary of the Portsmouth Bar Assoeiation, where I maintained the meeting minutes 
and records of membership of the bar, and served on the bar’s executive committee. 

During my service on the Chesapeake Bay Bridge and Tunnel Commission, I worked 
with the commission’s outside counsel to monitor a large piece of litigation involving the 
construction of the second span of the bridge-tunnel. This involved’a significant amount 
of time. As with service by attorneys on most boards, during my service on the boards 
of the Virginia International Terminals, Westminster-Canterbury on the Chesapeake 
Bay, the Norfolk Marine Institute, my church Vestry, and the National Conference for 
Community and Justice, I was called on to help evaluate legal issues that came before 
such boards. 

Since becoming a judge, much of my prior outside involvement has been limited by 
applicable ethical rules. However, I have regularly accepted invitations to judge moot 
court competitions and trial advocacy classes at local law schools. For the past several 
years, I have also judged the Model Judiciary Program for local high school students. 

The program is jointly sponsored by the Virginia Bar Association and the Virginia 
YMCA. On several occasions, 1 have assisted in the training of the classes of Sexual 
Assault Nurse Examiners (SANE) by conducting mock trials for their group of local 
trainees. 

Last year, I worked with the local public school system to begin implementation of a 
Court Docent Program to bring eighth grade students to the courts to observe 
proceedings, tour the court with the assistance of volunteer docents, and then have a 
question and answer session with a judge. We will soon begin our second year of this 
program. 

Around 1999-2000 the Congress was considering legislation that could affect the salvage 
activities at the wreck of the RMS TITANIC. The salvor, R.M.S. Titanic, Inc., hired a 
Washington lobbyist to follow the matter in Congress. At one point during that process, 
the Washington lobbyist asked me to meet with Senator John Breaux in case there were 
any questions asked about the salvage litigation involving the RMS TITANIC, which 
litigation I was handling. The lobbyist was Charles A. Huruiicutt, Esq., who can be 
reached at Troutman Sanders, 401 9* Street, N.W., Suite 1000, Washington, D.C, 
20004-2134, (202) 274-295?; 

2 1 . Teaching : What courses have you taught? For each course, state the title, the institution 
at which you taught the course, the years in which you taught the course, and describe 
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briefly the subject matter of the course and the major topics taught. If you have a 
syllabus of each course, please provide four (4) copies to the committee. 

Other than the guest lectures referenced in response to question 13(d), I have taught no 
other classes. 

22. Deferred Income/ Future Benefits : List the sources, amounts and dates of all 
anticipated receipts from deferred income arrangements, stock, options, uncompleted 
contracts and other future benefits which you expect to derive from previous business 
relationships, professional services, firm memberships, former employers, clients or 
customers. Please describe the arrangements you have made to be compensated in the 
future for any financial or business interest. 

I have no such arrangements. All of the 401(K) and IRA funds amassed during my 
service at McGuire Woods and Carr & Porter were placed in an IRA and remain there. I 
do have credit toward a judicial pension in the Virginia Retirement System based upon 
my judicial service since 2003. Under that system, circuit court judges receive two and 
one half years of credit for each year served toward retirement in the state retirement 
system. I also have a defined benefit plan through the Virginia Supreme Court benefit 
package for circuit court judges whereby the Commonwealth of Virginia matches my 
contributions up to a specified amount. 

23. Outside Commitments During Court Service : Do you have any plans, commitments, 
or agreements to pursue outside employment, with or without compensation, during your 
service with the court? If so, explain. 

No. 

24. Sources of Income : List sources and amounts of all income received during the 
calendar year preceding your nomination and for the current calendar year, including all 
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other 
items exceeding $500 or more (If you prefer to do so, copies of the financial disclosure 
report, required by the Ethics in Government Act of 1978, may be substituted here.) 

See attached Financial Disclosure Report 

25. Statement of Net Worth : Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

See attached Net Worth Statement 


26. Potential Conflicts of Interest : 

a. Identify the parties, categories of litigation, and financial arrangements that are 
likely to present potential conflicts-of-interest during your initial service in the 
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position to which you have been nominated. Explain how you would address any 
such conflict if it were to arise. 

The parties, categories of litigation, and financial arrangements that are likely to 
present potential conflicts-of-interest during my might include my father’s former 
small constmction company, my brother’s marina in Portsmouth, former clients, 
local friends or family. I would not anticipate seeing any of these in my court, 
however, if any of them came before me I would follow the Code of Conduct for 
United States Judges. 

b. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. 

I will follow the dictates of Canon 3(C) of the Code of Conduct for United States 
Judges and related statutes, policies and procedures. As an initial matter I will 
seek to weed out potential recusal issues before the case is assigned to me or 
placed on my docket. Short of that, I will raise sua sponte any recusal issue I 
identify, and would expect parties and/or attorneys involved in such matter to call 
any potential recusal issue to my attention for full consideration. 

27. Pro Bono Work : An ethical consideration under Canon 2 of the American Bar 

Association’s Code of Professional Responsibility calls for “every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged.” Describe what you have done to fulfill these 
responsibilities, listing specific instances and the amount of time devoted to each. 

While practicing law at McGuire Woods LLP from 1 989- 1 998, 1 from time to time 
handled uncontested pro bono divorces referred to McGuire Woods LLP by Tidewater 
Legal Aid. These matters would normally involve meeting with the client, preparing, 
filing and having the divorce pleadings served, and then attending the hearing before a 
divorce commissioner with the client and their witness. I do not know how many of 
these I handled, but I would estimate no more than three or four, and the amount of time 
for each would be no more than 20 hours each. Furthermore, during two years of my 
practice at McGuire Woods LLP, I represented a client in a 42 U.S.C. § 1983 claim 
against a local jail for prisoner abuse. The request to represent tlie client was made by 
federal judge Robert G. Doumar, before whom the pro se case was then pending. After a 
settlement was reached on behalf of the client, the prisoner agreed to reimburse the firm 
for a portion of the representation costs and fees. I would estimate that I invested at least 
one hundred and fifty hours on this matter and that less than half of them were covered 
by the reimbursement. Additionally, while at McGuire Woods LLP, I helped coordinate 
the firm’s efforts to support the local food bank with donations through the local Legal 
Food Frenzy. I also chaired the Professional Campaign for the Norfolk United Way 
Campaign, after having performed volunteer fundraising for the Norfolk United Way for 
several prior years. 
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After leaving McGuire Woods LLP in 1998 and going to Carr & Porter LLC, and prior 
to leaving that firm for the bench in 2003, 1 focused my efforts on eivic volunteer efforts, 
such as serving as President of the Tidewater Chapter of the National Conference for 
Community and Justice (formerly the National Conference of Christians and 
Jews)(NCCJ) from 2000-2002, and on the board from 1995-2003; and serving as 
Chairman of the Board of the juvenile rehabilitation school known as the Norfolk Marine 
Institute from 1999-2001, President from 2001 to 2003, and on the board from 1995- 
2003. While I served on other boards at the same time as these, these were organizations 
providing significant benefit to the underprivileged and marginalized and I made a 
conscious decision to focus my efforts there rather than on providing individualized pro 
bono assistance during that time. I would estimate that from 1995 to 2003, on average I 
volunteered about 100 hours per year to each of these two organizations (for a total of 
200 hours per year on average for the two combined). 

28. Selection Process : 

a. Please describe your experience in the entire judicial selection process, from 
beginning to end (including the circumstances which led to your nomination and 
the interviews in which you participated). Is there a selection commission in your 
jurisdiction to recommend candidates for nomination to the federal courts? If so, 
please include that process in your description, as well as whether the commission 
recommended your nomination. List the dates of all interviews or 
communications you had with the White House staff or the Justice Department 
regarding this nomination. Please do not include any contacts with Federal 
Bureau of Investigation personnel concerning your nomination. 

I saw an article in the Virginia Lawyers Weekly in February 2007 indicating that 
two judges on the United States District Court for the Eastern District of Virginia 
had announced they were taking Senior Status, and that Virginia’s Senators had 
asked state-wide and relevant local bar associations to make recommendations of 
persons to fill the resulting vacancies. 1 then submitted materials to the bar 
associations that were making recommendations and accepting application 
materials. I also interviewed with those bar associations that were conducting 
interviews in addition to reviewing written submissions. As a result of those 
submissions and interviews, I received the highest possible rating from the 
Virginia State Bar and the Virginia Trial Lawyers Association, being found highly 
qualified. I was endorsed by the Virginia Association of Defense Attorneys, and 
was recommended by the Virginia Bar Association, the Northern Virginia Black 
Attorneys Association, the Virginia Women Attorneys Association, the 
Alexandria Bar Association, the Old Dominion Bar Association, the Hispanic Bar 
Association of Virginia, and the Asian American Bar Association of Virginia. 

Once those recommendations were submitted to Senators Warner and Webb, I 
was invited to a joint interview to occur with the two Senators on April 11, 2007. 
On May 3, 2007, Senators Warner and Webb submitted a joint list of seven names 
to the White House indicating that they were recommending each of the names to 
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fill the two vacancies. I was interviewed at the White House on May 21, 2007. 
The White House Counsel’s Office contacted me on August 14, 2007 to indicate 
that they were going to conduct a background investigation. I then spoke with 
representatives of the Justice Department Office of Legal Policy on several 
occasions in the following weeks in an effort to prepare the appropriate forms. 
The President sent my nomination to the Senate on November 15, 2007. 

b. Has anyone involved in the process of selecting you as a judicial nominee 

discussed with you any currently pending or specific case, legal issue or question 
in a manner that could reasonably be interpreted as seeking any express or 
implied assurances concerning your position on such case, issue, or question? If 
so, please explain fully. 


No. 
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AO 10 
Rev. 1/2006 


FINANCIAL DISCLOSURE REPORT 
NOMINA! ION HUNG 


Report Required by the Ethics 
in Government Act of 1978 
(5 U.S.C. app. §§ iOl-III) 


1. PersoB Reporting 0*st name, tmt, middle iDitial) 

Davis, Mark S 

2, Court or Organizatioa 

U.S. Ksirict Court. E.D. Vt. 

3. Hate of Report 

11/19/2007 

4. THIe (Article HI judgis indicate active or senior statas; 
na^trste jedges indicate fall- or part-time) 

U.S. District Judge - Nominee 

Sa. R^ort Tjipe (chedc appr<^>riate t^pe) 

Q Nommatinn, Date II^{V2007 

Q Initid Q Annual Q Final 

6. Reportieg Period 

01/01/2006 

n/19/2007 

Q Aovaided Report 

7. Chamber* orOflicc Addreas 

Portsmouth Circuit Court 

GO! Crawford Street 

Portsmouth, VA 23704-3807 

8. On the baiia «4 the tntormaltoB coataiaed ta this Report aad aay 
iBodincatino* pcTtalalag iherelo, it b, la my apiaioa, la compliaace 
with appHcabte law* aad regalatioa*. 


IMPORTANT NOTESt The instracHtnu accompatiyuigtkiafiHDUiuislbeJbtUnired. CompieU aU parts, 
checking the NONE box for each part nhereyou have no rqmtable injbrnukm- on last page. 


I. POSITIONS. (Reporting inJiridnnl emfy; ut 9-13 afbtsiruca'oiis.) 

P I NONE (No reportable positions.) 

POSITION NAME OF ORGANIZATION/ENTITT 


i . Circuit Court Judge Third Juchcial Cirruil of Virginia (Portsmouth Ciiuuit Court) 


2. Trustee 

Board of Trustees orWesIminster-Cantnbury on the Chesapeake Bay in Virginia 
Beach. Virginia 

3. Visitor 

Regent Uoiversity School of Law Board of Visitors, an advisory hoard (without 
policy-making authority) to the law school dean 

4. 

5. 


IL ACREEIVIENTS* (Keporltagin^riJualonlji;fMpp. 14-16 of iiistme*io>a.f 

P 1 NONE (No reportable agreements.) 


DATE 

PARTIES AND TERMS 

1.2003 Virginia Rctipement System 


2. 
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FINANCIAL DISCLOSURE REPORT 

Nxme xf rerwfi Reporting 

Date of Report 

Page 2 of 7 

Davis, Mark S 

11/19/2007 


III. NON-INVESTMENT INCOME . (Reporting mdhiJtial ani spaate: tee pp. f7-24 of uatritcdoM.) 

A. Flier's Non-Investment Income 
I I NONE (7/o reportable non-investment income.) 

RATE SOURCE AND TYPE INCOME 

(youfs, not spouse's) 


1.2005 

Commonwealth otYnguiia 

S 134,195 

2.2006 

Commonwealth of Virginia 

S 139,988 

3.2007 

Commonwealth of Virginia 

S 125,605 

4. 

5, 

B. Spouse's Non-Investment Income 

- tfyoa were motried during atif portion of tke reporting year, eomplete this teoioti. 



(Dollar amount not required except for honorarvt.) 

|X I NONE (Wb reportable non-investment income.) 

DATE SOURCE AND TYPE 

I. 


IV. REIMBURSEMENTS — treiuporiqilon, lodging, faoi^ «Merliu(uient 

(Includes Oioie to spouse and dependent children. Seepp. 2S-27afinsrructuuts.) 

I I NONE (No reportable reimbursements.) 

5DUKCE DESCRIPTION 

Exempt 


2. 


4. 


5. 
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FINANCIAL DISCLOSURE REPORT 

Name af Penaa Reperling 

Date «f Report 

Page 3 of 7 

Davix, Msric S 

11 ^ 9/2007 


V. GIFTS . (Intiuda those to spouse and dtpenJeiU e/iiUren. See pp. 2t~J/ pflnstnietisiis.) 

) I NONE (No reportable gifts.) 

SQUECE DESCRIPTION VALUE 

1. Exempt 

2. 

3 . 

4 . 


VI. LIABIUTIES . (IncUida Aose of ^tae and dependent dtUirnt See pp, iJ-idofokstruclions.) 
|X { NONE (No reportable liabilities.) 

CREDITOR DESCRIPTION 
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VII. INVESTMENTS and TRUSTS — incomte, vaJur, traiuatiioiu (iitduJtJ Ihatt of ikt spoase and depeiuUm children. Str pp. }4-$7 a/ filing insirac^m) 
I I NONE (No reportable income, assets, or transactions.) 


A. 

Descripbon of Assets 
(including dust sssets) 

B. 

IncooK (hiring 
reporting period 

a 

Groxs vahw M end of 
repoftwg period 

D. 

TransacBons during repurling p^od 

Place '(X)" after each asset 
exempt from prior disclosuic 

(0 

Code! 

(A-H) 

(2) 

Type(tB- 

(1) 

Vahte 

Code! 

(J-P) 

m 

Value 

McUkkI 

Co<ie3 

(Q-W) 

{0 

Type(e.g. 
boy, sell, 

ledemption) 

(2) 

Dale 

Mootfi - 
Day 

If noi exoapi fraa dbehnwt 

(3) (4) <5) 

Value Gain Identic of 

Code 2 Code 1 buyer/seller 

(J-P) (A-II) OfprivBle 

(niuaclkin) 
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FINANCIAL DISCLOSURE REPORT 

Name of Persoe RcfMrtiBg 

Date ef Report 

Page 5 of 7 

Davh, Msrk S 

n/19/2007 


VII. INVESTMENTS and TRUSTS vaitu, transiuii^ia fituinJet Ihose 9/lke spouse atid dtpentUnt children. See pp. S4-5T offiling instructions) 

NONE (No reportable income, assets, or transactions.) 


A. 

Description ofAMCts 
(including trust auets) 

Place "(X)" after eacb asset 
exempt from prior distlosuie 

B. 

income during 
reporring period 

C 

Gross value H end of 
repoeting period 

D- 

Tiansactiorvs during tepoiling period 

(1) 

Amouol 

Codel 

(A-H) 

(1) 

Type(e,g. 

(fiv..rEnt, 

arinL} 

0) 

Value 

OKlel 

(J-P) 

(2) 

Value 

Method 

Cade3 

(Q-W) 

(«) 

Type (eg. 
buy. sell, 
merger, 
ledenpCkm) 

If MX exesoft traa disclosnre 

(2) 

Dale 

Month- 

Day 

<3) 

Value 

Code 2 

(i-P) 

Gaio 

Code! 

(A-H) 

(5) 

Idend^ of 
Iniyer/seJleT 
{ifjHTVale 
transaction) 



18. - Blackrock Core Bond Poitfolio Fund 
Class A 









■ 

19. - Calamos Growth Fund Class A 










20. - Lord Abbeit AfHliaied Fund Class A 










21. - Pimeo Foreign Bond Fund Class A 










22. - Royce Opportunity Fund 










23. - Scudder Dreman High Return Fund 
Class A 










24. UDS Financial Services, lac. • Cash 
Equivalent Account 

A 

Dividend 








25. Phoenix Balanced Fund Class A 

A 

Dividend 









I. IncoM Gain Codci: 

(SRCohimu BI nd M) 
7 VahuCeda 
(SecCehnmuCi tai D3) 
3. Vibit Meibod Coda 
{SrCcAbbr C2) 


A=Sl.mar)cu 

F-J5a,00j-S!00,000 

N =n 50 . 0 Dl - $$00,000 
1-3 >$U, 000,001 - $$0,000,000 
Q-Af^raisrl 
i;>BookV^ 


B •SI.OOI ■ $2J0e 
G-4IOO.ODS-$},MKI,000 
K'4l$2n!-$Sa000 
0 -$$00,001 ■Si.0(»,909 
R ■CM (Red EsUM Oo^) 
V-OdKT 


C°$2J«I-$S.ODO 
Hi -SS.m.Ml -$$.000,000 
L ■$$ej)oi • Sioo.ooo 
PI -$ 1 , 000,001 -ss.ociuMn 
P4 41im Ihu $30,000,000 
S-An cBUiu a 
W -EHitMied 


D-$S,00I -$13,000 
H2 -Mem iImb SS.OOO.OOO 
M -$100,001 - $230,000 
PI -$5,000,00! - $25.lXI0.a00 
T-OiliMiffat 


E-$tS,0Ol ■$30,000 
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FINANCIAL DISCLOSURE REPORT 

NaaM af Perm R^erting 

Date a{ Rtpert 

Page 6 of 7 

Davis, Marks 

11/19/2007 


VIU. ADDITIONAL INFORMATION OR EXPLANATIONS. (Jitdicate part of fttpoH.) 


* llie ff^loMring mutual liinds, listed under IRA Hi in section VII, were sold during the reporting period and the pnKec<b were reinvested in the other assets of (he 
IRA: Blackiock Core Bond Poifolio Fund Class A; Caiamos Growth Fund Class A; L«fd Abbefl AfTiliated Fund Class A; Plmco Foreign Bond Fund Class A; 
Royce Opportunity Fund; Scudder Dreman High Return Fund Class A. 

* The PhmiK Balanced Fund Class A, aitd the UBS Hnandal Services Inc. <^sh Equivalent Account (known as the UBS Cash Fund, Inc.), reported in section 
VII, were sold (ki 2007) during the repotting period and the liquid assets were paid out to me. 


FINANCIAL DISCLOSURE REPORT 

NamearPenM Reporting 

Date «( Report 

Page 7 of 7 

Dsvis,MaetcS 

1 1/19/2007 


LX. CERTIFICATION. 


I certi^ that di iafarmation gireB above (iachiding informatiaB pertauiBg to my spouse andminor or depcBdcnt children, if any) Is 
•ccantc, trmc, and complete to (he best of my koonrfedge sad bdief, sad that any iDfermati^a boI reported was wilhbcM became it met sppBcable statutory 
provisioBS permitting aoit-dbclosare. 

I farther certify (hat eariMd iacaoM from outside employnieot aad hooorarta and (he acceptance of gills which have been reported are in 
cdoipliaiKewith the provirions ofS Uil-C. app.{ SOI et.aeq.,S g 7353, tad Jodklal Coafctence regnbtioos. 


.... ii-n-Q7 . 

NOTE: ANY INDIVIDVAL WHO KNOWINGLY AND WILFULLY FALSIHES OR FAILS TO FILE THIS REPORT MAY BE SUBIECT TO CIVIL 
AND CRIMINAL SANCTIONS (S U,S.C. app. g 194) 


FILING INSTRUCTIONS 

Mail signed original and 3 additional copies to: 

Committee on Financial Disclosure 
Administrative OfTice of tiie United States Courts 
Suite 2-301 

One Cohimbus Circle, N.E. 

Washington. D.C. 20544 
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FINANCIAL STATEMENT 
NET WORTH 

Provide a complete, current financial net worth statement which itemizes in detail all assets (including bank accounts, 
real estate, securities, trusts, investments, and other financial holdings) all liabilities (including debts, mortgages, loans, 
and other financial obligations) of yourself, your spouse, and odier immediate members of your household. 


1 ASSETS 

LIABILITIES j 

1 Cash on hand and in banks 


4 

500 

Notes payable to banks-secured 




1 U.S. Government securities-add schedule 




Notes payable to banks-unsecured 


3 

230 

Listed sccuritics-add schedule 




Notes payable to relatives 




Unlisted securities— add schedule 




Notes payable to others 




Accounts and notes receivable: 




Accounts and bills due 


3 

000 

Due from relatives and friends 




Unpaid income tax 




Due from others 




Other unpaid income and interest 




Doubtful 




Real estate mortgages payable-add 
schedule 


351 

899 

Real estate owned-add schedule 


544 

080 

Chattel mortgages and other liens payable 


8 

475 

Rea! estate mortgages receivable 




Other debts-itemize: 




Autos and other personal property 


56 

000 

VISA - TCM/Heritage Bank 


3 

753 

Cash value-life insurance 


15 

504 





Other assets itemize: 








UBS Managed IRA 


150 

019 





Lincoln National Annuity 


4 

944 









Total liabilities 


370 

357 





Net Worth 


404 

690 

Total Assets 


775 

047 

Total liabilities and net worth 


775 

047 

CONTINGENT LIABILITIES 




GENERAL INFORMATION 




I As endorser, comaker or guarantor 




Are any assets pledged? (Add schedule) 

NO 



On leases or contracts 




Are you defendant in any suits or legal 
actions? 

NO 



Legal Claims 




Have you ever taken bankruptcy? 

NO 



Provision for Federal Income Tax 








Other special debt 









NET WORTH SCHEDULES: 

Real estate owned ($544,080) and Real estate mortgages payable ($35 1 ,899) refer to personal residence. 
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AFFIDAVIT 


I, N\o.rVC S. ^ do svvear that the information 

provided in this statement is, to the best of my knowledge, true and accurate. 
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Mr. Kays. 

STATEMENT OF DAVID GREGORY KAYS, NOMINEE TO BE U.S. 

DISTRICT JUDGE FOR THE WESTERN DISTRICT OF MISSOURI 

Mr. Kays. Good afternoon. I’d like to take this opportunity to 
thank the Chairman for chairing this hearing today, and the Com- 
mittee for scheduling the hearing. I’d like to express my gratitude 
to Senator Kit Bond and Senator Claire McCaskill for their sup- 
port, and the President for his support and his nomination. 

At this time I would like to introduce my family. My wife, Julie 
Kays, my 11-year-old daughter, Slone Kays, who’s missing the 
sixth grade today. My mother, Nancy Kays, my father, Darrell 
Kays, my sister, Terri Griffith, my brother-in-law, Greg Griffith, 
and my nephew, Corey Renken, who is a senior in high school. I 
have a laundry list of friends who traveled all the way from the 
great State of Missouri to be here. There are about 16 of us. 

Thank you, sir. 

Senator Kohl. Thank you, Mr. Kays. We appreciate your family 
and friends who are here with you today. 

[The biographical information follows.] 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

QUESTIONNAIRE FOR JUDICIAL NOMINEES 

PUBLIC 

1 . Name : Full name (include any former names used). 

David Gregory Kays (Greg) 

2. Position : State the position for which you have been nominated. 

United States District Judge for the Western District of Missouri 

3. Address : List current office address. If city and state of residence differs from your 
place of employment, please list the city and state where you currently reside. 

Office; 1 Court Circle, Suite 9 

Camdenton, MO 65020 

Residence: Lebanon, Missouri 

4. Birthplace : State year and place of birth. 

1962; Kansas City, Missouri 

5. Marital Status : (include name of spouse, and names of spouse pre-marriage, if 
different). List spouse’s occupation, employer’s name and business address(es). Please, 
also indicate the number of dependent children. 

I am married to Julie Ann Kays (prior name, Julie Ann Best; Maiden name, Julie Ann 
Roper.) She is employed as an Administrative Assistant at Holman Howe Funeral Home, 
320 South Adams, Lebanon, MO 65536. We have one dependent child. 

6. Education : List in reverse chronological order, listing most recent first, each college, 
law school, or any other institution of higher education attended and indicate for each the 
dates of attendance, whether a degree was received, and the date each degree was 
received. 

University of Arkansas School of Law, 1985 - 1987; Juris Doctor, January 1988 
Southwest Missouri State University, 1 980 - 1 985; Bachelor of Science, May 1 985 
Drury University, 1981 - 1982; no degree 
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7. Employment Record : List in reverse chronological order, listing most recent first, all 
governmental agencies, business or professional corporations, companies, firms, or other 
enterprises, partnerships, institutions or organizations, non-profit or otherwise, with 
which you have been affiliated as an officer, director, partner, proprietor, or employee 
since graduation from college, whether or not you received payment for your services. 
Include the name and address of the employer and job title or job description where 
appropriate. 

Employment : 

01/2005 through present 

State of Missouri, Twenty-Sixth Judicial Circuit 

1 Court Circle, Suite 9 

Camdenton, Missouri 65020 

Presiding Circuit Court Judge 

01/1995 through 01/2005 

State of Missouri, Laclede County Circuit Court 

200 N. Adams 

Lebanon, Missouri 65536 

Associate Circuit Judge 

01/1991 through 01/1995 

Laclede County Prosecuting Attorney's Office 

200 N. Adams 

Lebanon, Missouri 65536 

Prosecuting Attorney 

12/1989 through 01/1991 

Laclede County Prosecuting Attorney's Office 

200 N. Adams 

Lebanon, Missouri 65536 

Chief Assistant Prosecuting Attorney 

08/1989 through 12/1989 
Office of the Special Public Defender 
333 Park Central East, Suite 313 
Springfield, Missouri 65806 
Assistant Public Defender 

05/1988 through 08/1989 

Laclede County Prosecuting Attorney's Office 

200 N. Adams 

Lebanon, Missouri 65536 

Assistant Prosecuting Attorney 


2 
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05/1988 through 08/1989 
Miller and Hutson Law Firm 
211 E. Commercial 
Lebanon, Missouri 
Attorney 

06/1986 through 03/1988 

Laclede County Prosecuting Attorney's Office 

200 N. Adams 

Lebanon, Missouri 65536 

Investigator 

June- August, 1985 
Loren Cook Co. 

2015 East Dale Street 
Springfield, Missouri 
laborer 

08/1992 through 12/2004 
Drury University 
531 Bland Road 
Lebanon, Missouri 65536 
Adjunct Instructor 

Other affiliations: 

First Christian Church 
500 S, Madison 
Lebanon, Missouri 65536 

Board Chairman, 1/2007 through present; Served as Vice Chairman in 2006 

Lebanon Park Board 
400 S. Madison 
Lebanon, Missouri 65536 
Board of Directors, 1992-1994 

Laclede County Bar Association 
301 N. Adams 
Lebanon, Missouri 65536 
President, 1992; Vice-President, 1991 

8. Military Service and Draft Status : Identify any service in the U.S. Military, including 
dates of service, branch of service, rank or rate, serial number (if different from social 
security number) and type of discharge received. 

None 
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9. Honors and Awards : List any scholarships, fellowships, honorary degrees, academic or 
professional honors, honorary society memberships, military awards, and any other 
special recognition for outstanding service or achievement. 

National Judicial College, Certificate, 2007 

National College of District Attorneys, Certificate, 1991 

Carnegie Medal 

Missouri Judicial Conference Award 
Red Cross Hometown Hero 

Missouri State Highway Patrol Honorary Trooper Award 
Supreme Court of Missouri Permancy Awards -2006 & 2007 

10. Bar Associations : List all bar associations or legal or judicial-related committees, 
selection panels or conferences of which you are or have been a member, and give the 
titles and dates of any offices which you have held in such groups. 

Missouri Bar Association 

Laclede County Bar Association 

1992- Resident, 1991- Vice President 

26"' Judicial Circuit Bar Association 

Missouri Juvenile Justice Association 

National Council of Juvenile and Family Court Judges 

American Judicature Society 

Circuit Judge Section of Missouri Judicial Conference 
Executive Committee (2006 -present) 

Clerical Weighted Work Load Task Team (2007 -present) 

11. Bar and Court Admission : 

a. List the date(s) you were admitted to the bar of any state and any lapses in 
membership. Please explain the reason for any lapse in membership. 
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Admitted to the Missouri Bar on May 7, 1988. There has been no lapse in 
membership. 

b. List all courts in which you have been admitted to practice, including dates of 
admission and any lapses in membership. Please explain the reason for any lapse 
in membership. Give the same information for administrative bodies that require 
special admission to practice. 

Missouri state courts, 1988 

United States District Court for the Western District of Missouri; 1988; 

Lapsed; I became a judge in January 1995. 

12. Memberships : 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 10 or 1 1 to which 
you belong, or to which you have belonged, or in which you have significantly 
participated, since graduation from law school. Provide dates of membership or 
participation, and indicate any office you held. Include clubs, working groups, 
advisory or editorial boards, panels, committees, conferences, or publications. 

First Christian Church ( 1 994 - Present); Chairman of the Board, Vice Chairman 
of the Board, Elder, Deacon, Youth Sunday School Teacher, Youth Group Leader 

Strategic Planning Committee of Lebanon School System (2003-2005) 

Lebanon Park Board (1992-1994); Board of Directors 

St. Johns Breech Ethics Committee (2002) 

St. Johns Hospital, Heritage Foundation, Builders Club (2004-Present) 

Camden County Republican Club (2004-Present) 

Masonic Lodge (1990-Present) 

Scottish Rite (1998-Present) 

Abou Ben Adhem Shrine (1998-Present) 

Lebanon Country Club (1993-Present) 

Kiwanis Club (1989-1994) 

Phi Alpha Delta Legal Fraternity (1986-Present) 


5 


s 


VerDate Nov 24 2008 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 01150 


Fmt 6601 


Sfmt 6601 


S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



1141 


VerDate Nov 24 2008 


Missouri Task Force on Alternative Sentencing (2006-2007) 

b. The American Bar Association's Commentary to its Code of Judicial Conduct 
states that it is inappropriate for a judge to hold membership in any organization 
that invidiously discriminates on the basis of race, sex, or religion. Please 
indicate whether any of these organizations listed in response to 12a above 
currently discriminate or formerly discriminated on the basis of race, sex, or 
religion - either through formal membership requirements or the practical 
implementation of membership policies. If so, describe any action you have taken 
to change these policies and practices. 

I am not aware that any of the organizations listed above engage in discriminatory 
practices. 

13. Published Writings and Public Statements : 

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, 
editorial pieces, or other published material you have written or edited, including 
material published only on the Internet. Please supply four (4) copies of all 
published material to the Committee. 

Breast Cancer Wellness Magazine - “A Little Perspective” - published in Spring 
2007. 

b. Please supply four (4) copies of any reports, memoranda or policy statements you 
prepared or contributed in the preparation of on behalf of any bar association, 
committee, conference, or organization of which you were or are a member. If 
you do not have a copy of a report, memorandum or policy statement, please give 
the name and address of the organization that issued it, the date of the document, 
and a summary of its subject matter. 

None 

c. Please supply four (4) copies of any testimony, official statements or other 
communications relating, in whole or in part, to matters of public policy or legal 
interpretation, that you have issued or provided or that others presented on yoiu 
behalf to public bodies or public officials. 

None 

d. Please supply foiu (4) copies, transcripts or tape recordings of all speeches or 
talks delivered by you, including commencement speeches, remarks, lectures, 
panel discussions, conferences, political speeches, and question-and-answer 
sessions. Please include the date and place where they were delivered, and 
readily available press reports about the speech or talk. If you do not have a copy 
of the speech or a transcript or tape recording of your remarks, please give the 
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name and address of the group before whom the speech was given, the date of the 
speech, and a summary of its subject matter. If you did not speak from a prepared 
text, please furnish a copy of any outline or notes from which you spoke. 

I speak occasionally to local civic groups to inform and to promote the court. 
There are no copies of written speeches as it is my practice to speak from outlines, 
which are discarded after the event. What follows is an approximate listing: 

DARE Graduations, 1995-2002, Drug Resistance 

Optimist Club, 1991-1996, Judicial System 

Lions Club, 1996, Judicial System 

Kiwanis Club, 1998, Judicial System 

Rotary Club, 1996-2002, Judicial System 

Joel E. Barber School, 1 997, Commencement Speech - “Making Good Choices” 

Camden County Republican Club, 2004, “The Campaign Trail” 

Cope Domestic Violence Workshops, 1996-1998, “Understanding Orders of 
Protection” 

Campaign Speeches; 2004, 1994 and 1990 

26'*' Judicial Circuit Bench Bar Meetings, 2005-2007, “A View from the Bench” 
Library Garden Memorial Dedication, 2006, Vision and Leadership 
Springfield Public Schools, 1998, “Safe Schools” 

Eulogies, 1999-2006 

Wall of Fame Induction Ceremony, 2007, “Judge Dean Whipple” 

e. Please list all interviews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these interviews where 
they are available to you. 

My contact with the media was more frequent before I took the bench. That was 
almost thirteen years ago. As a judge 1 have little contact with the media at 
present. 1 do not possess any prior interviews. But I can state that almost all of 
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my interviews were related to the ftmction and duties of the prosecutor’s office or 
the court system. 

14. Judicial Office : State (chronologically) anyjudicial offices you have held, whether 
such position was elected or appointed, and a description of the jurisdiction of each such 
court. 

In 2004, 1 was elected Circuit Judge of the 26* Judicial Circuit of Missouri. The Circuit 
Court in Missouri is an elected court of general jurisdiction. All felonies as well as 
juvenile cases and major civil cases fall within the jurisdiction of the Circuit Court. My 
peers have elected me to serve as Presiding Circuit Judge. That position requires the 
usual caseload of the court with additional responsibilities of the administrative duties 
related to the court operations of five county courthouses and one juvenile detention 
facility. I also serve as appointing authority and personnel head for the 42 employees of 
the Juvenile Court and the Mary Dickerson Juvenile Detention Center. 

In 1994 1 was elected Associate Circuit Judge of Laclede County. I was re-elected in 
1998 and 2002. The Associate Circuit Court in Missouri is an elected court of limited 
jurisdiction. All criminal cases begin in this division. This court handles domestic 
relations, probate and civil cases less than $25,000.00. During the course of my duties as 
an Associate Judge I was appointed and responsible for a significant circuit court docket 
as well. 

15. Citations : If you are or have been ajudge, please provide: 

a. citations for all opinions you have written (including concurrences and dissents); 
As a state trial judge I do not write published opinions. 

b. a list of cases in which certiorari has been requested or granted; 

None 

c. a short summary of and citations for all appellate opinions or orders where your 
decisions were reversed or where your judgment was affirmed with significant 
criticism of your substantive or procedural rulings; 

i. State ex rel York v. Kays . 916 S.W.2d 859 (Mo. App. 1996) 

Probate case. In this case, the Relator sought to disqualify me after a 
hearing where evidence was adduced regarding her inappropriate use of 
estate funds. I immediately suspended her powers and advised her 
attorney that a show cause order would be forthcoming. A few days later 
she filed a “Petition to Disqualify.” 1 denied this motion and the appellate 
court reversed. 
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ii. Chastain v. Chastain. 932 S.W.2d 396 (Mo. 1996) 

Child Support case. This case involved a statute, which required a judicial 
review of administrative orders within a 45-day period. If no review was 
conducted in that time period there was a default statutory provision, 
which stated that the Court was deemed to have approved the 
administrative order. I foimd the statute to be in violation of the Missouri 
Constitution. The Supreme Court agreed with this determination but 
reversed in part and foimd that the remaining portions of the statute could 
be severable. 

iii. State ex rel Reedcraft Man, v. Kays . 967 S.W.2d 703 (Mo. App. 1998) 
Contract case. In this case, the Plaintiff brought suit against Defendant iii 
Laclede Coimty. Defendant filed a motion to transfer venue. I denied this 
motion. The Defendant sought a writ of prohibition. The writ was 
granted and case was transferred accordingly. 

iv. In re Estate of Mounts . 39 S.W. 3d 499 (Mo. App. 2000) 

Contract case. This was a case where the Thortons were prospective 
purchasers and filed an action against the personal representative of 
decedent’s estate seeking to specifically enforce decedent’s contract to sell 
real property. I was affirmed on the main issues related to enforceability 
of the contract, but the case was remanded and the appellate court directed 
me to enter a new judgment and address the issue of warranties of title. 

V. Eul V. Beard . 47 S.W. 3d 424 (Mo. App. 2001) 

Real Estate case. In this case Plaintiff Eul purchased land owned soley by 
Mr. Beard. When the real estate contract was entered, Plaintiff required 
Mrs. Beard to sign the contract. The evidence indicated that the only 
purpose for her signature was to release dower rights or marital interest. 
Mr. Beard subsequently died and the contract was terminated. Plaintiff 
brought suit against Mrs. Beard individually for earnest money. I entered 
judgment for Mrs. Beard. The appellate court reversed. 

vi. Downing v. Howe . 60 S.W.3d 646 (Mo. App. 2001) 

Divorce case. In this case I set aside a judgment after Respondent filed a 
motion alleging among other things allegations of abuse or neglect. The 
case was reversed because of lack of record. 

vii. Vernon v. Director of Revenue . 142 S.W.3d 905 (Mo. App. 2004) 
Administrative Review case. This case involves a breath test administered 
subsequent to a DWI stop. The procedure requires three steps. The first 
step is a pre-test of the machine, secondly the breath test of the individual, 
and finally, a post test of the machine. During the testing of the Appellant, 
there was every indication the breath test machine was working properly 
until the post test of the machine. The machine indicated a “. 001” result 
when the post test was conducted. The breath test results were admitted 
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into evidence. The appellate court reversed because the machine did not 
“zero out” at .000 the found that the machine malfunctioned. 

viii. State ex rel Nixon v. Summit Inv.. 186 S.W.3d 428 (Mo. App. 2006) 

Civil case. This was a case where another judge entered an interlocutory 
order dismissing the action for failure to prosecute. The parties brought 
the case before me and I entered a judgment of dismissal. The court of 
appeals reversed. 

ix. Chad v. City of Lake Ozark . 223 S.W.3d 208 (Mo. App. 2007) 

Civil case. This was a case related to interpreting municipal ordinances 
and reconciling their language with state statute. I granted a summary 
judgment to the Defendant. In doing so I relied on recent Missouri law, 
cases from both the Southern and Eastern Districts of the Missouri Courts 
of Appeals. This case was appealed to the Western District of the 
Missouri Court of Appeals who had not previously dealt with this issue. 
This court entered a reversal and went on to express criticism of the other 
two courts of appeals. 

X. Kelly V. Nelson. 226 S.W.3d 882 (Mo. App. 2007) 

Tax Case. This case involves a question of whether a redemption payment 
on past due real estate taxes was timely made when the payment was 
priority mailed prior to the statutory deadline, but not actually received by 
the collector until after the deadline. I construed the payment under the 
“mailbox rule” which is applicable in the payment of taxes. The case was 
reversed and the Court found these payments should be treated differently. 

xi. State ex rel Johns v. Kavs . 181 S.W.3d 565 (Mo. 2006) 

This was a case involving collateral estoppel. The Defendant sought to 
prohibit the state from seeking the death penalty in criminal prosecution. 
He relied on a prior finding in another jurisdiction where a judge in a civil 
post conviction motion found that he is mentally retarded. I denied their 
motion and was reversed. 

xii. Brungard v. Risky’s Inc . WD67217 and SC88654 

This is a slip and fall case where the Plaintiff was awarded a default 
judgment in the amount of $629,000.00. Approximately twenty days after 
the judgment was entered. Defendant filed a “Motion to Set Aside” with 
affidavit. I sustained the motion after considering the motion, arguments 
and applicable law. The Western District Court of Appeals reversed my 
decision. The Missouri Supreme Court then granted transfer. On 
December 1 8, 2007 the Supreme Court in a unanimous decision affirmed 
my earlier ruling. 
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d. a list of and copies of any of your unpublished opinions that were reversed on 
appeal or where your judgment was affirmed with significant criticism of your 
substantive or procedural rulings; 

None 


e. a description of the number and percentage of your decisions in which you issued 
an unpublished opinion and the manner in which those unpublished opinions are 
filed and/or stored; and 

None 

f. citations to all cases in which you were a panel member in which you did not 
issue an opinion. 

None 

1 6. Recusal: If you are or have been a judge, please provide a list of any cases, motions or 
matters that have come before you in which a litigant or party has requested that you 
recuse yourself due to an asserted conflict of interest, or for any other apparent reason, or 
in which you recused yourself sua sponte. (If your court employs an "automatic" recusal 
system by which you may be recused without your knowledge, please include a general 
description of that system.) Please identify each such case, and for each provide the 
following information: 

a. whether your recusal was requested by a motion or other suggestion by a litigant 
or a party to the proceeding or by any other person or interested party; or if you 
recused yourself sua sponte; 

b. a brief description of the asserted conflict of interest or other ground for recusal; 

c. the procedure you followed in determining whether or not to recuse yourself; 

d. your reason for recusing or declining to recuse yourself, including any action 
taken to remove the real, apparent or asserted conflict of interest or to cure any 
other ground for recusal. 

Motions for recusal because of an asserted conflict of interest are rare in my 
experience. I can only recall two cases where I believe there was an issue 
regarding a disqualification. The first case is cited at York v. Kays . 916 S.W.2d 
859. 

This was a probate estate. The estate in question had two co-conservators. They 
were Boatman’s Bank and Peggy York. Boatman’s Bank had filed a “Petition to 
Resign” based upon the actions of Peggy York. A hearing was held on that 
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petition and evidence was presented during this hearing to indicate that the other 
co-conservator, Peggy York, was mismanaging the estate, and the Bank was 
concerned about their liability. The court after hearing this evidence suspended 
Peggy York’s authority and power as co-conservator and then advised Peggy 
York and her attorney that there would be an “Order to Show Cause” filed against 
her for the mismanagement. A few days afterwards the Court received the 
“Petition for Disqualification of Judge.” 

After I reviewed the rules, applicable statutes and considered the facts of the case, 
I did not believe recusal was appropriate. My response and actions subsequent to 
the hearing were a reasonable, logical and necessary consequence related to the 
evidence produced at the hearing. I further considered my actions consistent with 
my judicial responsibilities to preserve and protect estates within the jurisdiction 
of the probate court. 

The next case involved a situation where I was obligated under the judicial canons 
to report an attorney to disciplinary counsel for misappropriation of funds. Upon 
learning that I had made this report he complained to a judicial commission that I 
had among other things, failed to report him in a timely fashion. While the 
complaints were pending, his firm entered in a case before the court I serve. His 
firm asked that I recuse fix)m that case. I immediately contacted the judicial 
commission, consulted with them and reviewed the canons. I then recused firom 
that case. All complaints lodged against me were dismissed. 


17. Public Office, Political Activities and Afliliations : 

a. List chronologically any public offices you have held, other than judicial offices, 
including the terms of service and whether such positions were elected or 
appointed. If appointed, please include the name of the individual who appointed 
you. Also, state chronologically any unsuccessful candidacies you have had for 
elective office or imsuccessful nominations for appointed office. 

2006 - 2007, Missouri Task Force on Alternative Sentencing. I was appointed by 
Governor Matt Blunt 

2006, Missouri Court of Appeals, Southern District. I was unsuccessful in 
receiving the nomination for appointed office. 

1992 - 1994, Lebanon City Attorney. I was appointed by then Mayor Kenneth 
Cowan to fill an unexpired term then elected to a two-year term. 

1991 - 1994, Laclede County Prosecuting Attorney. I was elected 

1988 - 1990, Laclede County Assistant Prosecutor. I was appointed by then 
Prosecuting Attorney Jack Miller 
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b. List all memberships and offices held in and services rendered, whether 

compensated or not, to any political party or election committee. If you have ever 
held a position or played a role in a political campaign, please identify the 
particulars of the campaign, including the candidate, dates of the campaign, your 
title and responsibilities. 

I am a member of the Camden County Republican Club. I have never served in 
any capacity for any campaign other than my own as a candidate. 

18. Legal Career: Please answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation 
from law school including; 

i. whether you served as clerk to a judge, and if so, the name of the judge, 
the court and the dates of the period you were a clerk; 

I did not serve as a clerk to a judge. 

ii. whether you practiced alone, and if so, the addresses and dates; 

I have never practice alone. 

iii. the dates, names and addresses of law firms or offices, companies or 
governmental agencies with which you have been affiliated, and the nature 
of your affiliation with each. 

01/2005 through present 

State of Missouri, Twenty-Sixth Judicial Circuit 

1 Court Circle, Suite 9 

Camdenton, Missouri 65020 

Presiding Circuit Court Judge 

01/1995 through 01/2005 

State of Missouri, Laclede County Circuit Court 

200 N. Adams 

Lebanon, Missouri 65536 

Associate Circuit Judge 

01/1991 through 01/1995 

Laclede County Prosecuting Attorney's Office 

200 N. Adams 

Lebanon, Missouri 65536 

Prosecuting Attorney 
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12/1989 through 01/1991 

Laclede County Prosecuting Attorney's Office 

200 N. Adams 

Lebanon, Missouri 65536 

Chief Assistant Prosecuting Attorney 

08/1989 through 12/1989 
Office of the Special Public Defender 
333 Park Central East, Suite 313 
Springfield, Missouri 65806 
Assistant Public Defender 

05/1988 through 08/1989 

Laclede County Prosecuting Attorney's Office 

200 N. Adams 

Lebanon, Missouri 65536 

Assistant Prosecuting Attorney 

05/1988 through 08/1989 
Miller and Hutson Law Firm 
21 1 E. Commercial 
Lebanon, Missouri 
Attorney 

b. Describe; 

i. the general character of your law practice and indicate by date when its 
character has changed over the years. 

In May 1988 I began the practice of law and was hired as a part-time 
prosecutor and part-time private attorney. In August of 1989 I left that 
position and began work at the Office of Public Defender. In December of 
1989 1 returned to the Laclede County Prosecutor’s Office as the Chief 
Assistant Prosecuting Attorney. I was subsequently elected Prosecuting 
Attorney and took office in January 1991 . During this period I also served 
as City Attorney in the City of Lebanon, Missouri from 1992 to 1994. I 
was then elected and began serving as an Associate Circuit Judge in 
January 1995. I worked in this capacity for ten years. In 2004 I was 
elected as a Circuit Judge in the Twenty-Sixth Judicial Circuit of Missouri 
and was elected by my fellow judges to serve a presiding judge shortly 
thereafter. 

ii. your typical clients and the areas, if any, in which you have specialized. 

I have primarily been a public servant. As a prosecutor, I represented the 
People of the State of Missouri. In that capacity I also served Laclede 
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County Missouri as their legal adviser and representative in all civil 
matters. Eiuring the time I served as a private attorney I represented 
plaintiffs and defendants in general civil cases, family law cases as well as 
a lending institution. 

c. Describe the percentage of your practice that has been in litigation and whether 
you appeared in coiut frequently, occasionally, or not at all. If the frequency of 
your appearances in court varied, describe such variance, providing dates. 

i. Indicate the percentage of your practice in: 

1. federal courts; 0% 

2. state courts of record; 98% 

3. other courts. 2% 

ii. Indicate the percentage of your practice in: 

1. civil proceedings; 30% 

2. criminal proceedings. 70% 

d. State the number of cases in courts of record you tried to verdict or judgment 
(rather than settled), indicating whether you were sole counsel, chief counsel, or 
associate counsel. 

I would estimate that for the years 1 was a practicing lawyer that number would be 
approximately 150 cases. In about 60% of these cases I was sole counsel, 35% I 
served as chief coimsel and in 5% of these cases I was associate counsel. 

i. What percentage of these trials were: 

1. jury; 5% 

2. non-jury. 95% 

e. Describe your practice, if any, before the Supreme Court of the United States. 
Please supply four (4) copies of any briefs, amicus or otherwise, and, if 
applicable, any oral argument transcripts before the Supreme Court in connection 
with your practice. 

I have not practiced before the Supreme Court of the United States. 

19. Litigation : Describe the ten (10) most significant litigated matters which you personally 
handled. Give the citations, if the cases were reported, and the docket number and date 
if unreported. Give a capsule summary of the substance of each case. Identify the party 
or parties whom you represented; describe in detail the nature of your participation in the 
litigation and the final disposition of the case. Also state as to each case: 

a. the date of representation; 
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b. the name of the court and the name of the judge or judges before whom the case 
was litigated; and 

c. the individual name, addresses, and telephone numbers of co-coimsel and of 
principal counsel for each of the other parties. 

1. State of Missouri v. Robert Bransford. CR491-893FX, 920 S.W.2d 937; Circuit 
Court of Camden County, Missouri. The Honorable Mary Dickerson presided. 
This case was filed in 1991 and tried to a jury from March 1, 1993 to March 4, 
1993. 

In this case the Defendant was charged with “Murder in the Second Degree” and 
“Armed Criminal Action.” The evidence presented showed that the Defendant 
had spent the evening drinking with the victim and others. Sometime in the 
morning hours the Defendant shot the victim in the chest with a rifle. The 
victim’s body was dumped in a wooded area and was discovered weeks later. The 
jury found the Defendant guilty of both charges. The Defendant was sentenced as 
a prior, persistent and class X offender and received sentences of life 
imprisonment and 30 years respectively. My participation in this case involved 
all of the pre-trial work and all of the trial. I served as lead coimsel for the State of 
Missouri. 

Co-Counsel: 

Mr. Jon Morris 
200 N. Adams 
Lebanon, MO 65536 
(417)532-5401 
Opposing Counsel; 

Mr. T.D. Pawley 
Unknown address 

Mr. Don Catlett 
3402 Buttonwood Drive 
Columbia, MO 65201 
573/ 882-9855 

2. State of Missouri v. Lonnv Hofman. CR593-1FX; Circuit Court of Miller County, 
Missouri. The Honorable James A. Franklin, Jr, presided. This case was filed in 
1991 and tried to a jury from June 1, 1993 to June 2, 1993. 

In this case the Defendant was charged with “Possession of a Controlled 
Substance with Intent to Distribute.” The Defendant was stopped on an interstate 
highway for a traffic violation; subsequent to the stop law enforcement searched 
his vehicle and discovered a large quantity of marijuana. The jury found the 
Defendant guilty and recommended fifteen years in prison, which was the 
maximum sentence allowed by law. My participation in this case involved most 
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of the pre-trial work, including two suppression hearings and all of the trial with 
the exception of one witness examination. I served as lead counsel for the State 
of Missouri. 

Co-Coimsel: 

Mr. Jon Morris 
200 N. Adams 
Lebanon, MO 65536 
(417) 532-5401 

Opposing Counsel: 

Mr. F. Randall Waltz, IH 
Waltz & Associates 
Suite 302, 308 High St. 

Jefferson City, MO 65101 
(573) 634-4334 

3. State of Missouri v. Sean Myers . CR192-2FX, 997 S.W.2d 26; Circuit Court of 

Camden Coimty, Missouri. The Honorable James A. Franklin, Jr. presided. This 
case was filed in 1991 and tried to a jury from July 28, 1993 to July 30, 1993. 

In this case the Defendant was charged with shooting a rifle from an interstate 
overpass down into oncoming traffic intending to hit law enforcement persormel. 
While the Defendant did not manage to hit a law enforcement officer, he did 
shoot a private citizen. The victim was injured when a bullet hit his windshield 
and struck him in the face. The jury found the Defendant guilty of “Assault in the 
First Degree” and “Armed Criminal Action.” The Defendant was sentenced as a 
prior offender to fifteen years and fifty years respectively. My participation in 
this case included almost all of the pre-trial work. My participation in this case 
involved most, if not all of the pre-trial work and all of the trial, with the 
exception of examination of one witness. I served as lead counsel for the State of 
Missouri. 

Co-Coimsel: 

Honorable G. Stanley Moore 
Circuit Judge 
1 Court Circle, Suite 9 
Camdenton, MO 65020 
(573) 346-5160 

Opposing Counsel: 

Mr. Chase Higinbotham 
1 1 7 Bradford Lane 
Belton, MO 64012 
(816)322-5297 
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4. State of Missouri v. Charles Tuebner. CR591-3F; Circuit Court of Miller County, 
Missouri. The Honorable James A. Franklin, Jr. presided, a. This case was 
filed in 1990 and tried to a jury during November 1992. The Defendant was then 
sentenced January 25, 1993. 

In this case the Defendant was charged with “Murder in the First Degree” and 
“Armed Criminal Action.” The evidence showed that he lured his ex-wife to a 
wooded area. When they arrived to this area he stabbed her many times with a 
knife causing her death. The jury found the Defendant guilty of both charges and 
for the charge of “Murder in the First Degree” he was sentenced to life in prison 
without possibility of parole and then fifty years in prison for the charge of 
“Armed Criminal Action.” My participation in this case included about 50% of 
the pre-trial and trial work. I served as lead counsel for the State of Missouri. 

Co-Counsel: 

Mr. Robert Ahsens 
Assistant Attorney General 
207 W. High Street 
P.O. Box 899 

Jefferson City, MO 65102-0899 
(573)751-3321 

Opposing Counsel: 

Mr. J. Marty Robinson 
231 E. Capital Avenue 
Jefferson City, MO 65101 
(573) 526-5210 


5. State of Missouri v. Lvle Rogers . CR492-157FX; Circuit Court of Laclede 

County, Missouri. The Honorable Maty Dickerson presided. This case was filed 
in January 29, 1992 and tried to a jury on November 3, 1993. 

This was a child molestation case. The Defendant was the natural father of the 
female child victim. The jury found the Defendant guilty of sodomy, and 
recommended five years in prison. In my experience these are some of the most 
difficult cases to try before a jury. My participation in this case involved most of 
the pre-trial work and all of the trial with the exception of one witness 
examination. I served as lead counsel for the State of Missouri. 

Co-Counsel: 

Mr. Jon Morris 
200 N. Adams 
Lebanon, MO 65536 
(417) 532-5401 
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Opposing Counsel: 

Ms. Donna Holden 
Smith & Turley 
266 Marshall Drive 
P.O. Box 494 
St. Robert, MO 65584 
(573) 336-5222 

6. State of Missouri v. Louis Warren . CR492-1 55FX; Circuit Court of Laclede 

County, Missouri. The Honorable Mary Dickerson presided. This case was filed 
in January 26, 1992 and disposed of on October 13, 1993. 

In this case the Defendant was charged with “Murder in the Second Degree” in 
two counts. The evidence indicated that the Defendant set a trailer house on fire 
while he was aware that two people were sleeping inside. Both victims died in 
the fire. The Defendant entered a plea of guilty before trial and was sentenced to 
life imprisonment. My participation in this case involved most, if not all of the 
pre-trial work and all of the trial preparation. I served as lead counsel for the 
State of Missouri. 

Opposing Counsel: 

Mr. Darrell Deputy, Jr. 

Deputy & Mizzell 
120 E. 2”'* Street 
P.O. Box 689 
Lebanon, MO 65536 
(417) 532-2191 


7. State of Missouri v. Jeffery Klein . CR490-785FX; Circuit Court of Laclede 

County, Missouri. The Honorable Mary Dickerson presided. This case was filed 
in August 17, 1990 and disposed of on January 20, 1993. 

In this case the Defendant entered a plea of guilty on the day of trial. The 
evidence presented showed that the Defendant was a deputy sheriff. While 
working the road in the evening hours, he pulled over a vehicle containing young 
girls. He took one in his official vehicle, went to a remote place and had sexual 
relations with her. He received a twenty-year sentence to the charge of 
“Kidnapping.” My participation in this case involved most, if not all of the pre- 
trial work and all of the trial preparation. I served as lead counsel for the State of 
Missouri. 

Opposing Counsel: 

Mr. Darrell Deputy, Jr. 

Deputy & Mizzell 
120 E. 2"’* Street 


19 


12:21 Apr 06, 2009 Jkt047450 PO 00000 Frm01164 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN:CMORC 



P.O. Box 689 
Lebanon, MO 65536 
(417)532-2191 


1155 


8. State of Missouri v. Toby Viles. Circuit Court of Johnson County, Missouri. The 
Honorable Carl Gum presided. This case was filed in 1992 and disposed of on 
September 13, 1994. 

In this case the Defendant entered a plea of guilty before trial. Because of the 
publicity in this case the venue was changed and the case was heard in the Circuit 
Court of Johnson County. This was a tragic case where the Defendant, a sixteen 
year old, used a high power rifle to kill his three younger siblings in the family 
living room. The Defendant on the eve of trial entered a plea of guilty to three 
counts of “Murder in the First Degree” and received life in prison without the 
possibility of parole on all three counts. My participation in this case involved 
about 50% of the pre-trial work and trial preparation. I served as lead counsel for 
the State of Missouri. 

Co-Counsel: 

Mr. Robert Ahsens 
Assistant Attorney General 
207 W. High Street 
P.O. Box 899 

Jefferson City, MO 65102-0899 
(573) 751-3321 

Opposing Counsel: 

Mr. Charles Moreland 
3402 Buttonwood Drive 
Columbia, MO 65201 
(573) 882-9855 

Mr. Daniel Gralike 
3402 Buttonwood Drive 
Columbia, MO 65201 
(573) 882-9855 


9. State of Missouri v. Sharon Kems. C R491-939FX: Circuit Court of Laclede 

County, Missouri. The Honorable James A. Franklin, Jr. presided. This case was 
filed October 18, 1991 and disposed of on September 24, 1993. 

In this case the Defendant entered a plea of guilty before trial. The evidence in 
this case showed that the Defendant and her male victim were severe alcoholics 
who were living together. They began to argue about the availability of alcohol 
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and the Defendant stabbed the victim in the carotid artery. Within a matter of 
minutes he bleed to death. The Defendant entered a plea of guilty to “Murder in 
the Second Degree.” This was an “open” plea, which means that there was no 
negotiation as to punishment with the State. The Defendant was in effect 
throwing herself on the mercy of the Court. The judge sentenced the Defendant 
to twenty years in prison. My participation in this case involved most, if not all of 
the pre-trial work and all of the trial preparation. I served as lead counsel for the 
State of Missouri. 

Opposing Coxmsel: 

Mr. Bret Strand 
Address Unknown 

10. State of Missouri v. Paul Tuebner, CR191-00005FX; Camden Cormty, Missouri. 
The Honorable James A. Franklin, Jr. presided. This case was filed 1990 and 
disposed of on June 30, 1992. 

In this case the Defendant entered a plea of guilty before trial. This was a 
companion case to State v. Charles Tuebner. This Defendant’s responsibility was 
to drive his brother, Charles Tuebner, to and fi^om the crime scene. While at the 
scene he waited patiently in the car while his brother stabbed a young female 
victim to death. After the murder the Defendant assisted in disposing of the 
weapon and blood soaked clothing. My participation in this case included about 
50% of the pre-trial and trial preparation. I served as lead counsel for the State of 
Missouri. 


Co-Counsel; 

Mr. Robert Ahsens 
Assistant Attorney General 
207 W. High Street 
P.O. Box 899 

Jefferson City, MO 65 1 02-0899 
(573) 751-3321 

Opposing Counsel; 

Mr. Joseph Green 
566 r' Capital Drive 
St. Charles, MO 63301 
Phone number unknown 

Mr. Christopher McGraugh 
Suite 2001 
One City Centre 
St. Louis, MO 63101 
(314)231-9600 
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20. Legal Activities : Describe the most significant legal activities you have pmsued, 

including significant litigation which did not progress to trial or legal matters that did not 
involve litigation. Describe fully the nature of your participation in these activities. 
Please list any client(s) or organization(s) for whom you performed lobbying activities 
and describe the lobbying activities you performed on behalf of such client(s) or 
organizations(s). (Note: As to any facts requested in this question, please omit any 
information protected by the attorney-client privilege.) 

Laclede County Prosecutors Office 

Missouri law establishes that the position of Prosecuting Attorney in a third class county 
is a part time position. The compensation is set to match the part time commitment. In 
Missouri, at the time I took office, most counties had the third class designation. Every 
county with this designation had an elected prosecutor who maintained a private law 
practice. This had been the custom in Laclede County and everywhere else in our state. 
When elected in 1990 1 pledged to make this office the first full-time prosecutor’s office 
in Missouri for a county of the third class. I felt strongly that this was a necessary 
response to the increasing caseload handled by the office as well as the serious nature of 
the cases that were being presented for filing. We had serveral murder cases in the 
office and it made sense that full time prosecutors should handle them. Our goal was to 
put in place an aggressive, full-time, professional prosecutor’s office. It worked well. 
During my term as prosecutor we accomplished many things. All felony jury trials 
resulted in conviction. The office became computerized. A bad check program was 
implemented which helped merchants get their restitution more expeditiously. The 
office was part of a pilot program in the state to give child support collection a greater 
priority through the use of a specially assigned prosecutor. Approximately one year into 
my term, I was asked to take over prosecution duties at Lebanon Municipal Court. 
Lebanon has the busiest municipal court in the jurisdiction. The fact that the same 
person was the prosecutor in both places created efficiencies within the offices and 
added more coordination within the law enforcement community. I note that since I left 
this office in 1 994, the elected prosecutors who followed have not maintained a private 
law practice. 

Associate Circuit Judge 

Initially when I took the bench there was somewhat of a case backlog. Within a few 
months I began to see and understand how a growing court docket had challenged the 
court infrastructure. Among the challenges we faced, were problems related to docketing, 
case management and trial settings. Soon I became sensitive to the issues related to 
“court accessibility.” I believe strongly that if judges are not diligent in moving their 
dockets today, when a new case is filed, it will take longer to accommodate litigants with 
a trial date. My goal was to eliminate any complaints by the bar, or the public, related to 
the time it takes to get a case to trial. With the help of clerks we created a new docketing 
system. This new system encouraged case movement. Our goal was simple. Each time a 
case was called, the judge would attempt to accomplish something meaningful in the case. 
No case was ever just set over; all cases would have a specific court date and a purpose 
cited. After so many appearances, depending on case type, the case was set for trial, 
absent extraordinary circumstances. Most weeks we had court every day of the week. 
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Each day and each part of the day was desi^ated for a specific type of case. At first this 
process did meet with some resistance. Within one year into this program, everyone 
began to realize and appreciate the benefits of an organized and orderly docket. Litigants 
could get their day in court quicker. Ultimately the bar had more access to the courts. 
After six years as the lone judge in this position, based upon the census results of 2000, 
we were granted an additional judge. This allowed greater flexibility in the system. 


21. Teaching : What courses have you taught? For each course, state the title, the institution 
at which you taught the course, the years in which you taught the course, and describe 
briefly the subject matter of the course and the major topics taught. If you have a 
syllabus of each course, please provide four (4) copies to the committee. 

I enjoyed teaching evening classes, as described below, at Drury University fl’om 1992 
through 2004. The sehool’s location is 531 W. Bland, Nelson Education Center, 
Lebanon, Missouri 65536. 

Law & Society 1 998, 2000, 2001, 2002, 2003 & 2004 

In this class we considered social, cultural, and political forces, which influence the 
formation of laws and legislative processes. Theories of the origins of law are discussed 
and then applied to historical legal cases. 

Government & Politics in the United States 1999 only 

This class was an introduction to theories, organization, functions and government 
structures of the U.S. political system. 

Justice and Punishment 1999 

In this class we conducted a philosophical and pragmatic examination of justice and 
punishment. The course also provided the student with an understanding of the 
conceptual foundations of justice. 

Victimology 2001 

This class was an analysis of major perspectives on victimization. There was emphasis 
on the role of the victim in the generation of crime, experience of the victim in the 
criminal justice system and on patterns of victimization. 

Judicial Process 2002 

This class was an in-depth look at the judicial branch of government, emphasizing the 
state and federal judicial systems. The role of prosecution, defense, judge, and jury were 
examined, as well as judicial procedure. 

Wills. Estates and Trusts 2003 

This class was an introduction to wills, trusts, future interests, and estate and trust 
administration. It was also a study of the historical basis of each. 
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Introduction to Criminology 1992-2004 (approx.) 

This class provided a general theoretical understanding of crime problems in the U.S. 

The basic sources of crime, the justice machinery, and society’s reaction to crime are 
examined. 

22. Deferred Income/ Future Benefits : List the sources, amounts and dates of all 
anticipated receipts from deferred income arrangements, stock, options, uncompleted 
contracts and other future benefits which you expect to derive from previous business 
relationships, professional services, firm memberships, former employers, clients or 
customers. Please describe the arrangements you have made to be compensated in the 
future for any financial or business interest. 

I have earned retirement benefits from the State of Missouri during my tenure as judge. 

It is my understanding I will not receive any benefits until age 62. I also have a deferred 
compensation package in which I have contributed. I do not anticipate accessing these 
funds until I am of retirement age. 

23. Outside Commitments During Court Service : Do you have any plans, commitments, 
or agreements to pursue outside employment, with or without compensation, during your 
service with the court? If so, explain. 

No 

24. Sources of Income : List sources and amounts of all income received during the 
calendar year preceding your nomination and for the current calendar year, including all 
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other 
items exceeding $500 or more (If you prefer to do so, copies of the financial disclosure 
report, required by the Ethics in Government Act of 1978, may be substituted here.) 

See attached Financial Disclosure Report. 

25. Statement of Net Worth : Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

See attached Net Worth Statement 

26. Potential Conflicts of Interest : 

a. Identify the parties, categories of litigation, and financial arrangements that are 
likely to present potential conflicts-of-interest during your initial service in the 
position to which you have been nominated. Explain how you would address any 
such conflict if it were to arise. 

I know of none. As a state court judge and elected public servant for almost 
thirteen years, I have learned to avoid activities that would create potential 
conflicts of interest. 
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b. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. 

In any circumstance where an actual or potential conflict of interest comes to 
light, I will follow and rely on the Code of Conduct for United States Judges and 
any other requirements of law. 

27. Pro Bono Work : An ethical consideration under Canon 2 of the American Bar 

Association’s Code of Professional Responsibility calls for “every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged.” Describe what you have done to fulfill these 
responsibilities, listing specific instances and the amount of time devoted to each. 

During the time period I practiced law before becoming a fiill time public servant, I 
handled some pro bono work. These cases involved landlord tenant disputes and small 
civil cases. While I have been unable to give legal advice during my tenure on the 
bench, my family and I have been active in supporting the less fortunate in our 
community. During the last twenty years I have volunteered in different capacities, 
some examples include: a laborer for Habitat for Humanity, taken a child to the Shriner’s 
Hospital, worked to remove storm damage for the elderly, and delivered meals during 
Thanksgiving. My family and I have financially supported the mission efforts of our 
church, the American Cancer Society, indigent wards of the court. Crosslines ministry. 
Cope Domestic Violence Inc. and other various charities throughout the year. 


28. Selection Process : 

a. Please describe your experience in the entire judicial selection process, from 
beginning to end (including the circumstances which led to your nomination and 
the interviews in which you participated). Is there a selection commission in your 
jurisdiction to recommend candidates for nomination to the federal courts? If so, 
please include that process in your description, as well as whether the commission 
recommended your nomination. List the dates of all interviews or 
communications you had with the White House staff or the Justice Department 
regarding this nomination. Please do not include any contacts with Federal 
Bureau of Investigation personnel concerning your nomination. 

There was not a selection commission used in my nomination. The initial 
interview took place October 19, 2006 in Kansas City, Missouri at Senator Kit 
Bond’s office. At that time I was interviewed by two of Senator Bond’s staff. 
Subsequent to this, I interviewed with Senator Bond on December 20, 2006. The 
following day I was contacted by the White House and was given an interview 
date. I first interviewed at the White House on December 29, 2006. On July 3, 
2007 1 was contacted again by the Whitehouse and given a second interview date. 
On July 9, 2007 1 had my second interview at the White House. I was next 
contacted by the White House on August 10, 2007 and advised that the President 
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intended to send my name to the Senate pending a backgroimd investigation. On 
August 15, 2007, 1 was contacted by the Department of Justice and given 
nomination paperwork to complete. I have had subsequent conversations with 
staff from the Department of Justice regarding that paperwork. My nomination 
was submitted to the Senate on November 15, 2007. 

b. Has anyone involved in the process of selecting you as a judicial nominee 

discussed with you any currently pending or specific case, legal issue or question 
in a maimer that could reasonably be interpreted as seeking any express or 
implied assurances concerning your position on such case, issue, or question? If 
so, please explain fully. 

No 
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FINANCIAL DISCLOSURE REPORT 
NOMINATION FILING 


Report Required by the Ethics 
at Government Act cf 1978 
(5 U.S.C §§101-111) 


). Fem>B Rtperiiag flati Bane, Bnl, nlMIe IbMbI) 

Kays, David G 

Z. CMti or Ors>Bb»Un 

Western Dtstrkl of Missouri 

3. Date nf Report 

11/17/2007 

4. TItb (Article 111 Ju^es ladiMle actWe er *e^r st»tai; 
negblratc Judges tedkaie Ml- erpart-dm) 

U.S. District Judge - NmniDce 

5a. Repen T]^ (cbedt apprefiriaU type) 

Nonunaticn, Dtte 11/15/3007 

Q hotiri Q AibrbI Q Final 

6. Repartiag Period 

01/01/2006 

to 

10/3 1/2007 

Sb. PI Aoeadcri Repoet 

7. Cbsmbert or Office Addrm 

1 Court Circle, Suite 9 

Camdenton, MO 65020 

R. OnthebasUaf IbciafemaUeB eealained In tbit Rcpart and any 
nadifkalloiis pertaMag thmlo, N is, la my ^loloa, in nnnidiaBce 
with sppllcatite bnva and rtgalalinaL 

Reviewing OfReer Date 

IMPORTANT NOTES: TkeinstruaionsKCampanyiHgfhisfmmmustbefollcyved. Cenqtlele all parts, 
eheciing the NONE box Jbr each part where you have no reportable information. Sign onlattpage. 


1. POSITIONS. (Rtpotdiig btdiAduel enfyt ta pp. %J3 0/ iemruaionx) 
I I NONE (No reportable positions.) 

mSITIQN 


1. Circuit Judge 


Slate of Missouri 


n. AGREEMENTS. (MeporSttg tn^hidmat only; >*• pp. l^Hv/ifutrmOiuaJ 
NONE (No reportable agreements.) 

miL PARTIES ANDTERMS 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 01172 Fmt6601 Sfmt 6601 


S:\GPO\HEARINGS\47450.TXT SJUD1 


PsN:CMORC 





1163 


VerDate Nov 24 2008 


FINANCIAL DISCLOSDRE REPORT 

Nime ut Tawm 

DatevfRepvri 

Page 2 of 6 

Kays, Dand G 

!1/I7/2007 


ni. NON>INVESTMENT INCOME. (BepcrtSitg inJindiul ettA ^oast; tet pp. 17~24 ofiitstmalotix) 
A. Filer's Non-Investmentlncome 
I t NONE (No reportable non-investment income.) 


DATE 

SOURCE AND TYPE 

INCOME 

(youis, not spouse's) 

!.200S 

State of Missouri, Salary 

{ 108,000.00 

2.2006 

State of Missouri, Salary 

i 108,000.00 

3. 2006 

Carnegie Commission, Avwd 

S 4,000.00 

4.2007 

State of Missouri, Salary 

5 92,617.62 

5. 

B. Spouse's Non-Investment Income * J/pou wm married daring anp portion e/lhe reporting year, complete this section, 
(DoHoromauni not required exeepi for henoraria.) 

1 j NONE (No reportable non-investment income.) 


DATE 

S.C>URCE.AmmE 


1.2006 

Hohnan Howe Funeral Home. Salary 


2.2007 

Holman Howe Funeral Home, Salary 



3. 


4. 


5. 


IV. REIMBURSEMENTS — iratupomliaa, loJgiHg, fimd, enttriam'ntnt 

(Includes those iv spouse and dependent children. See pp. 25-27 of instraeiionz.) 

I I NONE (No reportable reimbursements.) 

SOURCE DE5CR1PTTON 


I. Exempt 
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FINANCIAL DISCLOSURE REPORT 

Nnae effertn 


Page 3 of 6 

Bavid G 

11/17/2007 


GQ*TS» (Jncl§tJt 3 lbotttD^iiteaiiddepetiJeitlehiUretLSte]>p. 2 t~ 31 o/irutnic^iai} 

{ I NONE (No reportable gifts.) 

SQ. UR CE DESCRIPTION ¥ALUE 


2. Exempt 


2 - 


VI.UABIUTrES . (IneMa Ihase of ipoaa amt J£ptHdeM ebHSrm. Set 3M4 of insttoe6on^.) 

[x } NONE (No reportable liabilities.) 

CREDITOR DHSCRJmON VALUE CODE 


5 
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FINANCIAL DISCLOSURE REPORT 

Nasie af Pema Report&ag 

DaleaTReporr 

Page 4 of 6 

Kays, Davbl C 

11/17/2007 


Vn. INVESTMENTS and TRUSTS m/m, traMBclmu (iiteJuda titot* efthe tpoiaf and Jeptndnl AiUnH. Setpp. 34-57 effiTuig tiairualota) 


□ 


NONE (No reportable income, assets, or transactions.) 


Dewriptian of AakIi 
( htcliHling iiusi ksets) 


1‘iace *(X)* aRer nch asd 
exempt from priof lE 


InconeduriDg 
iqiortiBg period 


Code I 
(A-H) 


a> 

Typefe-fr 
div., rent, 
or irH.) 


Gras* vike at end of 
nportiog period 


(I) 

Vktoe 

Cbde2 

(J-P) 


( 2 ) 

Vaine 

Method 

Codes 

(Q-W) 


Tnnttetkm rhnag leportkg period 


(») 

1 If not oca^ Iram dhclniwge j 

Typele-g. 

a) 

(3) 

(■« 

(5) 

btQr. set). 1 

Dale 

VahK 

Gaia 

Identic of 

moger, ! 

Moolh- 

Code 2 

Code! 

buyet/aeOer 

ledemption) 

Day 

(J-P) 

(A-H) 

(if private 

i 




tmsadioo) 


i . AIM Dynaniics Fund Fund )nv Class 

B 

Dividend 


T 

Esempl 





2. Aroerican CeotinyUhre Inv Class 

C 

Drvidcftd 


T 






3. Fideti^ CoDtrafiind 

D 

Dividend 

K 

T 






4. TA IDEX Transairerica Equity-A 

A 

Dividend 


T 






5. A.G. Edwaids -Triangle Investment 
PoTtneiship 

B 

Dividend 


T 






6. 










7. 










S. 










9. 










10. 










n. 










12. 










13. 










14- 










15- 










16. 










17. 











fSc'C ojuran C-' 


A-&I.OOOt>Tlew 
f -SiO.Otll • ilOO two 
.1 -415.000 01 tess 
K-S?5U.f1()l .SiOU.WHi 
r; >5:5«tt*JKn - $‘0 twxwi 
0"Aprrai5al 


-SiSOO 

-it.OOO.DOe 

K°5 15.00) 

0 -5500JW) . Sl.tWtO.OOtl 
R o»* iKeal Oidi'i 
' 'Ol)Kt 


C-$2JOI-SS-OW 
If) -^i.ooomi - $5J»0.000 
L^SOAI) -510(1 JlOO 
p) ooii.oni - s>, 0 (io.iioi> 
PJ -VtoN ihaaS^o onu W- 

' -AjsesMiKp" 


U -S5.0C 


))-si5.«>n 
il2”Morc Dun S5.U0C.(!O(i 
M-SICO-OOl -5250.000 
p: "55 . 000.001 -S’j.ooo.ww 

T <35h\i»t)..'- 


15.001 -550.000 
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FINANCIAL DISCLOSURE REPORT 

Naatc ef FerKw Repertiac 

DateofRipMi 

Page 5 of 6 

Kays, David G 

11/17/2007 


Vin. ADDITIONAL INFORMATION OR EXPLANATIONS. (Indian part of Meport) 


FINANCIAL DISCLOSURE REPORT 

None ef PtrtMi RtpeiUac 

Dale eriUpen 

Page 6 of 6 

Kays, David G 

11/17/2007 


K. CERTIFICATION. 


1 certify that all iBformatlon gtrea tixtve (indudiog iafeniiatioB pertaiai^ te my tpoioe and nlaor or depesdeat chfldra^ IT toy) fa 
accnnle, (me, asdcMOidete to the best of my knowledge asdbdiel^ aad that any iafonnatisB Mt reported was withhdd became It net applicable ctatntory 
pfOYfatem pe l m ltt lM g Bon-dfadotnre. 

1 rwthN’ certify that oned Ibcsibc from eoltide eoqileynMt aad boBorarfa aad the acceptance of which have been rqwrted are in 

conqiliaBcc wftii the prn vh tont of 5 tULC mfip. { 501 cL tei|., 5 $ 7353, and Jadida] Canlaiace rtgulatiena. 


Jb. 


NOTE: ANY INDIVIDIJAL WHO KNOWINGLY AND 
AND CRIMINAL SANCTIONS ^ U&C. app. fi 104) 


n - 


IPULLY FALSIFIES OR FAILS TO PILE THIS REPORT MAY BE SUBJECT TO CIVIL 


FILING INSTRUCTIONS 

Mail signed original and 3 additional copies to: 

Committee on Financial Disclosure 
Administrative Oflice of the United States Courts 
Suite 2-301 

One Columbus Circle, N.E. 

Washington, D.C. 20544 
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FINANCIAL STATEMENT 
NET WORTH 


Provide a con^Iete, current financial net worth statement which itemizes in detail all assets (including bank accounts, 
real estate, securities, trusts, investments, and other financial holdings) all liabilities (including debts, mortgages, loans, 
and other financial obligations) of yourselfi your spouse, and other immediate members of your household. 


1 ASSETS 

LIABILITIES 1 

1 Cash on hand and in banks 


5 

000 

Notes payable to bonks-secured 




1 U.S. Government securities-add schedule 




Notes payable to banks-unsecured 


9 

844 

1 Listed securities>add schedule 


12 

924 

Notes payable to relatives 




Unlisted securities— add schedule 




Notes payable to others 




Accounts and notes receivable; 




Accounts and bills due 




Due from relatives and friends 




Unpaid income tax 




Due from others 




Other unpaid income and interest 




Doubtful 




Real estate mortgages payable-add 
schedule 


194 

603 

Rea! estate owned-add schedule 


335 

000 

Chanel mortgages and other liens payable 




Real estate mortgages receivable 




Other debts-itemize: 




Autos and other personal property 


46 

000 

Auto loans 


27 

796 

Cash value-life insurance 








Other assets itemize; 








Deferred compensation 


37 

580 





Trust 


10 

000 





Universal Life Insurance 


27 

970 

Total liabilities 


232 

243 





Net Worth 


242 

231 

Total Assets 


474 

474 

Total liabilities and net worth 


474 

474 

CONTINGENT LIABILITIES 




GENERAL INFORMATION 




1 As endorser, comaker or guarantor 




Are any assets pledged? (Add schedule) 

NO 



On leases or contracts 




Arc you defendant in any suits or legal 
actions? 

NO 



Legal Claims 




Have you ever taken bankruptcy? 

NO 



Provision for Federal Income Tax 








Other special debt 

I 
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FINANCIAL STATEMENT 
NET WORTH SCHEDULES 


Listed Securities 

IRA - TA IDEX Transamerica Equity-A $ 12,924 

Total Listed Securities 12,924 


Real Estate Owned 

Personal residence $ 325,000 

Undeveloped lot 10,000 

Total Real Estate Owned $335,000 

Real Estate Mortgages Payable 

Personal residence $ 173,481 

Home Equity 21,122 

Total Real Estate Mortgages Payable $ 194,603 
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AFFIDAVIT 


I, Gregory Kays ^ do swear that the infonnation 

provided in this statement is, to the best of my knowledge, true and accurate. 


I -on 

(DATE) 



JACKIE JO MILLER 


Commission #00512660 
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Mr. Novak. 

STATEMENT OF DAVID J. NOVAK, NOMINEE TO BE U.S. 

DISTRICT JUDGE FOR THE EASTERN DISTRICT OF VIRGINIA 

Mr. Novak. Thank you, Senator. I’d like to thank you and Sen- 
ator Specter for holding this hearing today. I’d also like to thank 
the President for nominating me, and also thank Senator Warner 
and Senator Webb for their support throughout this process. 

With me today is my wife Martha, who’s in the front row. I’m 
going to ask her to stand. And my two young daughters, Nicole and 
Katie, who are also missing school today. I think they’re pretty 
happy about that. Also, Chief Judge James Spencer from the East- 
ern District of Virginia. I’d ask them to rise. As well as a number 
of friends. Again, I’m not going to burden you as well with their 
names. 

Senator Kohl. Thank you, Mr. Novak. We appreciate your family 
and friends who are here. 

[The biographical information follows.] 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

QUESTIONNAIRE FOR JUDICIAL NOMINEES 

PUBLIC 


1 . Name : Full name (include any former names used). 

David John Novak 

2. Position : State the position for which you have been nominated. 

United States District Judge for the Eastern District of Virginia 

3. Address : List current office address. If city and state of residence differs from your 
place of employment, please list the city and state where you currently reside. 

600 East Main Street 
Suite 1800 

Richmond, Virginia 23219 
Residence: Montpelier, Virginia 

4. Birthplace : State year and place of birth. 

1961; Greensburg, Pennsylvania 

5. Marital Status : (include name of spouse, and names of spouse pre-marriage, if 
different). List spouse’s occupation, employer’s name and business address(es). Please, 
also indicate the number of dependent children. 

I am married to Martha Lilia Novak. She is employed as a.Teacher’s Aide at St. Mary’s 
Catholic School; 9501 Gayton Road; Richmond, VA 23229 and as a Part-time Spanish 
teacher at St. Christopher’s School; 711 St. Christopher’s Road; Richmond, VA 23226. 
We have two dependent children. 

6. Education : List in reverse chronological order, listing most recent first, each college, 
law school, or any other institution of higher education attended and indicate for each the 
dates of attendance, whether a degree was received, and the date each degree was 
received. 

Villanova University Law School, Sept. 1983 to May 1986; Juris Doctor, May 1986 
St. Vincent College, Aug. 1980 to May 1983; B.S. Magna Cum Laude, May 1983 


1 
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Univ. of Pittsburgh at Johnstown, Sept. 1979 to May 1980, no degree 

7. Employment Record : List in reverse chronological order, listing most recent first, all 
governmental agencies, business or professional corporations, companies, firms, or other 
enterprises, partnerships, institutions or organizations, non-profit or otherwise, with 
which you have been affiliated as an officer, director, partner, proprietor, or employee 
since graduation from college, whether or not you received payment for your services. 
Include the name and address of the employer and job title or Job description where 
appropriate. 


Assistant United States Attorney (Senior Litigation Counsel) 

United States Attorney’s Office 

Eastern District of Virginia 

600 East Main Street 

Suite 1800 

Richmond, Virginia 23219 
December 1994 to Present 

Assistant United States Attorney 

United States Attorney’s Office for the Southern District of Texas 
Worked in both Houston and McAllen: 

919 Milam Street, Houston, Texas 77208 

1701 West Highway 83, Suite 600, Houston, Texas 73341 

December 1991 to December 1994 

Trial Attorney 

United States Department of Justice 
Criminal Division, Money Laundering Section 
1400 New York Avenue, N.W. 

Washington, D.C. 20530 
June 1991 to November 1991 

Assistant District Attorney 
Philadelphia District Attorney’s Office 
1421 Arch Street 

Philadelphia, Pennsylvania 19102 
September 1986 to May 1991 
(also student intern summer 1985) 

Pretrial Services Interviewer 

Court of Common Pleas 

City of Philadelphia 

219 North Broad Street 

Philadelphia, Pennsylvania 19103 

May 1984 to June 1986 (excluding summer 1985) 


2 
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Student Law Clerk 
Hon. Eugene E.J. Maier 
Judge, Court of Common Pleas 
Room 390, City Hall 
Philadelphia, Peiuisyl vania 19102 
Summer 1984 

Student Law Clerk 
Law Offices of Daniel-Paul Alva 
1601 Market Street, Suite 690 
Philadelphia, Peimsyl vania 19103 
Irregular contract work during 1985 

Student Law Clerk 
Carroll & Carroll Law firm 
150 S. Independence Mall West 
Philadelphia, Pennsylvania 19106 
Irregular contract work during 1984 

Greensburg Tribune Review 
Greensburg, Permsylvania 
Maintenance worker/student intern 
June to September, 1983 

8. Military Service and Draft Status : Identify any service in the U.S. Military, including 
dates of service, branch of service, rank or rate, serial number (if different from social 
security number) and type of discharge received. 

None 

9. Honors and Awards : List any scholarships, fellowships, honorary degrees, academic or 
professional honors, honorary society memberships, military awards, and any other 
special recognition for outstanding service or achievement. 

Attorney General’s Award for Excellence in Furthering Interests of United States 
National Security (one ofDOJ’S highest awards) (2006) 

CIA Seal Medallion for contributions to war on terrorism (2006) 

Appellate Advocacy Award from the Association of Government Attorneys in 
Capital Litigation (2005) 

Director’s Award for Superior Performance (2001, 1998) 

DEA Administrator’s Award of Honor (1998) 
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International Narcotic Enforcement Officer’s Association Special Award of Honor 
(1998) 

U.S. Commissioner of Customs Commendation Award (1996) 

U.S. Deputy Commissioner of Customs Commendation Award (1994) 

Outstanding Proseeutor from the Philadelphia Fraternal Order of Police (1991) 

Magna Cum Laude graduate, St, Vincent College (1983) 

Exeellenee Award for Political Science, St. Vincent College (1983) 

10. Bar Associations : List all bar associations or legal or judicial-related committees, 
selection panels or conferences of which you are or have been a member, and give the 
titles and dates of any offices which you have held in such groups. 

John Marshall Inn of Court (current member, no offices) 

National Association of Assistant U.S. Attorneys (current member, no offices) 

Pennsylvania Bar Association (past member, no offices) 

American Bar Association (past member, no offices) 

11. Bar and Court Admission : 

a. List.the date(s) you were admitted to the bar of any state and any lapses in 
membership. Please explain the reason for any lapse in membership. 

Commonwealth of Virginia since September 14, 1995 
Commonwealth of Pennsylvania since November 5, 1986 

There have been no lapses in membership. 

b. List all courts in which you have been admitted to practice, including dates of 
admission and any lapses in membership. Please explain the reason for any lapse 
in membership. Give the same information for administrative bodies that require 
special admission to practice. 

Commonwealth of Virginia since September 14, 1995 
Commonwealth of Pennsylvania since November 5, 1986 
Eastern District of Virginia since February 13, 1996 
Fourth Circuit Court of Appeals since March 10, 1995 

There have been no lapses in membership. 
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12. Memberships : 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 10 or 1 1 to which 
you belong, or to which you have belonged, or in which you have significantly 
participated, since graduation from law school. Provide dates of membership or 
participation, and indicate any office you held. Include clubs, working groups, 
advisory or editorial boards, panels, committees, conferences, or publications. 

St. Mary’s Catholic Church, parishioner since 2000 (no offices held). 

b. The American Bar Association's Commentary to its Code of Judicial Conduct 
states that it is inappropriate for a judge to hold membership in any organization 
that invidiously discriminates on the basis of race, sex, or religion. Please 
indicate whether any of these organizations listed in response to 12a above 
currently discriminate or formerly discriminated on the basis of race, sex, or 
religion - either through formal membership requirements or the practical 
implementation of membership policies. If so, describe any action you have taken 
to change these policies and practices. 

None 

13. Published Writings and Public Statements : 

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, 
editorial pieces, or other published material you have written or edited, including 
material published only on the Internet. Please supply four (4) copies of all 
published material to the Committee. 

David J, Novak, Anatomy of a Federal Death Penalty Prosecution: A Primer for 
Prosecutors, 50 S. C. L. Rev. 645 (1999) (authored at the request of the 
Department of Justice for a special edition of the University of South Carolina 
Law Review to commemorate the opening of the National Advocacy Center in 
Columbia, South Carolina). 

b. Please supply four (4) copies of any reports, memoranda or policy statements you 
prepared or contributed in the preparation of on behalf of any bar association, 
committee, conference, or organization of which you were or are a member. If 
you do not have a copy of a report, memorandum or policy statement, please give 
the name and address of the organization that issued it, the date of the document, 
and a summary of its subject matter. 

None 

c. Please supply four (4) copies of any testimony, official statements or other 
communications relating, in whole or in part, to matters of public policy or legal 
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interpretation, that you have issued or provided or that others presented on your 
behalf to public bodies or public officials. 

None 

d. Please supply four (4) copies, transcripts or tape recordings of all speeches or 
talks delivered by you, including commencement speeches, remarks, lectures, 
panel discussions, conferences, political speeches, and question-and-answer 
sessions. Please include the date and place where they were delivered, and 
readily available press reports about the speech or talk. If you do not have a copy 
of the speech or a transcript or tape recording of your remarks, please give the 
name and address of the group before whom the speech was givefi,;the date of the 
speech, and a summary of its subject matter. If you did not speak from a prepared 
text, please furnish a copy of any outline or notes firom which you spoke. 

Speeches : I have talked about the prosecution of Zacarias Moussaoui to the 
following groups: 

John Marshall Inn of Court, Oct. 10, 2006 

U.S. Attorney’s Office for District of Columbia, Nov. 14, 2006 

Virginia Commonwealth University Forensic Evidence class, Nov. 27, 2006 

Univ. of Richmond Law School Forensic Evidence class, Apr. 26, 2007 

Virginia Women Judge’s Association, May 19, 2007 

U.S. Attorney’s Office for the Eastern District of Pennsylvania, June 1, 2007 

International Trial Lawyer’s Association, July 21, 2007 

Connecticut Federal Bar Association, September 6, 2007 

The speeches were not recorded (to my knowledge) and no transcript exists. For 
all of the talks, I followed an outline based on the materials provided to the John 
Marshall Inn of Court. 

e. Please list all interviews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these interviews where 
they are available to you. 

None 

14. Judicial Office : State (chronologically) any judicial offices you have held, whether 
such position was elected or appointed, and a description of the jurisdiction of each such 
court. 


None 
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15. Citations : If you are or have been a judge, please provide: 

a. citations for all opinions you have written (including concurrences and dissents); 

b. a list of cases in which certiorari has been requested or granted; 

c. a short summary of and citations for ail appellate opinions or orders where your 
decisions were reversed or where your judgment was affirmed with significant 
criticism of your substantive or procedural rulings; 

d. a list of and copies of any of your unpublished opinions that were reversed on 
appeal or where your judgment was affirmed with significant criticism of your 
substantive or procedural rulings; 

e. a description of the number and percentage of your decisions in which you issued 
an unpublished opinion and the manner in which those unpublished opinions are 
filed and/or stored; and 

f citations to all cases in which you were a panel member in which you did not 
issue an opinion. 

I have never been a judge. 

16. Recusal; If you are or have been a judge, please provide a list of any cases, motions or 
matters that have come before you in which a litigant or party has requested that you 
recuse yourself due to an asserted conflict of interest, or for any other apparent reason, or 
in which you recused yourself sua sponte. (If your court employs an "automatic" recusal 
system by which you may be recused without your knowledge, please include a general 
description of that system.) Please identify each such case, and for each provide the 
following information: 

a. whether your recusal was requested by a motion or other suggestion by a litigant 
or a party to the proceeding or by any other person or interested party; or if you 
recused yourself sua sponte; 

b. a brief description of the asserted conflict of interest or other ground for recusal; 

c. the procedure you followed in determining whether or not to recuse yourself; 

d. your reason for recusing or declining to recuse yourself, including any action 
taken to remove the real, apparent or asserted conflict of interest or to cure any 
other ground for recusal. 

I have not served as a judge. 


7 


VerDate Nov 24 2008 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 


Frm 01187 Fmt 6601 


Sfmt 6601 


S:\GPO\HEARINGS\47450.TXT SJUD1 


PsN: CMORC 



1178 


17. Public Office. Political Activities and Afliliations : 

a. List chronologically any public offices you have held, other than judicial offices, 
including the terras of service and whether such positions were elected or 
appointed. If appointed, please include the name of the individual who appointed 
you. Also, state chronologically any unsuccessful candidacies you have had for 
elective office or unsuccessful nominations for appointed office. 

None 

b. List all memberships and offices held in and services rendered, whether 
compensated or not, to any political party or election committee, df you have ever 
held a position or played a role in a political campaign, please identify the 
particulars of the campaign, including the candidate, dates of the campaign, your 
title and responsibilities. 

None 

18. Legal Career: Please answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation 
from law school including: 

i. whether you served as clerk to a judge, and if so, the name of the judge, 
the court and the dates of the period you were a clerk; 

I did not serve as a clerk to a judge. 

ii. whether you practiced alone, and if so, the addresses and dates; 

I have never practiced alone. 

iii. the dates, names and addresses of law firms or offices, companies or 
governmental agencies with which you have been affiliated, and the nature 
of your affiliation with each. 

December 1994 to Present 

United States Attorney’s Office, Eastern District of Virginia 
600 East Main Street, Suite 1 800 
Richmond, Virginia 23219 

Assistant United States Attorney (Senior Litigation Counsel) 

December 1991 to December 1994 

United States Attorney’s Office for the Southern District of Texas 
919 Milam Street, Houston, Texas 77208 
Assistant United States Attorney 
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May 1991 to November 1991 
United States Department of Justiee 
Washington, D.C. 20530 

Trial Attorney; Criminal Division, Money Laundering Seetion 

September 1986 to May 1991 
Philadelphia Distriet Attorney’s Office 
1421 Arch Street 

Philadelphia, Pennsylvania 19102 
Assistant District Attorney 

b. Describe: 

i. the general character of your law practice and indicate by date when its 
character has changed over the years. 

For the first five years of my career, 1986 to 1991, 1 served as a state 
prosecutor in Philadelphia. I practiced criminal law exclusively in 
Pennsylvania state courts. For the past 16 years, I have served as a 
federal prosecutor, practicing criminal law exclusively in federal courts. 

ii. your typical clients and the areas, if any, in which you have specialized. 

My client is the United States of America. My practice consists of federal 
criminal litigation with particular focus on federal capital cases. 

c. Describe the percentage of your practice that has been in litigation and whether 
you appeared in court frequently, occasionally, or not at all. If the frequency of 
your appearances in court varied, describe such variance, providing dates. 

My entire practice consists of litigation and I am often in court. The 
frequency of my appearances has depended on the nature of the litigation, 
i.e., as a state prosecutor, I was normally in court every day. As a federal 
prosecutor, I regularly appear in court but less frequently because the cases 
are more significant. 

i. Indicate the percentage of your practice in: 

1 . federal courts: 75% 

2. state courts of record: 25% 

3. other courts: 

ii. Indicate the percentage of your practice in: 

1 . civil proceedings: 0% (but occasional ancillary issues) 

2. criminal proceedings: 1 00% 
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d. State the number of cases in courts of record you tried to verdict or judgment 
(rather than settled), indicating whether you were sole counsel, chief counsel, or 
associate counsel. 

I have tried approximately 35 jury trials and hundreds of bench trials. For the vast 
majority of the cases, I served as either sole counsel or lead counsel. I have also 
personally argued a number of appeals to the Fourth Circuit. 

i. What percentage of these trials were: 

1. Jury; 80% 

2. non-jury: 20% 

e. Describe your practice, if any, before the Supreme Court of the United States. 
Please supply four (4) copies of any briefs, amicus or otherwise, and, if 
applicable, any oral argument transcripts before the Supreme Court in connection 
with your practice. 

I have not practiced before the Supreme Court of the United States. 

19. Litigation : Describe the ten (10) most significant litigated matters which you personally 
handled. Give the citations, if the cases were reported, and the docket number and date 
if unreported. Give a capsule summary of the substance of each case. Identify the party 
or parties whom you represented; describe in detail the nature of your participation in the 
litigation and the final disposition of the case. Also state as to each case: 

a. the date of representation; 

b. the name of the court and the name of the judge or judges before whom the case 
was litigated; and 

c. the individual name, addresses, and telephone numbers of co-counsel and of 
principal counsel for each of the other parties. 

1. United States v. Zacarias Moussaoui, criminal case number 01CR455; United 
States District Court for the Eastern District of Virginia; Hon. Leonie Brinkema 

I was co-counsel for the prosecution team for the only person charged with 
offenses pertaining to the September 1 i , 200 1 attacks. Moussaoui was convicted 
and sentenced to life imprisonment on May 4, 2006, after one juror refused to 
impose a death sentence. The case involved extensive litigation including the 
following Fourth Circuit opinions; 

United States v. Moussaoui, 483 F.3d 220 (4"' Cir. 2007) 

In re Associated Press, 172 Fed. Appx. 1 (d®* Cir. 2006) 

United States v. Moussaoui, 382 F.3d 292 (4®’ Cir. 2004), cert, denied, 544 U.S. 
931 (2005) 
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United States v. Moussaoui, 365 F.3d 292 (4*’’ Cir. 2004) 
United States v. Moussaoui, 333 F.3d 509 (4'*’ Cir. 2003) 
United States v. Moussaoui, 65 Fed. Appx. 881 (4“' Cir. 2003) 
United States v. Moussaoui, 43 Fed. Appx. 612 (4* Cir. 2002) 
In re Moussaoui, 41 Fed. Appx. 686 (4 Cir. 2002) 

Co-counsel: 

Robert Spencer 
Associate General Counsel 
Lockheed Martin Corporation 
6801 Rockledge Drive 
Bethesda, Maryland 208 17 
(301) 897-6362 

David Raskin 
Assistant U.S. Attorney 
Chief, Terrorism Unit 
Southern District of New York 
One St. Andrew’s Plaza 
New York, New York 10007 
(212) 637-2635 

Keimeth Karas 
United States District Judge 
Southern District of New York 
300 Quarropas Street 
Chambers 533 

White Plains, New York 10601-4150 
(914)390-4145 

Opposing counsel: 

Edward B. MacMahon, Jr., Esquire 
107 East Washington Street 
P.O. Box 903 

Middleburg, Virginia 20118 
(540)687-3902 

Gerald Zerkin, Esquire 
Assistant Public Defender 
One Capital Square 
Eleventh Floor 
830 East Main Street 
Richmond, Virginia 23219 
(804) 565-0880 
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Alan H. Yamamoto, Esquire 
643 S. Washington Street 
Alexandria, Virginia 223 14 
(703) 684-4700 

Kenneth P. Troccoli, Esquire 
Anne Chapman, Esquire 

Public Defender’s Office, Eastern District of Virginia 
1650 King Street 
Alexandria, Virginia 223 14 
(703) 600-0800 

2. United States v. Jordan, et al., criminal case 3:04CR58; United States District 

Court for the Eastern District of Virginia; Hon. Henry E. Hudson 

I served as lead counsel throughout all pretrial litigation of this capital prosecution 
that charged two defendants with a drug-related murder. Due to a conflict with 
United States v. Moussaoui, I had to turn over trial of the case to my co-counsel. 
The district court published the following opinions: 

United States v. Jordan, 399 F. Supp. 2d 706 (E.D. Va. 2005) 

United States v. Jordan, 357 F. Supp. 889 (E.D. Va. 2005) 

United States v. Gordon, 343 F. Supp. 2d 889 (E.D. Va. 2004) 

I argued the appeal for the Government on September 28, 2007. On December 4, 
2007, the Fourth Circuit issued its opinion, affirming in part and reversing in part, 
which resulted in one defendant’s conviction being vacated due to a prior plea 

agreement. United States v. Jordan, F.3d , 2007 WL 4234735 (4"' Cir. Dec. 

4, 2007). 

Co-counsel : 

Roderick C. Young 

Assistant United States Attorney, Eastern District of Virginia 
600 East Main Street, Suite 1800 
Richmond, Virginia 23219 
(804)819-5400 

Opposing counsel: 

Gerald Zerkin, Esquire 
Assistant Public Defender 
One Capital Square 
Eleventh Floor 
830 East Main Street 
Richmond, Virginia 23219 
(804) 565-0880 
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Cary Bowen, Esquire 
Bowen, Champlin, Carr & Rockecharlie 
1919 Huguenot Road 
Suite 300 

Richmond, Virginia 23235-4321 
(804) 379-1900, ext. 306 

Claire Cardwell, Esquire 
Stone & Cardwell 
101 Shockoe Slip 
Suite K 

Richmond, Virginia 23219 
(804) 359-0000 

Michael Herring, Esquire 
Commonwealth’s Attorney 
City of Richmond 
900 East Broad Street 
Richmond, Virginia 23219 
(804) 646-3532 


3 . United States v, Friend, et al . , criminal case no. 3 :99CR20 1 ; United States 

District Court for the Eastern District of Virginia; Hon. Robert E. Payne 

I served as lead prosecutor of a family (a mother and three sons as well as their 
associates) of tmck hijackers who hijacked trucks and trailers from independent 
truckers traveling on Interstate 95 in Virginia. Two truckers were brutally 
murdered and a third was rendered permanently disabled. Two of the sons faced 
the death penalty but pled guilty to life imprisonment. The youngest son, a 
juvenile, was transferred to adult status and then pled guilty to life imprisonment. 
The mother was tried to a jury in July of 2000, convicted of all offenses and 
sentenced to life imprisonment. Five of their associates also pled guilty to various 
offenses. There was one reported case arising from this prosecution. See United 
States V. Friend, 92 F. Supp. 2d 534 (E.D. Va. 2000). 

Co-counsel: 

Brian Hood 

Assistant United States Attorney 
Eastern District of Virginia 
600 East Main Street 
Suite 1800 

Richmond, Virginia 23219 
(804)819-5400 
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Opposing counsel: 

Gerald Zerkin, Esquire 
Assistant Public Defender 
One Capital Square 
Eleventh Floor 
830 East Main Street 
Richmond, Virginia 23219 
(804) 565-0880 

Jefftey Everhart, Esquire 
Rice, Everhart & Baber 
4100 East Parham Road 
Suite C 

Richmond, Virginia 23228 
(804) 672-1087 

Thomas P. Collins, Esquire 
16 South Second Street 
Richmond, Virginia 23219-3723 
(804) 788-4457 

Matthew P. Geary, Esquire 
Deputy Commonwealth’s Attorney 
City of Richmond 
900 East Broad Street 
Richmond, Virginia 23219 
(804) 646-3534 


4. In re Morrissey, case number 3;97MS16, United States District Court for the 
Eastern District of Virginia; Hon. Robert E. Payne 

I served as the sole trial attorney for the prosecution of a criminal defense attorney 
(who previously served as the Commonwealth’s Attorney for the City of 
Richmond) for violation of the local rules of the Eastern District of Virginia 
regarding pretrial publicity. The defendant was convicted of two counts of 
criminal contempt by United States District Judge Robert E. Payne after a bench 
trial and sentenced to 3 months imprisonment and 3 years probation, which 
included 300 hours of community service. Upon release from custody, he 
attempted to bribe a representative of Habitat for Humanity to indicate falsely that 
the defendant had performed his community service when he had not. His 
probation was revoked and he was sentenced to another 3 months imprisonment 
after another bench trial. My former colleague, Andrew McBride, handled the 
first appeal to the Fourth Circuit Flis contact information is supplied below. 
Another former colleague, James Comey (later Deputy Attorney General), 
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handled the second appeal. His information is also set forth below. The following 
opinions were generated as a result of this case; 

In re Morrissey, 2000 WL 1 868978 (4** Cir. 1 2/22/2000) (unpublished) 

In re: Morrissey, 1 68 F.3d 134 (4*'' Cir. 1999) 

United States v. Morrissey, 996 F. Supp. 530 (E.D. Va. 1 998) 

Co-counsel for appeal: 

James B. Comey 
General Counsel 
Lockheed Martin Corporation 
6801 Rockledge Drive 
Bethesda, Maryland 20817 
(301) 897-6217 

Andrew G. McBride 

Wiley & Rein, LLP 

1776 K Street, N.W., 12*^ Floor 

Washington, D.C. 20006 

(202)719-7135 

Opposing counsel: 

Murray J. Janus, Esquire 
Bremner, Janus & Cook 
Seventh and Franklin Building 
Suite 1500 

701 East Franklin Street 
Post Office Box 826 
Richmond, Virginia 23218-0826 
(804) 643-1400 

Everette G. Allen, Jr., Esquire 
LeClair Ryan, P.C. 

701 East Byrd Street, 16* Floor 
Richmond, Virginia 23219 
(804)545-1515 


5. United States v. Bedford, et al, criminal case no. 3:96CR66; United States 
District Court for the Eastern District of Virginia, Hon. Robert E. Payne. 

I served as lead prosecutor of this capital prosecution of 40 members of a 
Jamaican drug organization known as the “Poison Clan” that distributed “crack” 
cocaine throughout the eastern United States and committed eight murders in the 
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Eastern District of Virginia (and ultimately determined to have committed 
approximately 20 homicides nationally). Ultimately, five defendants went to trial 
of which four faced the death penalty. The jury convicted all defendants but 
declined to impose the death penalty. In addition to being lead trial counsel, I 
also wrote the appellate brief and argued the case to the Fourth Circuit, which 
affirmed the convictions. See United States v. Bedford, 21 1 F.3d 1266, 2000 WL 
376155 (4* Cir. 2000) (unpublished). This case was also subject to extensive 
litigation in the district court which produced the following reported decisions 
(among many other memorandum opinions that were not reported): 

United States v. Bedford, 962 F. Supp. 748 (E.D. Va. 1997) 

United States v. Beckford, 962 F. Supp. 767 (E.D. Va. 19^7); 

United States v. Bedford, 962 F. Supp. 780 (E.D. Va. 1997); 

United States v. Beckford, 962 F. Supp. 804 (E.D. Va. 1997); 

United States v. Beckford, 964 F. Supp. 993 (E.D: Va. 1997); 

United States v. Beckford, 964 F. Supp. 1010 (E.D. Va. 1997); 

United States v. Beckford, 966 F. Supp. 1415 (E.D. Va. 1997). 

Co-counsel: 

Stephen Miller 

Assistant United States Attorney, Eastern District of Virginia 
600 East Main Street, Suite 1800 
Richmond, Virginia 23219 
(804) 819-5400 

Andrew G. McBride 

Wiley & Rein, LLP 

1776 K Street, N.W., 1 2*^ Floor 

Washington, D.C. 20006 

(202)719-7135 

Opposing counsel: 

Gerald Zerkin, Esquire 
Assistant Public Defender 
One Capital Square 
Eleventh Floor 
830 East Main Street 
Richmond, Virginia 23219 
(804) 565-0880 

Jeffrey Everhart, Esquire 
Rice, Everhart & Baber 
4100 East Parham Road, Suite C 
Richmond, Virginia 23228 
(804) 672-1087 
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Robert J. Wagner, Esquire 
Assistant Public Defender 
One Capital Square, Eleventh Floor 
830 East Main Street 
Richmond, Virginia 23219 
(804) 343-0800 

John C. Jones, Jr., Esquire 
Post Office Box 206 
Providence Forge, Virginia 23140 
(804) 966-5602 

Scott Brettschneider, Esquire 
125-10 Queens Boulevard 
Penthouse 2701 

Kew Gardens, New York 11415 
(718) 575-2929 

Reginald Barley, Esquire 
Suite 210 
The 21 Center 
2025 East Main Street 
Richmond, Virginia 23223 
(804) 783-8468 

Cary Bowen, Esquire 
Bowen, Bryant, Champlin & Carr 
1919 Huguenot Road 
Suite 300 

Richmond, Virginia 23235-4321 
(804) 379-1900 

David P. Baugh, Esquire 
223 South Cherry Street 
Post Office Box 12137 
Richmond, Virginia 23241 
(804)643-8111 

6. United States v. Spencer Bowens, criminal case number 3 ;98CRl 1 0; United States 
District Court for the Eastern District of Virginia; Hon. Robert E. Payne. 

I served as sole prosecutor during a one week jury trial of Spencer Bowens aka 
“Scooter” for his role as the head of the “Poison Clan’s” drug activities in North 
and South Carolina. The jury convicted the defendant and he was sentenced to 
life imprisonment; I then served as appellate cormsel and argued the case to the 
Fourth Circuit. The Fourth Circuit affirmed his drug conspiracy charge (and his 
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life sentence) but vacated his convictions for Harboring a Fugitive on venue 
grounds. See United States v. Bowens, 224 F.3d 302 (4* Cir. 2000). 

O pposing Counsel: 

Craig S. Cooley, Esquire 
3000 Idlewood Avenue 
Richmond, Virginia 23221 
(804) 358-2328 


7. United States v. Giraldi, et al., criminal case number B-93-028; United States 
District Court for the Southern District of Texas; Hon. Fllemon Vela. 

I served as lead prosecutor for the prosecution of the money laundering operation 
of the Mexican drug cartel headed by Juan Garcia-Abrego and two Vice- 
Presidents (Antonio Giraldi and Lourdes Reategui) of American Express Bank 
International for their role in laundering $33 million of Abrego’s personal drug 
profits. The Mexican money launderers, who were captured, pled guilty. The 
two American Express bankers went to trial before United States District Judge 
Filemon Vela and a jury in Brownsville, Texas. The jury convicted the bankers 
after a trial that lasted approximately 5 weeks. The convictions were affirmed by 
the Fifth Circuit in United States v. Giraldi, 86 F.3d 1368 (5* Cir. 1996). After 
Giraldi and Reategui were convicted, we filed a civil money laundering action 
against the corporation pursuant to 18 U.S.C. § 1956(b), which resulted in a 
settlement approved by United States District Judge Filemon Vela. As a result of 
the Giraldi prosecution and the settlement with AEBI, the Government received 
$47 million. United States v. American Express Bank International, civil case 
number B-94-31 1 (Southern District of Texas — Brownsville Division). I was 
also the lead prosecutor for the civil action against AEBI. 

Co-counsel (trial): 

Charles Dause 

Assistant United States Attorney (retired) 

9730 FM 462 North 
Hondo, Texas 78861 
(830) 741-8345 

Co-counsel (civil action against AEBI) : 

Greg Surovic 

Assistant United States Attorney, Western District of Texas 
601 N.W. Loop 410 
Suite 600 

San Antonio, Texas 78216 
(210) 384-7020 
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Co-counsel (appeal) : 

Kathy Snyder 

Assistant United States Attorney, Southern District of Texas 
910 Travis Street, Suite 1500 
Houston, Texas 77002 
(713)567-9368 

OpposinE counsel: 

Christopher Lee Milner, Esquire 
(now) Assistant District Attorney 
Collin County District Attorney’s Office 
210 S. McDonald, Suite 324 
McKitmey, Texas 75069 
(972) 548-4323, ext. 4345 

Robert Turner, Esquire 
3714 Audubon Place 
Houston, Texas 770066 
(713) 526-9575 


8. Commonwealth v. Ronald Mason, criminal case number 586-590-9007; Coiut of 
Common Pleas for the City of Philadelphia; Hon. Albert Sabo. 

I served as the sole prosecutor of a hit man for a gang known as the “Junior Black 
Mafia” or “JBM” for the murder of a drug rival. Mason was convicted of first 
degree murder by a jury and sentenced to life imprisonment. The Pennsylvania 
appellate courts affiimed the convictions. See Commonwealth v. Mason, 423 Pa. 
Super. 636, 616 A.2d 717 (Pa. Super. 1992) (table); 533 Pa. 643, 622 A.2d 1375 
(Pa. 1993) (table). 

Opposins counsel: 

F. Emmett Fit 2 q)attick (retired) 

Fitzpatrick & Caravasos, P.C. 

Suite 926, Public Ledger Building 
620 Chestnut Street 
Philadelphia, Pennsylvania 19106 
(215) 925-5200 


9. Commonwealth v. Aaron Jones, Court of Common Pleas for the City of 
Philadelphia; Hon. John Herron. 

I served as the sole prosecutor of the leader of a gang known as the “Junior Black 
Mafia” or “JBM” for the stabbing of a fellow prisoner. Jones was convicted by a 
jury and sentenced to twenty years imprisonment. The conviction led to the 
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downfall of the JBM. To my knowledge, no reported decisions exist for this 
case. 

Opposing counsel: 

Gerald Stein 
Centre Square West 
1500 Market Street 
Suite 2727 

Philadelphia, Pennsylvania 19102 
(215) 665-1130 


10. Commonwealth v. Brian Smith, criminal case number 87-03-534-37; Court of 
Common Pleas, City of Philadelphia; Hon. Angelo Guarino. 

I served as the sole prosecutor of a defendant for knocking out the eye of a 
Temple law student with a weapon known as nunchaku. After a lengthy trial, a 
jury convicted the defendant and he was ultimately sentenced to 6 54 years to 15 
years imprisonment. The Pennsylvania appellate courts affirmed. See 
Commonwealth v. Smith, 413 Pa. Super. 643, 595 A.2d 194, alloc, denied, 529 
Pa. 619, 600 A.2d 536 (1991); see also Shaffer v. Smith, 543 Pa. 526, 673 A.2d 
872 (1996) (appeal of related civil case). 

Opposing counsel : 

Louis T. Savino, Jr. 

1500 John F. Keimedy Blvd. 

Suite 1516 

Philadelphia, Peimsylvania 19102 
(215) 568-1300 

Note: 

The District Attorney of Philadelphia during my tenure in that office was Ronald 
D. Castille. He is now Chief Justice of the Pennsylvania Supreme Court. He can 
be reached at: 

Hon. Ronald D. Castille 

Chief Justice, Supreme Court of Pennsylvania 

1818 Market Street 

Philadelphia, Pennsylvania 19103 

(215) 560-5663 

20. Legal Activities : Describe the most significant legal activities you have pursued, 

including significant litigation which did not progress to trial or legal matters that did not 
involve litigation. Describe fully the nature of your participation in these activities. 
Please list any client(s) or organization(s) for whom you performed lobbying activities 
and describe the lobbying activities you performed on behalf of such client(s) or 
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organizations{s). (Note: As to any facts requested in this question, please omit any 
information protected by the attorney-client privilege.) 

As a career prosecutor, all of my legal activities have resulted in trials or guilty pleas. 

As a senior trial lawyer who has tried a large number of cases, I frequently mentor 
younger attorneys and speak to bar associations and other groups as detailed above. 


2 1 . Teaching : For each course, state the title, the institution at which you taught the course, 
the years in which you taught the course, and describe briefly the subject matter of the 
course and the major topics taught. If you have a syllabus of each course,- please provide 
four (4) copies to the committee. 

I have not served as a professor (full-time or as an adjunct); however, I have served as a 
guest speaker for the Department of Justice at the National Advocacy Center, in-house 
training for the U.S. Attorney’s Office for the Eastern District of Virginia, and at local 
law schools. I have spoken on a variety of issues pertaining to criminal prosecutions, 
including courses on money laundering, capital prosecutions, and national security issues 
that arose from the trial of United States v. Moussaoui. 


22. Deferred Income/ Future Benefits : List the sources, amounts and dates of all 

anticipated receipts from deferred income arrangements, stock, options, uncompleted 
contracts and other future benefits which you expect to derive from previous business 
relationships, professional services, firm memberships, former employers, clients or 
customers. Please describe the arrangements you have made to be compensated in the 
future for any financial or business interest. 

None 


23. Outside Commitments During Court Service : Do you have any plans, commitments, 
or agreements to pursue outside employment, with or without compensation, during your 
service with the court? If so, explain. 

None 


24. Sources of Income : List sources and amounts of all income received during the 

calendar year preceding your nomination and for the current calendar year, including all 
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other 
items exceeding $500 or more (If you prefer to do so, copies of the financial disclosure 
report, required by the Ethics in Government Act of 1978, may be substituted here.) 

See attached Financial Disclosure Report. 
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25. Statement of Net Worth : Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

See attached Net Worth Statement. 


26. Potential Conflicts of Interest : 

a. Identify the parties, categories of litigation, and financial arrangements that are 
likely to present potential conflicts-of-interest during your initial service in the 
position to which you have been nominated. Explain how you would address any 
such conflict if it were to arise. 

Potential conflicts of issue could arise from any criminal prosecution initiated 
during my tenure in the United States Attorney’s Office for the Eastern District of 
Virginia. When confronted by any potential conflict of issue, I will comply with 
28 U.S.C. § 4SS, and I will be guided by Fourth Circuit precedent and Rule 2.11 
of the ABA Model Code of Judicial Conduct (2007). 

b. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. 

When confronted by any potential conflict of issue, I will comply with the Code 
of Conduct for United States Judges and applicable statues, including 28 U.S.C. § 
455. I will be guided by Fourth Circuit precedent, procedures and policies. 


27. Pro Bono Work : An ethical consideration under Canon 2 of the American Bar. 
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged.” Describe what you have done to fulfill these 
responsibilities, listing specific instances and the amount of time devoted to each. 

As a career prosecutor, I have dedicated my career to public service. I have not engaged 
in any pro bono work beyond my work as a prosecutor. 

Also, our family participates in church activities that assist in feeding the homeless. I 
have also donated time to support school functions and my children’s activities, such as 
the Girl Scouts. 

28. Selection Process : 

a. Please describe your experience in the entire judicial selection process, from 
beginning to end (including the circumstances which led to your nomination and 
the interviews in which you participated). Is there a selection commission in your 
jurisdiction to recommend candidates for nomination to the federal courts? If so. 


22 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 01202 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



1193 


please include that process in your description, as well as whether the commission 
recommended your nomination. List the dates of all interviews or 
communications you had with the White House staff or the Justice Department 
regarding this nomination. Please do not include any contacts with Federal 
Bureau of Investigation personnel concerning your nomination. 

I was interviewed by U.S. Senators John Warner and Jim Webb, along with 
members of their staff, in Senator Warner’s office on April 16, 2007. Senators 
Warner and Webb then forwarded my name, along with six others, to the White 
House as part of their bipartisan process for selecting candidates for two openings 
for the United States District Court for the Eastern District of Virginia. 

While there is no selection commission, I was screened and rated by the following 
bar associations: Virginia State Bar Association, highly qualified; Virginia 
Women Attorney Association, recommended; Richmond Bar Association, 
recommended; Metro Richmond Women’s Bar Association, highly qualified; 
Richmond Criminal Bar Association, recommended; Old Dominion Bar 
Association, qualified; Virginia Bar Association, recommended; Virginia Trial 
Lawyers Association, recommended. 

I was interviewed by members of the White House Coimsel’s Office and the 
Department of Justice at the White House on May 17, 2007. I have had 
subsequent conversations with Justice Department staff regarding the nomination 
paperwork. My nomination was submitted to the Senate on November 15, 2007. 


b. Has anyone involved in the process of selecting you as a judicial nominee 

discussed with you any currently pending or specific case, legal issue or question 
in a maimer that could reasonably be interpreted as seeking any express or 
implied assurances concerning your position on such case, issue, or question? If 
so, please explain fully. 

No. 


23 
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AO-IO(WP) 
Rev. 1/2004 


FINANCIAL DISCLOSURE REPORT 
Nomination Report 


Repon Reifuired i>y the Ethics 
in Government Act of 1978. 

(5 as.c. App. §§ioi-iii) 


K ^<^tson Reporting {ijss! nnme. first, middle initial) 

2. Court or Organization 


1- Date of Report 

Novak, David J. 

Eastern District Virginia 


11/19/07 

4. Titfe (Aniclc III judges miicnie naive or senior stalus: 

magistrnte judges indientefuU- or part-time) 

5. R^ortType(check appropriate type) 

6. Reporting Period 

United States District Judge — Nominee 

_x_ Nomination, Oate_l 1/15/0? 

January !, 2006, to October 3 1, 


initial Annual Final 

. 


7. Chambers or OfTiee Address 

600 East Main Street 

Suite 1800 

Richmond, VA 23219 

8. Or the basis of the information conUiiu-tl in this Report and 

any mo^fleatrons pertainine thereto, it is, iu my opinion, 
in compliance with applicable laws and regulations. 

Reviewine OIRcer ' Date 




L POSITIONS* (Reporting individual only: see pp. 9-13 of instructions.) 

POSITION NAME OF ORGANIZATION/ENTITY 


X 


NONE (No reportable positions.) 


II. 


AGREEMENTS. (Reporting indivuivatonty; see pp. 14-16 of Instructions.) 
DATE 


0 


NONE (No reportable agreements.) 


I 


PARTIES AND TERMS 


ni. NON-INVESTMENT INCOME. (Reporting individual and spouse: see pp. 1 7-24 of instructions.) 
DATE SOURCE AND TYPE 

A. Filer's Non-lnvestmeot Income 


0 


NONE (No reportable non-investment income.) 


GROSS INCOME 


$ 


3 


$ 


$ 


B. Spouse’s Non-Investment Income - If you were married during any portion of the reporting year, please complete this 
^section, (doilai* amount not required except for honoraria) 

j j NONE (No reportable non-investment income.) 


2006-07 St Mary’s Catholic School (salary as employee) 
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2006-07 St. Christopher’s School (salary as part-time en^loyee) 


FINANCIAL DISCLOSURE REPORT 

Name oTPenoa Rqroniitg 

David J. Novak ; 

r>aie orReporl 

11/19/07 

IV. REIMBURSEMENTS -• ti-ansportation, lodging, food, entertainment. 

(Includes those to spouse and dependent children. See pp. 25-27 of Instructions.) 


SOintCE 

DESCRIPTION 



□ 


- NONE (No such reportable reimbursements.) 


Exempt 


2 

3 



4 

5 

6 
7 


V. GIFTS. (Includes those to spouse and dependent children. See pp. 28-31 of Instructions.) 


□ 

1 

2 

3 

i 


SOURCE 

NONE (No such reportable gifts.) 
Exempt 


DESCRIPTION 


S 


s 


$ 


s 


LIABILITIES. (Includes those of spouse and dependent children See pp. 32-33 of Instructions.) 


CREDITOR 

NONE (No reportable liabilities.) 

Kubota Credit Corp., USA 

DESCRIPTION 

Loan for lawn h'actor 

VALUE CODE* 

J 

Bank of America VISA 

credit card 

J 

Thrift Savings Plan 

Loan from retirement fund 

K 
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FINANCIAL DISCLOSURE REPORT 


Namr o( Pmtm RcfKWtMg 

Dale of Report 

David J. Novak 

U/19/07 


VIII. ADDITIONAL INFORMATION OR EXPLANATIONS (Indicate part of Report.) 


Part IIIA. — Non-Investment Income was received as salary from die U.S. Government for services as an Assistant United States 
Attorney. 


IX. CERTIFICATION. 


I certify that all infonnation given above (including information pertaining to my spouse and minor or dependent children, if any) is 
accurate, true, and complete to the best ofmy knowledge and belief, and dial any informationnot reported was withheld because it met applicable 
statutory provisions permitting non-disclosure. 

I further certify that earned income from outsideen^Ioyment and honoraria and the acceptance of gifts which have been reported are in 
compliance with the provisions of 5 U.S.C. app., § 501 ct. seq., 5 U.S.C. § 7353 and Judicial Conference regulations. 

Date 


>JOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIFaS OR FAILS TO RLE THIS REPORT MAY BE 
SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (5 U.S.C. App., § 104.) 
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FINANCIAL STATEMENT 
NET WORTH 


Provide a complete, current financial net worth statement which itemizes in detail all assets (including bank accounts, 
real estate, securities, trusts, investments, and other financial holdings) all liabilities (including debts, mortgages, loans, 
and other financial obligations) of yourself, your spouse, and other immediate members of your household. 


1 ASSETS 

LIABILITIES 1 

Cash on hand and in banks 


2 

000 

Notes payable to banks-secured 


153 

660 

U.S. Government securities-add schedule 




Notes payable to banks-unsecured 




Listed securities-add schedule 




Notes pay^Ie to relatives 




Unlisted securities— add schedule 




Notes payable to others 




Accounts and notes receivable: 




Accounts and bills due 


46 

000 

Due from relatives and friends 




Unpaid income tax 




Due from others 




Other unpaid income and interest 




Doubtful 




Real estate mortgages payabie-add 
schedule 


250 

000 

Real estate owned-add schedule 


575 

000 

Chattel mortgages and other liens payable 




Real estate mortgages receivable 




Other dd>ts-itemize: 




Autos and other persona! property 


55 

000 

Tuition owed 


3 

500 

Cash value-life insurance 




TSP Loan 


16 

000 

Other assets itemize: 








TSP ac^unt 


310 

485 





Virginia prepaid tuition 


37 

000 





College Funds 


4 

000 

Total liabilities 


469 

160 





Net Worth 


514 

325 

Total Assets 


983 

485 

Total liabilities and net worth 


983 

485 

CONTINGENT LIABILITIES 




GENERAL INFORMATION 




As endorser, comaker or guarantor 




Are any assets pledged? (Add schedule) 

NO 



On leases or contracts 




Are you defendant in any suits or legal 
actions? 

NO 



Legal Claims 




Have you ever taken bankruptcy? 

NO 



Provision for Federal Income Tax 








1 Other special debt 









SCHEDULE: 

Real Estate owned and Real Estate Mortgages payable refer to personal residence. 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 01208 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN:CMORC 




1199 


VerDate Nov 24 2008 


AFFIDAVIT 


I, , do swear that the information 

provided in this statement is, to the best of my knowledge, true and accurate. 


I'Z. I 

I » le^~7 j 





(DATE) 


3krAME) 



Commonweallh ofVirginia 
Robert B. Zehmer - Notary Public 
Commission No. 7038335 
My Commission Expires 09/30(701 0 
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Mr. Limbaugh. 

STATEMENT OF STEPHEN N. LIMBAUGH, JR., NOMINEE TO BE 

U.S. DISTRICT JUDGE FOR THE EASTERN DISTRICT OF MIS- 
SOURI 

Mr. Limbaugh. I, too, am grateful to the President for the nomi- 
nation and for this Committee’s consideration of the nomination. I 
am especially grateful to Senator Bond and Senator McCaskill for 
their support and friendship. 

I have my wife, the love of my life, with me here, Marsha. And 
also my parents are in the back, my mother and father. My father 
is a senior U.S. District Judge in St. Louis. Even though he’s been 
senior status for a number of years now, he keeps a full caseload. 
Twenty-five years ago when he was before this body for his own 
confirmation hearing, the Honorable Strom Thurmond presiding, 
he had his own father in tow with him. His father was, at the time, 
91 years old, still a practicing lawyer. 

Thank you. 

Senator Kohl. Thank you, Mr. Limbaugh. We appreciate your 
family and friends who are with you here today. 

[The biographical information follows.] 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

QUESTIONNAIRE FOR JUDICIAL NOMINEES 

PUBLIC 


1. Name : Full name (include any former names used). 

Stephen Nathaniel Limbaugh, Jr. 

2- Position : State the position for which you have been nominated. 

United States District Judge for the Eastern District of Missouri 

3. Address : List current office address. If city and state of residence differs from your 
place of employment, please list the eity and state where you currently reside. 

Office: Supreme Court of Missouri, P.O. Box 150, Jefferson City, MO 65102. 

Residence; Cape Girardeau, Missouri 

4. Birthplace : State year and place of birth. 

1952; Cape Girardeau, Missouri 

5. Marital Status : (include name of spouse, and names of spouse pre-marriage, if 
different). List spouse’s occupation, employer’s name and business address(es). Please, 
also indicate the number of dependent children. 

I am married to Marsha Moore Limbaugh (nee Marsha Dee Moore). She is employed as 
a stockbroker and branch manager, Wachovia Securities (formerly A.G. Edwards & 
Sons, Inc.), 97 N. Kingshighway, Cape Girardeau, MO 63701 . We have no dependent 
children 

6. Education : List in reverse chronological order, listing most recent first, each college, 
law school, or any other institution of higher education attended and indicate for each the 
dates of attendance, whether a degree was received, and the date each degree was 
received. 

University of Virginia School of Law; Summer 1996, Summer 1997; 

Master of Laws in the Judicial Process, May 1998 

Southern Methodist University School of Law, 1973 - 1976; J.D., December 1976 
Southern Methodist University; 1970 - 1973; B.A., December 1973 
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7. Employment Record : List in reverse chronological order, listing most recent first, all 
governmental agencies, business or professional corporations, companies, firms, or other 
enterprises, partnerships, institutions or organizations, non-profit or otherwise, with 
which you have been affiliated as an officer, director, partner, proprietor, or employee 
since graduation from college, whether or not you received payment for your services. 
Include the name and address of the employer and job title or job description where 
appropriate. 

Employment : 

8/92 to date 

Supreme Court of Missouri 
207 West High St. 

Jefferson City, MO 65101 
Supreme Court judge 

9/87 to 8/92 

32nd Judicial Circuit of Missouri 
Courthouse Park 
Cape Girardeau, MO 63701 
Circuit Judge 

1/83 to 8/87 

Lirabaugh, Limbaugh, Russell & Syler, P.C. 

2027 Broadway 

Cape Girardeau, MO 63701 

shareholder/partner 

12/78 to 12/82 

Office of Prosecuting Attorney 
County Courthouse, 

Jackson, MO 63755 

Prosecuting Attorney, 1/79 to 12/82 

Assistant Prosecuting Attorney, 12/78 

5/77 to 1 1/78 

Limbaugh, Limbaugh & Russell 
2021 Broadway 
Cape Girardeau, MO 63701 
associate 

1/74 to 7/74 

Preston Books/Taylor Books (now defunct) 

Preston Center East, Dallas, TX 75205 
sales clerk 
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Current Non-Profit Affiliations : 

12/06 to date 

Southeast Missouri State University Friends of the Arts Advisory Board 
One University Plaza, MS 7895 
Cape Girardeau, MO 63701 
Director 

4/06 to date 
Rainbow Network 
3834 South Avenue 
Springfield, MO 65807 
Director 

11/05 to date 

State Historical Society of Missouri 
1020 Lowry Street 
Columbia, MO 65201 
Trustee and First Vice President 

12/01 to date 

Southeast Missouri Symphony Advisory Board 

Southeast Missouri State University 

One University Plaza 

Cape Girardeau, MO 63701 

Director 

6/01 to date 

Friends of the Missouri State Archives 
P.O. Box 242 

Jefferson City, MO 65102-0242 
Director and Vice President 

10/97 to date 

William Woods University 
One University Avenue 
Fulton, MO 65251 
Trustee 

1996 to date 

Great Rivers Council, Boy Scouts of America 
1203 Fay Street 
Columbia, MO 65201 
Director 

(those non-profit organizations in which I formerly served as an officer, director or 
trustee in past years are listed in response to question 12, Memberships.) 
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Other Affiliations : 

4/05 to date 

River Bend Investments, LLC 
P.O. Box 1364 

Cape Girardeau, MO 63702-1364 
member 

8. Military Service and Draft Status : Identify any service in the U.S. Military including 
dates of service, branch of service, rank or rate, serial number (if different from social 
security number) and type of discharge received. 

I did not serve in the military. 

9. Honors and Awards : List any scholarships, fellowships, honoraiy degrees, academic or 
professional honors, honorary society memberships, military awards, and any other 
special recognition for outstanding service or achievement. 

Distinguished Alumnus Award for Judicial Service, SMU Dedman School of Law, 2007 
The Lawdragon 500 Leading Judges in America, 2006 

Adler-Rosecan Jurist-in-Residence, St. Louis University School of Law (with Stephen N. 
Limbaugh, Sr.), 2006 

"Star Award," Missouri Court Reporters Association, 2003 

Merit of Recognition Award, American College of Trial Lawyers (Missouri Fellows), 
2002 

Political Advocacy and Legislative Achievement Award, Adoption and Foster Care 
Coalition ofMissouri, 2001 

Distinguished Eagle Scout Award, National Eagle Scout Association, 1998 

Life Regent, National Eagle Scout Association, 1998 

Special Service Award, Legal Services of Eastern Missouri, Inc., 1997 

Distinguished Non-Alumnus Award, University of Missouri-Columbia School of Law, 
1997 

Honorary degree - Legum Doctorem, William Woods University, 1996 

Class Sponsor, "Stephen N. Limbaugh, Jr. Eagle Scout Class," SL Louis Area Council, 
Boy Scouts of America, 1996 
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"Part of the Solution" Award, Professional Blackmen's Club of Southeast Missouri, 1991 
Paul Harris Fellow, Rotary International, 1990 

"Boss of the Year" Award, Southeast Missouri Legal Secretaries Association, 1986 
Outstanding Young Missourian Award, Missouri State Jaycees, 1984 
Distinguished Service Award, Cape Girardeau Jaycees, 1 984 
U.S. Jaycees Outstanding Young Men of America Award; 1979, 1980 and 1984. 


10. Bar Associations : List all bar associations or legal or judicial-related committees, 
selection panels or conferences of which you are or have been a member, and give the 
titles and dates of any offices which you have held in such groups. 

State Bar of Texas - May 1977 to date (non-practicing member since 1987) 

The Missouri Bar - October 1977 to date 

Fellow - The Missouri Bar Foundation 

Board of Directors (ex officio) - 2001 to 2003 
Committees: 

Criminal Law- 1979 to 1992; council member 1981 to 1982 
Bar Center Expansion - 1980 tol983 
Property Law - 1988 to 1992 

Chair, Private Roads Subcommittee - 1988 to 1991 
Judicial Administration - 1 988 to 1 992; council member - 1 988 to 1 992 
Juvenile Law - 1989 to 1992 
Foresight Committee - 1992 to 1994 
Commission on Legal Services - 1996 

American Bar Association — 1977 to date 
Litigation Section - 1985 to date 
Judicial Administration Division - 1987 to date 
Life Fellow - American Bar Foundation 

Cape Girardeau County Bar Association - 1977 to 1992 

National District Attorneys Association — 1979 to 1982 

Missouri Association of Trial Attorneys- 1985 to 1988 

Bar Association of Metropolitan St. Louis — 1986 to date 
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Judicial Conference of Missouri — 1987 to date 

Legislative Steering Committee - 1989 to 1991 
Executive Council - 1999 to 2003 
Presiding Officer - 2001 to 2003 

The Federalist Society - 1993 to date 

Board of Advisors, St. Louis Chapter, Lawyers Division - 1993 to 1996 

American Judicature Society - 2001 to date 

National Conference of Chief Justices - 2001 to 2003 

Supreme Court of Missouri Committees 

Ad hoc committee that drafted new Supreme Court Rule for facsimile 
transmissions - 1989 

Judicial Records Committee - 1990 to 1992 

Ad hoc committee that promulgated Supreme Court standards on jury use and 
management - 1 992 

Judicial Education Committee — 1992 to 1999 
Family Court Implementation Committee - 1993 to 1995 
Co-chair, Supreme Court Task Force on Children and Families - 1994 to 1996 
Chair, Commission on Judicial Department Education - 1999 to 2001, 2005 to 
date 

Court Automation Committee - 2001 to 2003 

Chair, Appellate Judicial Commission for the Missouri Nonpartisan Court Plan - 2001 to 
2003 


1 1 . Bar and Court Admission : 

a. List the date(s) you were admitted to the bar of any state and any lapses in 
membership. Please explain the reason for any lapse in membership. 

State Bar of Texas - May 1977 (non-practicing member since 1987) 

The Missouri Bar - September 1977; no lapses 

b. List all courts in which you have been admitted to practice, including dates of 
admission and any lapses in membership. Please explain the reason for any lapse 
in membership. Give the same information for administrative bodies that require 
special admission to practice. 

United States District Court for the Eastern District of Missouri - Oct. 1977 
United States Court of Appeals for the Eighth Circuit - Aug. 1985 
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I allowed both of my federal court admissions to lapse after I became a state court 
judge in 1987. 

12. Memberships : 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 10 or 11 to which 
you belong, or to which you have belonged, or in which you have significantly 
participated, since graduation from law school. Provide dates of membership or 
participation, and indicate any office you held. Include clubs, working groups, 
advisory or editorial boards, panels, committees, conferences, or publications. 

State Historical Society of Missouri 

Board of Trustees, November 2005 to date 
First Vice President, November 2007 to date 

William Woods University 

Board of Trustees, October 1997 to date 

Rainbow Network 

Board of Directors, April 2006 to date 

Friends of the Missouri State Archives 

Board member, June 2001 to date 
Vice-President, December 2006 to date 

Boy Scouts of America 

Southeast Missouri Council Executive Board, 1990 to 1992 
Great Rivers Council Executive Board, 1996 to date 
Life regent of the National Eagle Scout Association (NESA) 

Rotary Club 

Cape Girardeau Rotary Club, 1978 to date 
Board of Directors, 1984 to 1992 
President, 1992 

Jefferson City Rotary Club, 1992 to 2004 
Paul Harris Fellow of Rotary International. 

Southeast Missouri State University Friends of the Arts Advisory Board 
Board of Directors, December 2005 to date 

Southeast Missouri Symphony Advisory Board, December 2001 to date 

Cape Girardeau Community Concert Association 

Board of Directors 1982 to 1992; President, 1985 to 1987. 
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Jefferson City Community Concert Association 
Board of Directors, 1997 to 2000. 

Southern Methodist University Law Alumni Association 
Association Council, 1996 to 1999. 

Division of Youth Services State Advisory Board, 1989 to 1992 
Jobs for Missouri's Future Committee, 1990 to 1991 

Area Wide United Way 

Board of Directors, 1983 to 1986 

Cape Girardeau Civic Center 

Board of Directors, 1979 to 1991; 

President, 1981 to 1982 

Cape Girardeau Jaycees, 1978 to 1992 
Board of Directors, 1979 to 1980 

Crime Victims Assistance for the Elderly, Inc. 

Board of Directors, 1985 

Move Cape Forward Committee, 1986 
Committee Chairman 

Southeast Missouri Hospital 

Board of Trustees, 1987 to 1992 

(From April 1988 to August 1992, 1 was a member of the executive 
committee of the board of trustees. During this period I also served as 
secretary treasurer, 2nd vice-president, and 1 st vice-president.) 

I have been a member of the Southeast Missouri Hospital Association 
since the early 1980s. 

Greater Cape Girardeau Development Corporation 
Board of Directors, 1986 to 1992 

"Southeast Missouri; the Arts and the Future" Task Force 

(sponsored by Southeast Misk>uri State University), 1989 to 1990 

Cape Girardeau Community Caring Council 
Board of Directors, 1990 

Cape Girardeau Country Club - member since 1977 
Jefferson City Country Club - member since 1993 
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Jefferson City YMCA — member since 1993 

Dalhousie Golf Club, Cape Girardeau - member since 2001 

Confrerie des Chevaliers du Tastevin, Sous-Commanderie de St. Louis, member 
since 1995 

Centenary United Methodist Church, Cape Girardeau, MO, 1963 to date 
Administrative Board, 1988 to 1992 
Chair, 1966 - 2006 Centennial Committee 

I have been involved to a lesser extent in several other civic and charitable 
organizations. In 1978 and 1979, 1 was director of summer teimis tournaments for 
the Cajje County Tennis Association. In 1985, 1 was chairman of the atmual 
"Pacesetters Blood Drive" sponsored by the Cape Girardeau County Chapter of 
the American Red Cross. During the 1980s, I was an active member and 
volunteer worker for the Cape Girardeau Chamber of Commerce, the Cape 
Girardeau Family Learning Center, the American Cancer Society, arid the Friends 
of Old St. Vincent’s, Inc. (the fundraising arm for St. Vincent's Cathedral in Cape 
Girardeau). In addition, I served on the Southeast Missouri State University 
Major Gifts Committee from 1984 to 1987. 

In addition, I hold “membership” in the following civic and charitable 
organizations based on a monetary contribution or payment of dues; 

Friends Foundation of the Cape Girardeau Public Library - member since 1980s 
Historical Association of Greater Cape Girardeau, Inc. - member since 1980s 
Arts Council of Southeast Missouri - member since 1 990s 
Cape River Heritage Museum - member since 1 990s 
KRCU-Southeast Public Radio Circle - member since 1980s 
Southeast Missouri State University Boosters Club - member since 2004 
Southeast Missouri State University Copper Dome Society — member since 1980s 
Cape Girardeau Chapter NAACP - member approx. 1986-1991 

b. The American Bar Association's Commentary to its Code of Judicial Conduct 
states that it is inappropriate for a Judge to hold membership in any organization 
that invidiously discriminates on the basis of race, sex, or religion. Please 
indicate whether any of these organizations listed in response to 12a above 
currently discriminate or formerly discriminated on the basis of race, sex, or 
religion - either through formal membership requirements or the practical 
implementation of membership policies. If so, describe any action you have taken 
to change these policies and practices. 

I have been a member of the Cape Girardeau Country Club since 1977. As a 
board member in the early 1980s, I personally prepared and circulated a petition 
to members to eliminate the practice of tabling membership applications from 


9 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 01219 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 


PsN: CMORC 



1210 


VerDate Nov 24 2008 


African-Americans. The effort was successful. I know of no other discriminatory 
practice of organi 2 ations to which I have belonged. 

13. Published Writings and Public Statements : 

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, 
editorial pieces, or other published material you have written or edited, including 
material published only on the Internet. Please supply four (4) copies of all 
published material to the Cormnittee. 

Jury Call and Management, 1 BENCH Book for MissotJRi Trial Judges 32-1 
(Supreme Court Judicial Education Committee, 1998) 

Gifts of Grace, and the Art of Signaling, Scouter Magazine, Winter 1997/1998 

The Case of Ex Parte Lange (or How the Double Jeopardy Clause Lost Its "Life 
or Limb"), 36 AM. Crim. L. Rev. 53 ( 1 999) 

Chief Justice's Address to Members of The Missouri Bar (Sept. 13, 2001), J. Mo. 
B., Sept.-Oct. 2001, at 222-25 

State of the Judiciary Address (Jan. 15, 2002), J. Mo. B., Jan.-Feb. 2002, at 14-17 

Striving to Provide Exceptional Service and Access to Missouri Courts (co-author 
Michael L. Buenger), St. Louis Daily Record, May 2002 

Chief Justice's Address to Members of The Missouri Bar (Sept. 12, 2002), J. Mo. 
B., Sept.-Oct. 2001, at 260-63 

State of the Judiciary Address (Jan. 22, 2003), J. Mo. B., Jan.-Feb. 2003, at 12-15 
A Missouri Plan For Texas? St. Louis Daily Record, May 2003 

b. Please supply four (4) copies of any reports, memoranda or policy statements you 
prepared or contributed in the preparation of on behalf of any bar association, 
committee, conference, or organization of which you were or are a member. If 
you do not have a copy of a report, memorandum or policy statement, please give 
the name and address of the organization that issued it, the date of the document, 
and a summary of its subject matter. 

Because the Supreme Court has general supervisory responsibility over the 
Missouri judicial system and the practice of law, the Court necessarily issues 
reports, memoranda and policy statements from time to time to judges, lawyers, 
and court personnel, not to mention the issuance of rules of civil and criminal 
procedure, rules of professional responsibility, and administrative rules for 
operation of the courts. On any number of occasions, I, like my colleagues, have 
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assisted in the editing or redrafting of such reports, memoranda and policy - 
statements. The Court's consideration of these matters, in general, is by the Court 
en banc in closed session, no votes are recorded, and the Chief Justice speaks for 
all seven judges. 

I have contributed as a Supreme Court Committee member in the drafting of 
reports for the following: 

new rule for facsimile transmissions 

standards for jury use and management 

Family Court Planning and Implementation Committee 

Task Force on Children and Families 

Judicial Education Committee 

During the period 1988 to 1991, 1 prepared several Missouri Bar committee 
reports that led to the enactment of revisions to Missouri's private roads statutes 

In addition, the many organizations with which I have been affiliated have issued 
innumerable reports, memoranda and policy statements for dissemination to the 
public or otherwise outside the organization proper. My involvement in such of 
reports, memoranda or statements was limited, and my obligation to the 
organization was simply to consider the matter and vote to approve or disapprove. 

c. Please supply four (4) copies of any testimony, official statements or other 
communications relating, in whole or in part, to matters of public policy or legal 
interpretation, that you have issued or provided or that others presented on your 
behalf to public bodies or public officials. 

During my two year term as Chief Justice (2001-2003), I testified before the 
Missouri House and Senate budget committees on behalf of the judiciary's budget 
requests. 

In 2003 and 2005, 1 testified before the Texas House and Senate judiciary 
committees in support of proposed referendum to adopt a version of the Missouri 
Non-Partisan Court Plan for the selection of judges. 

In 2003, 1 also testified before a committee of the Mississippi House of 
Representatives in support of a bill to create a juvenile justice system similar to 
that in Missouri. I do not know whether any of the testimony was recorded or 
transcribed, and I have no copy of any of my remarks. 

d. Please supply four (4) copies, transcripts or tape recordings of all speeches or 
talks delivered by you, including commencement speeches, remarks, lectures, 
panel discussions, conferences, political speeches, and question-and-answer 
sessions. Please include the date and place where they were delivered, and 
readily available press reports about the speech or talk. If you do not have a copy 
of the speech or a transcript or tape recording of your remarks, please give the 
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name and address of the group before whom the speech was given, the date, of the 
speech, and a summary of its subject matter. If you did not speak from a prepared 
text, please furnish a copy of any outline or notes from which you spoke. 

During the course of my career, I have given scores of public speeches to a wide 
variety of organizations including service clubs, civic groups, high schools, 
universities, churches and charities. Many of my speeches have been variations 
of a "stock" speech that I wrote on "Open-mindedness, Empathy and Altruism." I 
also use a stock speech on "Appellate Brief Writing." As Chief Justice, I used a 
short speech on professionalism in more than 30 bar enrollment ceremonies for 
some 1500 new lawyers. 

During my 15 years on the Supreme Court, I have given many informal, routine, 
and often unscheduled talks to tour groups, legislators and other dignitaries, and 
visitors of all kinds to the Court In that regard, there are approximately 24,000 
visitors to the Court each year, and I simply have no record of most of those talks, 
though they invariably pertained to the history, organization, and function of the 
Missouri court system and the work of the Supreme Court in particular. 

A list of speeches, for which 1 have a record, is provided as an attachment to this 
questionnaire. Copies of the speech, notes, or press accounts will be provided to 
the committee as requested, if available. 

e. Please list all interviews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these interviews where 
they are available to you. 

I have been interviewed for newspaper articles on numerous occasions. The 
clippings of those articles that are readily available to me, as well as a clipping of 
an interview in the SMU Law School alumni magazine, will be provided to the 
Committee. 

Over the years, I also have given a number of TV interviews, though, with few 
exceptions, I have no record of the dates. To my recollection, I have given 
approximately 20 interviews for KFVS-TV in Cape Girardeau, several for TV 
stations in Jefferson City and Columbia, two or three for St. Louis stations, two or 
three for the public access channel in Cape, and one for the Canadian 
Broadcasting Corporation. These interviews pertained to my official duties as 
prosecuting attorney, circuit judge and Supreme Court judge, except that a few of 
the Cape Girardeau interviews pertained to my civic, charitable and church 
activities. 

In addition, I have given several dozen radio interviews for stations throughout 
the state, including, to my recollection, those in St. Louis, Kansas City, 
Springfield, Jefferson City, Columbia, Moberly, Farmington, Poplar Bluff, 
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Jackson, and many in Cape Girardeau. But again, I have few records of the dates, 
and the recordings are unavailable. And again, these interviews pertained to my 
official duties as a public officeholder, except that a few of the Cape Girardeau 
interviews pertained to my civic and charitable activities. 

14. Judicial Office : State (chronologically) anyjudicial offices you have held, whether 
such position was elected or appointed, and a description of the jurisdiction of each such 
court. 

Circuit Court : 

The circuit court is a trial court of general jurisdiction, and circuit judges are assigned 
felony criminal cases and civil cases in which more than $25,000 is in controversy. 

Appointed Circuit Judge, 32nd Judicial Circuit of Missouri, for portion of unexpired term 
beginning September 1, 1987 

Elected Circuit Judge, 32nd Judicial Circuit of Missouri, without opposition for balance 
of unexpired term, November 1988 j - 

Elected Circuit Judge, 32nd Judicial Circuit of Missouri, without opposition for six-year 
term, November 1990 

Missouri Supreme Court : 

The Supreme Court is a court of limited jurisdiction. Approximately one-half of the 
Court's caseload is derived from its mandatory jurisdiction - death penalty cases, 
challenges to the constitutionality of statutes, construction of state revenue laws, lawyer 
and judge disciplinary actions, and even the 1994 impeachment trial of the Missouri 
Secretary of State. The balance of the Court’s cases is taken on a discretionary, certiorari- 
like basis according to the general interest and importance of the issues presented. 

I was appointed to the Supreme Court of Missouri under the Missouri Non-Partisan Court 
Plan, August 1992. 

I was retained in office at the November 1994 general election for a twelve-year term 
expiring December 31, 2006. 

I was retained in office at the November 2006 general election for a twelve-year term 
expiring December 3 1 , 20 1 8. 

15. Citations : If you are or have been a judge, please provide: 

a. citations for all opinions you have written (including concurrences and dissents); 

A list of the citations for all opinions I have written, is provided as an attachment 
to this Questionnaire. 
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b. a list of cases in which certiorari has been requested or granted; 

State V. Erwin, 848 S.W.2d 476 (Mo. banc 1993) (Limbaugh, J., dissenting), cert, 
denied, 62 USLW 3222, 62 U.S.L.W. 3245 (U.S. Oct. 4, 1993) 

State V. Cobb, 875 S.W.2d 533 (Mo. banc 1994) (J. Limbaugh concurring in part 
and dissenting in part), cert, denied, 63 U.S.L.W. 3265 (U.S. Oct. 3, 1994) 

State V. Mayo, 915 S.W.2d 758 (Mo. banc 1996), cert, denied, 65 U.S.L.W. 3232, 
65 U.S.L.W. 3256 (U.S. Oct. 7, 1996) 

Call V. Heard, 925 S.W.2d 840 (Mo. banc 1996), cert, denied, 65 U.S.L.W. 3501, 
65 U.S.L.W. 3505 (U.S. Jan. 21, 1997) 

State V. Smulls, 935 S.W.2d 9 (Mo. banc 1996) (J. Limbaugh concurring in part 
and dissenting in part), cert, denied, 65 U.S.L.W. 3798 (U.S. Jun. 2, 1997) 

State V. Whitfield, 939 S.W.2d 361 (Mo. banc 1997), cert, denied, 66 U.S.L.W. 
3256 (U.S. Oct. 6, 1997) 

State V. Kinder, 942 S.W.2d 313 (Mo. banc 1996), cert, denied, 66 U.S.L.W. 3258 
(U.S. Oct. 6, 1997) 

State V. Simmons, 955 S.W.2d 729 (Mo. banc 1997), cert, denied, 66 U.S.L.W. 
3556 (U.S. Feb. 23, 1998) 

State V. Simmons, 955 S.W.2d 752 (Mo. banc 1997), cert, denied, 66 U.S.L.W. 
3556 (U.S. Feb. 23, 1998) 

In re Caranchini, 956 S.W.2d 910 (Mo. banc 1997), cert, denied, 66 U.S.L.W. 
3783, 66 U.S.L.W. 3794, 66 U.S.L.W. 3799 (U.S. Jun. 22, 1998) 

State V. Owsley, 959 S.W.2d 789 (Mo. banc 1997), cert, denied, 67 U.S.L.W. 
3235 (U.S. Oct. 5, 1998) 

State V. (James) Johnson, 968 S.W.2d 123 (Mo. banc 1998), cert, denied, 67 
U.S.L.W. 3257 (U.S. Oct. 13, 1998) 

State V. Barnett, 980 S.W.2d 297 (Mo. banc 1998), cert, denied, 67 U.S.L.W. 
3526 (U.S. Feb. 22, 1999) 

Reynolds v. State, 994 S.W.2d 944 (Mo. banc 1999), cert, denied, 68 U.S.L.W. 
3459 (U.S. Jan. 18, 2000) 

State V. Deck, 994 S.W.2d 527 (Mo. banc 1999), cert, denied, 68 U.S.L.W. 3326 
(U.S. Nov. 15, 1999) 
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State V. Armentrout, 8 S.W.3d 99 (Mo. banc 1999), cert, denied, 68 U;S.L.W. 
3712 (U.S. May 15, 2000) 

Production Credit Ass'n v. Director of Revenue, 10 S.W.3d 142 (Mo. banc 2000), 
cert, granted, 68 U.S.L.W. 3784 (U.S. June 26, 2000), reversing, 531 U.S. 316 
( 2001 ) 

Smulls V. State, 10 S.W.3d 497 (Mo. banc 2000) (Limbaugh, J., dissenting), cert, 
denied, 71 U.S.L.W. 3318 (U.S. Nov. 4, 2002) 

State V. Ferguson, 20 S.W.3d 485 (Mo. banc 2000), cert, denied, 69 U.S.L.W. 
3364 (U.S. Nov. 27 2000) 

State V. Link, 25 S.W.3d 136 (Mo. banc 2000), cert, denied, 69 U.S.L.W. 3381 
(U.S. Dec. 4, 2000) 

Clay V. Dormire, 37 S.W.3d 214 (Mo. banc 2000), cert, denied, 69 U.S.L.W. 
3739 (U.S. May 21, 2001) 

State V. Christeson, 50 S.W.3d 251 (Mo. banc 2001), cert, denied, 70 U.S.L.W. 
3279 (U.S. Oct. 15, 2001) 

Smulls V. State, 71 S.W.3d 138 (Mo. banc 2002), cert. dMed, 71 U.S.L.W. 3318 
(U.S. Nov. 4, 2002) 

John Doe, afk/a Tony Twist v. TCI Cablevision, 110 S.W.3d 363 (Mo. banc 2003), 
cert, denied, 72 U.S.L.W. 3446 (U.S. Jan. 12, 2004) 

In the Interest of P.L.O. and S.K.O., 131 S.W.3d 782 (Mo. banc 2004), cert, 
denied, 73 U.S.L.W. 3213 (U.S. Oct. 4, 2004) 

Hutchison v. State, 150 S.W.3d 292 (Mo. banc 2004) (Limbaugh, J., concurring in 
part and dissenting in part), cert, denied, 74 U.S.L.W. 3203 (U.S. Oct. 3, 2005) 

State V. Jaco, 156 S.W.3d 775 (Mo. banc 2005), cert, denied, Ti U.S.L.W. 3710 
(U.S. Oct. 3, 2005) 

State V. Gill, 167 S.W.3d 184 (Mo. banc 2005), cert, denied, 74 U.S.L.W. 3406 
(U.S. Jan. 17, 2006) 

State V. McFadden, 191 S.W.3d 648 (Mo. banc 2006) (Limbaugh, J., dissenting), 
cert, denied, 75 U.S.L.W. 3121, 75 U.S.L.W. 3277, 75 U.S.L.W. 3284 (U.S. Nov. 
27, 2006) 

Nitro Distributing, Inc. v. Dunn, 194 S.W.3d 339 (Mo. banc 2006), cert, denied, 
75 U.S.L.W. 3197, 75 U.S.L.W. 3291, 75 U.S.L.W. 3294 (U.S. Dec. 4, 2006) 
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Netco, Inc. v. Dunn, 194 S.W,3d 353 (Mo. banc 2006), cert, denied, 75 U.S.L.W. 
3197, 75 U.S.L.W. 3291, 75 U.S.L.W. 3294 (U.S. Dec. 4, 2006) 

State V. McFadden, 216 S.W.3d 673 (Mo. banc 2007) (Limbaugh, J., concurring 
in part and dissenting in part), cert, denied, 76 U.S.L.W. 3001, 76 U.S.L.W. 3084, 
76 U.S.L.W. 3 1 67 (U.S. Oct. 1 , 2007) 

c. a short summary of and citations for all appellate opinions or orders where your 
decisions were reversed or where your judgment was affirmed with significant 
criticism of your substantive or procedural rulings; 

As a Supreme Court judge, the only case in which I wrote the court's opinion that 
has been reversed by a higher court is Production Credit Ass'n v. Director of 
Revenue, 10 S.W.3d 142 (Mo. banc 2000), cert, granted, 68 U.S.L.W. 3784 (U.S. 
Jime 26, 2000), reversing, 531 U.S. 316 (2001) (holding that credit institutions 
organized under the federal Farm Credit Act were not exempt from Missouri 
corporate income tax). 

As a circuit judge, the only cases in which a judgment was reversed were: 

State V. Ward, 776 S.W.2d 906 (Mo. App. 1989) (reversing judgment of trial 
court and remanding, finding information deficient) 

Mays V. Penzel Constr. Co., 801 S.W.2d 350 (Mo. App. 1990) (reversing and 
holding remand was required because court could not determine on appeal 
whether case was impermissibly decided on inherently dangerous activity 
doctrine) 

Reason v. Payne, 793 S.W.2d 471 (Mo. App. 1990) (affirming award of actual 
and punitive damages against wife but reversing award of actual and punitive 
damages against husband) 

State V. Berry, 801 S.W.2d 64 (Mo. App. 1990) (reversing and remanding, 
holding that "a neutral magistrate could find probable cause under these 
circumstances and that the trial court erred in suppressing the evidence”) 

Union Elec. Co. v. City of Jackson, 791 S.W.2d 890 (Mo. App. 1990) (reversing 
order enjoining City from providing electrical service to two defendants) 

Seabaugh v. Milde Farms, Inc., 1990 WL 175721 (Mo. App. 1990) (reversing and 
holding trial court erred in refusing to consider the merits of the motion for 
continuance filed during trial pursuant to Rule 65), rev'd, 816 S.W.2d 202 (Mo. 
banc 1991) 

State V. Ferguson, 822 S.W.2d 466 (Mo. App. 1991) (affirming judgment of 
conviction, but remanding for re-sentencing) 
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Parkway Motors, Inc. v. Thompson, 825 S.W.2d 302 (Mo. banc 1992) (modifying 
judgment to eliminate the finding that "gross receipts" include sales taxes required 
to be remitted to the state and remanding) 

State V. Geiler, 866 S.W.2d 863 (Mo. App. 1993) (afFirming judgment of 
conviction, but reversing and remanding order dismissing Rule 29.15 motion) 
Schreiner v. Omaha Indemnity Co., 854 S.W.2d 542 (Mo. App. 1993) (reversing 
judgment dismissing plaintiffs petition and third-party petition and remanding) 

Erb Indus. Equip. Co., Inc. v. City of Cape Girardeau, 845 S.W.2d 551 (Mo. App. 
1993) (reversing and holding that statute authorizing municipalities to impose 
license tax on "merchants of all kinds" covered taxpayer's line of business, which 
included sales and service of farm, construction and forestry equipment, though 
not specifically referenced in statute) 

d. a list of and copies of any of your unpublished opinions that were reversed on 

appeal or where your judgment was affirmed with significant criticism of your 
substantive or procedural rulings; - 

None 

e. a description of the number and percentage of your decisions in which you issued 
an unpublished opinion and the ntarmer in which those unpublished opinions are 
filed and/or stored; and 

As a circuit judge, I entered a written judgment (though sometimes only a docket 
entry) in every case, but none were published. As a Missouri Supreme Court 
judge, all opinions have been published. 

f. citations to all cases in which you were a panel member in which you did not 
issue an opinion. 

The seven-member Supreme Court sits en banc in all cases. The only instances in 
which the Court does not issue an opinion are; 1) cases that have been transferred 
from the Court of Appeals to the Supreme Court but that are retransferred to the 
Court of Appeals; 2) most cases in which the Court quashed a preliminary writ; 
and 3) attorney discipline cases in which the Court simply issues an order. There 
are several dozen of these cases each year, the votes of the judges are not 
recorded, and there are no citatioirs, only case ntunbers. 


16. Recusal: If you are or have been a judge, please provide a list of any cases, motions or 
matters that have come before you in which a litigant or party has requested that you 
recuse yourself due to an asserted conflict of interest, or for any other apparent reason, or 
in which you recused yourself sua sponte. (If your court employs an "automatic" recusal 
system by which you may be recused without your knowledge, please include a general 
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description of that system.) Please identify each such case, and for each provide the 
following information: 

a. whether your recusal was requested by a motion or other suggestion by a litigant 
or a party to the proceeding or by any other person or interested party; or if you 
recused yourself sua sponte; 

b. a brief description of the asserted conflict of interest or other ground foj recusal; 

c. the procedure you followed in determining whether or not to recuse yourself; 

d. your reason for recusing or declining to recuse yourself, including any action 
taken to remove the real, apparent or asserted conflict of interest or to cure any 
other ground for recusal. 

As a circuit judge, 1 catmot recall any case in which a litigant requested that I recuse, 
although there may have been a very few such cases, perhaps, three or four. 

Whenever my former law firm, Limbaugh, Limbaugh, Russell & Syler, represented a 
litigant, I automatically recused sua sponte. I also automatically recused in cases 
involving entities or institutions with which my wife and I were affiliated, in 
particular. Southeast Missouri Hospital and Southeast Missouri State University, 
though I am sure that there were others that I cannot recall. A precise list of all cases 
in which 1 recused would require a review of the docket sheet in every one of the 
thousands of cases filled during the five years from 1987 to 1992 that 1 served as 
circuit judge. 

As a Supreme Court judge, I have been requested to recuse in only three cases. The 
first was Ferguson v. Dormire, SC80216, a habeas corpus action that was summarily 
denied. I recused because I was the trial judge, and otherwise I would have been 
shown as "not participating." The second and third cases were both styled Smulls v. 
State, SC81205 and SC83179. These were successive appeals in a death penalty case 
, involving the same defendant, and defense counsel moved to recuse Judge Price and 
me for having dissented in an earlier appeal in which the majority granted a new trial. 
We refused to recuse. 

All other cases in which I have recused I have done so sua sponte based, in general, 
on my friendship or other connection with a litigant or lawyer. Most of the recusals 
were from the many hundreds of applications for transfer from the Court of Appeals 
and writ petitions that the Court denies without briefing and argument. I do not 
include cases in which I simply did not participate because of the fact that I was a 
judge in the case on the trial court level or the fact that the case had already been 
submitted to the Supreme Court (though not handed down) before my appointment to 
the Court. The list of recusals, with Supreme Court case numbers, is as follows; 

State ex rel. McGinty v. Koehr, SC75020 — personal friend of relator 
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In re: The Matter of Estate of Potashnickv. Harrison, SC75439 — personal friend of 
parties 

Seism V. Seism, SC75524 — family was former client 

Willis E. Byrd v. Board of Curators of Lincoln Univ., SC75632 - defendant 

represented by my former law firm 

State ex rel. Tiller v. Calvin, SC76498 — relator personally contacted me about the 
case 

Griffin Contraeting Co. v. Hawkeye-Security Ins., SC76500 — I do not recall 
MaeDonald v. Sheets, SC76551 — personal friend of defendant 
Stephen R. Sharp/Estate of Roger F. Rhodes v. Boatmen's Trust, SC76562 - personal 
friend of plaintiff 

State V. Roll, SC76570 — personal friend of defendant 

Stauffer v. Myles, SC76655 - personal fnend of defendant 

Thompson v. Taylor, SC77085 - personal friend of defendant 

State V. Basile, SC77123 - my father was presiding over a companion case against 

defendant at the time 

State ex rel. Seeurity Pacific Housing v. Schaeperkoetter, SC77343 - plaintiff 
represented by former law firm . 

Southest Missouri Hospital Association v. Mo. Dept. ofSoc. Services, SC77411 — 
affiliated with hospital 

Cottonhill Investment Co. v. Boatmens National Bank, SC77543 - brother was bank 
president 

Pankey v. Camden, et al., SC77629 - 1 was a named party 

Concord Publishing v. Dept, of Revenue, SC77894 - personal friend of Concord 

owners 

Hollis V. Brewer, SC78456 - plaintiff was client of my wife 

Glidewell v. S.C. Management, et al., SC78638 - defendant represented by my former 

law firm 

State ex rel. Jones v. Syler, SC78732 - respondent represented by client of my wife 
Brandon v. Southeast Missouri Hospital, SC791 1 1 - affiliated with hospital 
Pinkerton v. Southeast Missouri Hospital Assoc., SC79 1 34 - affiliated with hospital 
Board of Education of Cape Girardeau v. Thomas, SC79 1 62 - plaintiff represented 
by my former law firm 

Williams v. Kimes, SC79362 — plaintiff represented by my former law firm 

Missouri Electric v. USF&G, SC79406 — plaintiff was a client of my former law firm 

Gage V. Morse, SC79420 — plaintiff represented by client of my wife 

Pankey v. Cook, SC79552 — I was a named defendant in an earlier suit brought by 

plaintiff 

State ex rel. Franke v. Dierker, SC80201 — personal fiiend of plaintiff 

State V. Ferguson, SC802 1 6 - request for recusal sustained - 1 was a trial judge 

Schott V. Beussink, SC80247 - plaintiff was client of former law firm 

Patricia Boyzett, Mother of Joseph Rutherford v. TWA, Inc., SC80295 - 1 was a TWA 

stockholder 

Hodges V. Southeast Missouri Hospital Assn., SC80645 — affiliated with hospital 
Geisner v. Budget Rent A Car, SC80789 — plaintiff represented by client of my wife 
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State ex rel. Maharishi Vedic Univ. v. David, SC80796 - personal friend of Maharishi 
employees 

Unsel V. Meier, SC80865 - defendant represented by my former law firm 
Drewes V. TWA, et ai, SC80989 - stockholder in TWA 
A.G. Edwards v. Drew, SC81 1 88 - Edwards is my wife's employer 
Williams v. Kimes, SC 81278 - plaintiff represented by my former law firm 
State ex rel. Nixon v. The American Tobacco Co., SC81621 - plaintiff represented by 
former colleague, Judge Robertson 

Cooper V. Homesteaders Life, et ai, SCSI 657 — personal friend with owners of co- 
defendant bank 

Niswonger v. Farm Bureau, SCSI 676 - personal friend of plaintiff 
Hefner v. Dausmann, SCSI 712 - I do not recall 
In re Healey, SCSI 796 - personal friend of respondent 

Washburn International, Inc. v. Capital Music Supply, et al., SC82015 - defendant 
was a former client 

State ex rel. Kimes v. Mann, SC82095 -respondent represented by my former law 
firm 

Williams v. Kimes, SC82 1 5 1 - plaintiff represented by my former law firm 
Alcorn v. Union Pacific RR, SC82325 - plaintiff represented by my former colleague, 
Judge Robertson , 

State ex rel. Central Bank v. Belt, SC82388 - personal friend of bank owners. 

State ex rel. Nixon v. American Tobacco Co., Inc., SC82392 --'plaintiff represented by 
my former colleague. Judge Robertson 

Multilist Service of Cape Girardeau v. Wilson, SC82468 - personal friend of 
defendant 

Midwest Energy, Inc., et al. v. Orion Food Systems, SC82474 - personal friend of 
plaintiff 

Washington University Medical Center v. Maharishi Vedic Univ., SC82506 - 
personal fnend of Maharishi employees 

Parrish v. Kinder, et al, SC82714 - defendant represented by my former law firm 

Kinder v. Nixon, SC82898 - companion case to SC82392 above 

In re: Taliaferro, SC83060 - personal friend of respondent 

Hoskins V. Federal-Mogul Corp., SC83727 - plaintiff represented by former 

colleague. Judge Robertson 

Drury v. City of Cape Girardeau, SC83901 - plaintiff was client of my wife 
Bland v. Imco Recycling, Inc., SC83939 — plaintiff represented by client of my wife 
State ex rel. Reeves v. Syler, SC84048 - personal friend of relator 
In re: Taliaferro, SC84054 - personal friend of respondent 
In re: Edwards, SC841 14 - personal fiiend of respondent 

State ex rel. Rex Temple v. Drumm, SC84286 - counsel for relator was my law clerk's 
brother 

In re: Moon, SC84474 - 1 was a participant in the disciplinary referral 

Holden v. Holden, SC84605 - personal fiiend of plaintiff 

State ex rel. Gaydos v. Blaeuer, SC84607 — personal fiiend of relator 

State ex rel. American Family Mutual Insurance Co v. Messina, SC84610 - 1 had a 

claim pending with American Family at the time. 
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Thntston v. Jefferson City School District, SC84624 — plaintiff represented by -client 
of my wife 

State ex rel. Proctor & Gamble v. Dolan, SC84688 - relator was former client of my 
law firm 

In re Buchli, SC84764 - this was the attorney discipline against Buchli for murdering 

his law partner, a personal friend of mine 

In re'. Healey, SC84894 - personal friend of respondent 

State ex rel. Budd Co. v. O'Malley, SC85 1 1 6 - relator was former client 

In re: Taliaferro, SC85151 - personal friend of respondent 

State ex rel. Finestead v. Sweeney, SC85196 - defendant was the United Methodist 

Church of which I am a member 

In re: Richey, SC85338 - personal friend of respondent 

Neel, et al. v. Strong, et al., SC85369 - former colleague, Judge Robertson, was a 
named defendant 

In re Healey, SC85476 - personal friend of respondent 

Moore v. Moore, SC85480 - personal friend of defendant 

McCormack v. Capital Electric, SC85504 - plaintiff was represented by former 

colleague. Judge Robertson 

In re: Koehler, SC8551 1 - respondent was father of my law clerk 

State ex rel. Heart of America Council v. Clark, SC855 1 5 — relator is a Boy Scout 

organization and I am affiliated with the Scouts 

In re: Taliaferro, SC85705 - personal friend of respondent 

R.EJ., Inc. V. City of Sikeston, SC857 1 1 - personal friend of party 

Huffy Corp. V. Custom Warehouse, SC85828 - owner of defendant was former client 

State ex rel. Puls v. Thomsen, SC85859 - personal fnend of relator 

Board of Education of the City of St. Louis v. State of Missouri, SC 86029 - my father 

was the judge in an underlying case 

In re: Hahn, SC86034 - personal friend of respondent 

In re: Edwards, SC86 160 - personal friend of respondent 

In re: Richey, SC86275 - personal friend of respondent 

State ex rel. Secured Party ( Vincent Lomax) v. Burrell, SC863 1 1 — relator was 

charged with writing bad checks to my wife's employer 

Host Enterprises, et al. v. Lehman Brothers, SC86336 - personal friend of plaintiff 
Glass V. First National Bank, SC86408 - personal friend of bank owners 
In re: Williams, SC86450 - personal friend of respondent 

State V. Buchli, SC86471 - this was a murder case, and I was a personal friend of the 
victim 

Hobbs V. Boy Scouts, SC86521 — affdiafed with Boy Scouts 
In re: Tackett, SC86522 - personal friend of respondent 
In re: Shain, SC86540 - personal friend of respondent 

Larose v. Washington University, SC86552 - plaintiff represented by client of my 
wife 

Pirisky v. Meyer, SC86594 - defendant represented by my former law firm 

Olvera v. Fritts, SC86699 - 1 do not recall 

In re: Utterback, SC86822 - personal friend of respondent 
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State ex ret. American Family Mutual Insurance Co. v, Messina, SC86864 - this was 
a class action against a mutual insurance company of which I was a policyholder 
In re: Hahn, SC86940 - personal friend of respondent 

State ex rel. United Methodist v. Sweeney, SC8699 1 - member of Methodist church 
State ex rel. Woodworth v. Griffin, SC8701 1 - a state representative discussed the 
merits of this case with me 

Glass V. First National Bank, SC87244 - personal friend with the bank's owners 
State ex rel. City of St. Louis, et al. v. Riley, SC87245 - affiliated with relator 
Southeast Missouri Hospital 

CBD Enterprises v. Braco Manufacturing, SC87296 - plaintiff was represented by 
my former law firm 

In re: Hahn, SC87389 — personal friend of respondent 

State ex rel. Asher v. Syter, SC87619 - personal friend of relator 

In re: Utterback, SC88228 - personal friend of respondent 

Nixon, et al. v. Whitson, SC88257 — one of the respondents was represented by my 

former law firm 

State ex rel. Shirshekan v. Czamanske, SC88402 - relator represented by client of my 
wife 

Saigh V. A.G. Edwards, SC884 1 9 — Edwards was my wife's employer 

In re: Utterback, SC88545 - personal friend of respondent 

Bohac V. Walsh, et al., SC88567 — my brother was officer of respondent bank 

Betty G. Weldon Revocable Trust, et al. v. Betty G. Weldon, etui, SC88726 - 

personal friend of Weldon family 

In re: Nathan Demille Cooper, SC88729 - personal friend of respondent 
State ex rel. A.G. Edwards, Inc., et al. v. Quigless, SC88748 - Edwards was my 
wife's employer 

17. Public Office. Political Activities and Affiliations : 

a. List chronologically any public offices you have held, otlier than judicial offices, 
including the terms of service and whether such positions were elected or 
appointed. If appointed, please include the name of the individual who appointed 
you. Also, state chronologically any unsuccessful candidacies you have had for 
elective office or unsuccessful nominations for appointed office. 

I was elected Prosecuting Attorney of Cape Girardeau County, MO, Nov. 1978 
for a four-year term Jan. 1979 through Dec. 1982. 

I was elected Republican Committeeman, Cape Girardeau Ward 3, Nov. 1982, 
Nov. 1984, Nov. 1986, for two-year terms. 

I served on the Division of Youth Services State Advisory Board, a statutorily 
mandated board, by appointment from the Director of the Department of Social 
Services from October 1989 to August 1992. 

I was appointed to the Jobs for Missouri's Future Committee by Governor 
Ashcroft in 1990 and served as the sole representative from southeast Missouri. 
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I was elected to the Board of Trustees of the State Historical Society of Missouri 
Society in Nov. 2005 and elected First Vice President in November 2007. 

I have never been an unsuccessful candidate for elective office nor an 
unsuccessful nominee for appointed office. 

b. List all memberships and offices held in and services rendered, whether 

compensated or not, to any political party or election committee. If you have ever 
held a position or played a role in a political campaign, please identify the 
particulars of the campaign, including the candidate, dates of the campaign, your 
title and responsibilities. 

Prior to taking the bench, I was actively involved in Republican Party politics on 
the state and local levels. I was elected as the Republican candidate for 
Prosecuting Attorney of Cape Girardeau County and twice elected as the 
Republican candidate for Circuit Judge of the 32nd Circuit. In addition, I was a 
three-time Republican ward committeeman in Cape Girardeau, a delegate to the 
1984 state convention, and an alternate delegate to the 1984 national convention 
in Dallas, Texas. I also served on the campaign committees of Congressman Bill 
Emerson in 1982, 1984 and 1986, and the campaign committees of Attorney 
General John Ashcroft in 1 980 and Governor Ashcroft in 1 984. I was a member 
of Governor Ashcroft's inaugural committee in January 1985. 


18. Legal Career: Please answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation 
fi-om law school including; 

i. whether you served as clerk to a judge, and if so, the name of the judge, 
the court and the dates of the period you were a clerk; 

I did not serve as a clerk to a judge. 

ii. whether you practiced alone, and if so. the addresses and dates; 

1 have not practiced alone. 

iii. the dates, names and addresses of law firms or offices, companies or 
governmental agencies with which you have been affiliated, and the nature 
of your affiliation with each. 

Supreme Court of Missouri 
207 West High St. 

Jefferson City, MO 65101 
Supreme Court judge, 8/92 to date 
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32nd Judicial Circuit of Missouri 
Courthouse Park 
Cape Girardeau, MO 63701 
Circuit Judge, 9/87 to 8/92 

Limbaugh, Limbaugh, Russell & Syler, P.C. 

2027 Broadway 
Cape Girardeau, MO 63701 
shareholder/partner, 1/83 to 8/87 
associate, 5/77 to 1 1/78 

Office of Prosecuting Attorney 
County Courthouse, 

Jackson, MO 63755 

Prosecuting Attorney, 1/79 to 12/82 

Assistant Prosecuting Attorney, 12/78 

b. Describe: 

i. the general character of your law practice and indicate by date when its 
character has changed over the years. 

In May 1977, 1 began my legal career as an associate in the family firm of 
Limbaugh, Limbaugh & Russell in Cape Girardeau, MO, engaging in 
general practice. In November 1978, 1 was elected Prosecuting Attorney 
of Cape Girardeau County, and I spent the month of December that year as 
an assistant prosecutor, learning the criminal practice. At the end of my 
four-year term (1979-1982), I decided not to run for reelection, and in 
January of 1983, 1 returned to the family firm. 1 engaged in general 
practice until September 1987 when I was appointed Circuit Judge of the 
32nd Judicial Circuit of Missouri. I served in that office five years until 
August 1992 when I was appointed to the Supreme Court; I have served 
on the Court continuously since that time, including a two-year term as 
Chief Justice fi-om 200 1 -2003. 

Both as an associate (1977-1978) and as a partner (1983-1987) in the 
Limbaugh firm, I engaged in the general practice of law including civil 
litigation in both state and federal courts. I have personally tried before 
both judges and juries cases from many areas of the law, including 
election contests, discrimination suits, breach of contract actions, 
condemnation cases, and personal injury and products liability lawsuits for 
both plaintiffs and defendants. In addition, 1 maintained a significant and 
active practice in areas of corporation and business law, estate planning 
and probate and trust law. 


24 


VerDate Nov 24 2008 


12:21 Apr 06, 2009 


Jkt 047450 PO 00000 


Frm 01234 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



1225 


VerDate Nov 24 2008 


As Prosecuting Attorney of Cape Girardeau County (1979-1982), I . 
prosecuted hundreds of felony and misdemeanor cases and thousands of 
traffic violations. I personally and successfully tried before juries a lull 
range of criminal cases, including burglary, stealing, DWI, arson, child 
abuse, narcotics offenses, raire, robbery and murder. I was also attorney 
for the Cape Girardeau County Court and county officeholders. 


ii. your typical clients and the areas, if any, in which you have specialized. 

As a private practitioner, I handled cases for a wide variety of firm clients, 
including institutional clients such as Southeast Missouri State University 
and Colonial Federal Savings & Loan. My practice was truly a general 
practice. As a prosecutor, I represented the People of the State of 
Missouri and had special expertise in the trial of cases. 

c. Describe the percentage of your practice that has been in litigation and whether 
you appeared in court frequently, occasionally, or not at all. If the frequency of 
your appearances in court varied, describe such variance, providing dates. 

About half of my practice with the Limbaugh firm was litigation in trial 
courts throughout Southeast Missouri, but particularly jn Cape Girardeau, 
and I appeared in those courts frequently. Of course, during my time as 
prosecutor, nearly all my practice was in the state trial courts. 

i. Indicate the percentage of your practice in: 

1 . federal courts: approx. 50% 

2. state courts of record: approx. 50% 

3. other courts. 

ii. Indicate the percentage of your practice in: 

1. civil proceedings: approx. 80% 

2. criminal proceedings. approx. 20% 

d. State the number of cases in courts of record you tried to verdict or judgment 
(rather than settled), indicating whether you were sole counsel, chief counsel, or 
associate counsel. 


During my 10 years as a prosecutor and private practitioner, I tried approximately 
44 cases to verdict or judgment. Approximately 40 cases were as sole or chief 
counsel, and three or four trials as assistant counsel. 


i. What percentage of these trials were: 

1. jury: 65% 

2. non-jury: 35% 
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e. Describe your practice, if any, before the Supreme Court of the United States. 
Please supply four (4) copies of any briefs, amicus or otherwise, and, if 
applicable, any oral argument transcripts before the Supreme Court in connection 
with your practice. 

I have not practiced before the Supreme Court of the United States. 

19. Litigation : Describe the ten (10) most significant litigated matters which you personally 
handled. Give the citations, if the cases were reported, and the docket number and date 
if unreported. Give a capsule summary of the substance of each case. Identity the party 
or parties whom you represented; describe in detail the nature of your participation in the 
litigation and the final disposition of the case. Also state as to each case: 

a. the date of representation; 

b. the name of the court and the name of the judge or judges before whom the case 
was litigated; and 

c. the individual name, addresses, and telephone numbers of co-counsel and of 
principal counsel for each of the other parties. 

1. Barks v. Tumbeau, 573 S.W.2d 677 (Mo. App. 1978). This case, an election 
contest, was my first trial and first appellate matter. My client, the contestant, 
won at trial, and a new election was ordered. The Court of Appeals, issuing the 
first opinion to interpret new election statutes enacted in 1977, upheld the order 
for a new election. This was a bench trial in Madison County Circuit Court 
before Hon. Stanley J. Murphy. I was lead counsel, co-counsel was Joseph J. 
Russell (now deceased). Opposing counsel was Robert J. Blackwell, An^lone & 
Fiser, Ste. 200, 7912 Bonhomme Ave., Clayton, MO 63105, 314-721-7980. 

2. State V. Walsh, 624 S.W.2d 526 (Mo. App. 1981). This case was a high-profile 
prosecution for arson against the owner of a downtown Cape Girardeau clothing 
store that was destroyed in a fire. It was my first jury trial. Although the 
evidence was wholly circumstantial, the jury convicted the defendant, and he was 
sentenced to two years in prison. The case was tried in 1979 in the Circuit Court 
of Cape Girardeau County before Hon. A. J. Seier. Co-counsel was my then- 
assistant prosecuting attorney, John L. Cook, Cook, Barkett, Maguire and Ponder, 
715 N. Clark, Cape Girardeau, MO 63701, 573-335-6651. Opposing counsel was 
Edward L. Downs, P.O. Box 1873, Cape Girardeau, MO 63702, 573-334-1221. 

3. County Court of Cape Girardeau County v. Below, No. 27334 (Circuit Court of 
St. Francois County, Dec. 16, 1980). This case, originally filed by my predecessor 
in the prosecutor's office, was brought by the County Court to recover damages 
for the destruction of a small traffic bridge in the village of Allenville in rural 
Cape Girardeau County. The case received enormous publicity because of the 
unusual circumstances of the case. The accident occurred when an employee of 
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defendant drove a tractor on to the bridge and hit one of the support beams,- at 
which point the bridge collapsed into the creek below. The defendant employee 
counterclaimed for personal injuries. After jury trial on a change of venue in St. 
Francois County, judgment was rendered against the County and for the defendant 
and his employee. The case was tried before Hon. Stanley J. Murphy. Opposing 
counsel was Donald L. Dickerson, 102 N. Main, Cape Girardeau, MO 63701, 
573-332-0306. 

4. Stale V. Dees, 639 S.W.2d 149 (Mo. App. 1982). I prosecuted this highly- 
publicized burglary and rape case based solely on circumstantial evidence 
involving, most significantly, a shoeprint match. The jury convicted defendant 
and the judge imposed a sentence of 45 years. The case was tried on a change of 
venue in Dunklin County before Hon. Eugene Reeves. Defense counsel were 
Robert Dempster (now deceased) and Phillip J. Barkett, Cook, Barkett, Maguire 
and Ponder, 715 N. Clark, Cape Girardeau, MO 63701, 573-335-6651. 

5. Stale V. Abbott, 654 S.W.2d 260 (Mo. App. 1983). This was a prosecution for the 
sexually sadistic murder of an elderly, retired, female university professor, whose 
decomposed body was found in a ditch six months after the incident. Needless to 
say, it was a sensational case. I won a jury verdict based solely on circumstantial 
evidence, and the defendant, who was a minor at the time of the offense, was 
sentenced to 37 years in prison. The case was tried on a change of venue in Dent 
County before Hon. William Seay. Opposing counsel were Albert M. Spradling, 
III, 1838 Broadway, Cape Girardeau, MO 63701, 573-335-8296 and Kenneth 
McManaman, 1028 N. Kingshighway, Cape Girardeau, MO 63701, 573-335- 
8522. 

6. State V. Esker, 658 S.W.2d 49 (Mo. App. 1983). I prosecuted this case on charges 
of felony child abuse. The case was publicized nationally because it involved the 
unusual circumstance of an abandoned child being saved from a burning house. I 
won a conviction before a jury, and the judge imposed the maximum sentence. 
The case was tried on a change of venue in Boone County before Hon. Frank 
Conley. Defense counsel was Hale W. Brown (deceased). 

7. Earl Thomure v. Bucyrus-Erie Co/y»., No. S82-186C (E.D. Mo. Oct. 21, 1983). 
This was a products liability case in which a construction worker sued for injuries 
suffered while working on a crane manufactured by defendant Bucyms-Erie. I 
represented defendant before a jury in the U.S. District Court for the Eastern 
District of Missouri in Cape Girardeau. Although the plaintiff claimed more than 
Slmillion in damages, the jury returned a verdict in favor of defendants. The case 
was tried before Hon. Kenneth Wangelin. Plaintiffs counsel was James R. 
Robison, 521 Greer St, Sikeston, MO 63801, 573-471-5583. 

8. Tosco Corp. V. Leafco. Co., Inc., No. S84-131C (E.D. Mo. July 9, 1985). This 
was a complex breach of contract action pertaining to wholesale gasoline 
deliveries. 1 represented defendant Leafco before a jury in the U.S. District Court 
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for the Eastern District of Missouri in Cape Girardeau. The jury rendered a 
verdict in favor of plaintiffs and assessed damages, which were not in dispute, in 
the amount of $233,966. The case was settled while on appeal to the 8th Circuit. 
Hon. Kenneth Wangelin presided at trial. Plaintiffs counsel was John L; Oliver, 
Jr. (now deceased). 

9. Novella Noland-Clevenger v. Southeast Missouri State University, No. S82-69C 
(E.D. Mo. Aug. 15, 1985). This was a bench-tried Title VII employment 
discrimination case filed against Southeast Missouri State University in Cape 
Girardeau. Representing the University, 1 tried the case over several days in the 
U.S. District Court for the Eastern District of Missouri in Cape Girardeau. On 
completion of the trial, the court found no liability and entered judgment for the 
University. Hon. Kenneth Wangelin presided. Plaintiffs counsel was Ronald 
Wessel, Judge, Marlborough Mun. Ct., 7826 Wimbledon Dr., St. Louis, MO 
63119,314-962-5055. 

10. Missouri Highway and Transportation Commission v. Lipps, No. CV685-1625CC 
(Cape Girardeau County Circuit Court, July 18, 1986). This was^ condemnation 
case in which 1 represented the landowner, the owner of a trucking company 
whose frontage on Highway 1 77 in Cape Girardeau County was being taken for 
highway improvements. The commissioners' award was $66,500. I tried the case 
before a Cape Girardeau County jury, which awarded my Client $180,000. Hon. 
Stanley Grimm presided. Co-counsel was Albert C. Lowes, 2913 Independence, 
Cape Girardeau, MO 63701, 573-335-7200. Opposing counsel was John W. 
Koenig, Jr., Missouri Highway and Transportation Commission, 2675 N. Main, 
Sikeston, MO 63801, 573-472-5330. 

20. Legal Activities : Describe the most significant legal activities you have pursued, 

including significant litigation which did not progress to trial or legal matters that did not 
involve litigation. Describe fully the nature of your participation in these activities. 
Please list any client(s) or organization(s) for whom you performed lobbying activities 
and describe the lobbying activities you performed on behalf of such client(s) or 
organizations(s). (Note; As to any facts requested in this question, please omit any 
information protected by the attorney-client privilege.) 


As a judge on the 32nd Judicial Circuit, which is comprised of Cape Girardeau, 
Bollinger and Peny Counties, 1 presided over hundreds of cases, including 50 jury trials 
to completion. About 40 percent of my caseload involved felony eriminal cases. 
Approximately 45 percent of the caseload was a general civil docket that included suits 
at law and in equity, domestic relations cases and a few probate matters. The remaining 
15 percent or so of my cases were juvenile court cases, and during my last two years in 
office, 1 served as the sole juvenile court judge for the circuit. 1 also handled the 
administrative duties of the circuit as presiding judge in 1989 and 1990. In addition, the 
Supreme Court assigned me as special judge to hear dozens of cases in other circuits 
throughout southeast Missouri and the St. Louis metropolitan area. 1 also served under 
Supreme Court appointment as master over three attorney disciplinary proceedings. In 
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early 1 992, 1 sat as a special judge with the Missouri Court of Appeals, Eastern District, 
heard six cases, and wrote three opinions. 

In 1991, as Juvenile Judge of the 32nd Judicial Circuit, I helped organize and implement 
Court Appointed Special Advocates (CASA) of Southeast Missouri, Inc., a not-for-profit 
corporation designed to recruit and train lay guardians ad litem to promote the interests 
of child victims of abuse and neglect. 

My most significant legal activities in private practice, in addition to the cases listed in 
question 19, have involved litigation. In 1980, as Prosecuting Attorney, I was 
instrumental in the calling and formation of the first grand jury in Cape Girardeau 
County in more than ten years. Based on grand jury indictments, I successfully 
prosecuted the Sheriff of Cape Girardeau County on several felony and misdemeanor 
changes, and he resigned his office. 

In private practice, I was local counsel for The Budd Company, a manufacturer of truck 
wheels, in three products liability cases that were eventually settled. I also represented 
the City of St. Mary, Missouri, in the successful defense of a massive suit lo enforce 
mechanics liens filed by a contractor on every parcel of property in the City. 
Additionally, I successfully defended Southeast Missouri State University in federal 
court on two discrimination suits other than that reported in question 19. I also 
successfully prosecuted the University's claim of several hundredthousand dollars for 
breach of contract against a contractor that built the University Center building. Over a 
four-year period, 1 also represented the Estate of Robert McElrath on numerous claims 
against the estate in several lawsuits throughout southeast Missouri. 

In the criminal arena, I was appointed to represent a Cuban national who, with others, 
was charged in federal court with trafficking cocaine. Defendant spoke no English, and 
I represented him with the aid of an interpreter. After a lengthy suppression hearing that 
also was facilitated through the use of interpreters, defendant pled guilty. I was also 
hired by the U.S. Attorney's office in St. Louis to represent a defendant protected under 
the federal witness protection act who was charged with fraud in state court and a 
probation violation in federal court. Both matters were disposed of with pleas. 

To my recollection, 1 have never lobbied a public body or official on a matter of public 
policy or legal inteipretation, except, if at all, on behalf of one of the civic groups or 
charities to which 1 belong. 

21. Teaching : What courses have you taught? For each course, state the title, the institution 
at which you taught the course, the years in which you taught the course, and describe 
briefly the subject matter of the course and the major topics taught. If you have a 
syllabus of each course, please provide four (4) copies to the committee. 

1 have never taught a "course," as such. During the course of my career, 1 have lectured 
frequently at law schools and at continuing legal education programs sponsored by the 
annual Missouri Judicial College, The Missouri Bar and other bar organizations. 
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22. Deferred Income/ Future Beaefits : List the sources, amounts and dates of all 
anticipated receipts from deferred income arrangements, stock, options, uncompleted 
contracts and other futare, benefits which you expect to derive from previous business 
relationships, professional services, firm memberships, former employers, clients or 
customers. Please describe the arrangements you have made to be compensated in the 
future for any financial or business interest. 

I am fully vested in a Missouri state retirement plan forjudges that will pay on 
retirement one-half of my highest annual salary as a judge which is $133,000. also have 
a State of Missouri Deferred Compensation Plan (457 plan and 401 A state match plan) 
in the approximate amount of $430,000. 

23. Outside Commitments During Court Service : Do you have any plans, commitments, 
or agreements to pursue outside employment, with or without compensation, during your 
service with the court? If so, explain. 

I have no outside commitments other than that my wife and I are members in River Bend 
Investment, LLC, which owns a neighborhood apartment building in Cape'Girardeau. 

24. Sources of Income : List sources and amounts of all income received during the 
calendar year preceding your nomination and for the current calendar year, including all 
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other 
items exceeding $500 or more (If you prefer to do so, copies of the financial disclosure 
report, required by the Ethics in Government Act of 1978, may be substituted here.) 

See attached Financial Disclosure Report. 

25. Statement of Net Worth : Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

See attached Net Worth Statement 

26. Potential Conflicts of Interest ; 

a. Identify the parties, categories of litigation, and financial arrangements that are 
likely to present potential conflicts-of-interest during your initial service in the 
position to which you have been nominated. Explain how you would address any 
such conflict if it were to arise. 

Parties, categories of litigation, and financial arrangements that are likely to 
present potential conflicts-of-interest during my initial service in the position to 
which I have been nominated would include wife's employer, A.G. Edwards & 
Sons or one of her clients, a church or civic or charitable organization to which 
we belong appearing as a ptirty, or where a elose personal fiiend would be a party. 
In these instances I would recuse sua sponte. 
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b. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. 

I now screen the litigants and lawyers in every case to determine whether I have a 
conflict (see response to question 16), and if so, I recuse. I would continue that 
practice. In all circumstances I will comply with the Code of Conduct for United 
States Judges and all applicable statues, policies and procedures. 

27. Pro Bono Work : An ethical consideration under Canon 2 of the American Bar 

Association’s Code of Professional Responsibility calls for “every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged.” Describe what you have done to fulfill these 
responsibilities, listing specific instances and the amount of time devoted to each. 

While in private practice, I never turned down a client who could not pay, and I 
performed a good deal of legal work without pay for civic and charitable non-profit 
organizations, such as preparation of by-laws and other corporate documents and review 
of contracts. 

During my time as Chief Justice, I preached at every opportunity in support of the pro 
bono obligation of lawyers, and that obligation and the other ethical obligations of 
lawyers was the primary focus of my tenure. 

Because I have been on the bench for 20 years, I have been unable to render pro bono 
services for clients. However, I have devoted a good part of my career to "serving the 
disadvantaged" by my active participation in many civic, charitable and church 
activities. 

Since the spring of 2006, 1 have served on the board of directors of the Rainbow 
Network based in Springfield, Missouri. The Rainbow Network was founded in 1996 as 
a Christian-based mission organization serving the impoverished people of rural 
Nicaragua. My wife and I, ourselves, have taken two mission trips to Nicaragua, 
assisting the Rainbow Network in providing food, housing, healthcare, education and 
economic opportunities for the poor. 

I also served on the Board of Directors of the Cape Girardeau United Way and its 
successor organization. Area Wide United Way, from January 1983 through December 
1986. In 1978, 1979 and 1980, 1 served as a captain in the annual fund drive. In 1989, 1 
was associate chairman of the fund drive, and in 1982, served as general chairman. I 
have also been chairman of the professional division for the 1983 and 1986 fund drives. 

In addition, from 1979 to 1991, 1 was a member of the Board of Directors of the Cape 
Girardeau Civic Center, which served the socio-economically deprived youth of the 
community in a YMCA-like facility. I was president of the Civic Center Board from 
1981 to 1982. I also chaired a fund drive for the purchase and renovation of a new 
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physical plant and personally raised more than $200,000 in charitable donations for that 
purpose. 

28. Selection Process : 

a. Please describe your experience in the entire judicial selection process, from 
beginning to end (including the circumstances which led to your nomination and 
the interviews in which you participated). Is there a selection commission in your 
jurisdiction to recommend candidates for nomination to the federal courts? If so, 
please include that process in your description, as well as whether the commission 
recommended your nomination. List the dates of all interviews or 
corrununications you had with the White House staff or the Justice Department 
regarding this nomination. Please do not include any contacts with Federal 
Bureau of Investigation personnel coneeming your nomination. 

When I learned of the vacancy on the U.S. District Court, I contacted Senator 
Bond’s office to express my interest. There is no selection commission for that 
court. On Feb. 7, 2007 I interviewed with Sen. Bond's legal counsel, and on Feb. 
28, 2007 1 was informed by Sen. Bond's office that my name was one of three he 
submitted to the White House for consideration. The White House Counsel’s 
Office called me the next day to set up an interview, and on March 5, 1 was 
interviewed in the White House Counsel's office. Later in March and in April (I 
do not have the exact dates) I corrununicated with the Counsel's office several 
times regarding the potential nomination. On May 14, 2007 I was notified by the 
White House that I was being considered for a preliminary nomination. I had 
subsequent conversations with staff from the Department of Justice and the White 
House Counsel's Office regarding nomination paperwork. My nomination was 
submitted to the United States Senate by the President on December 6, 2007. 

b. Has anyone involved in the process of selecting you as a judicial nominee 
discussed with you any currently pending or specific case, legal issue or question 
in a matuier that could reasonably be interpreted as seeking any express or 
implied assurances concerning your position on such case, issue, or question? If 
so, please explain fully. 

No. 
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AO to 
Rev. 1/2006 


FINANCIAL DISCLOSURE REPORT 
NOMINATION FILING 


Report Required by the -Eihies 
in GovemmeniAct of I97S 
(SUS.Capp.§§lOl‘lll) 


1. rcrwB ReporriBg (hdoauw, Brd, Biddk faWiT) 

Limbaugh, Jr^ Stephen N 

2. Caari ar OrgashatlM 

Eastern EMstiicl of Missouri 

X Date of Report 

12/11/2007 

4. Tide (Ardcie til iodgn ladicatc Ktire ar tcMior slatst; 
mafirtrate Jadgct indkate futl- er pan-dme) 

District Judge - Nominee 

5a. Report l^rpe (^eck appropriate type) 

g Nomiaaiion. Dale I2A>6/ZO07 

|~| laitia! Q Anirual Q Ftnsl 

6, Rcportine Period 

1/1/2006 

to 

12/11/2007 

5K Q AatesdcdRcpcct 

7. Chanibcn ei Oflke Addresi 

Supreme Court of Missoiai 

P. 0. Box 150 

JeRcrson City, MO 65102 

S. Ou (be btiii of lk« Ufamatlon cmtalBcd la (Ms Report sad aay 
nodiflcatlM* perlalahig tbcrela. It Is, ia my opfaUoa, la ceniplUiKe 
iriib oppBeabte lam and rcgalaliou. 

Revlrwiav Oflkcr Dale 

IMPORTANT NOTES: The uahucdotuaecompanying this form must he foPomed. Conqdae all parts, 
eheckatg die NONE box for each part where you have rto reporlaMe bi/ormationL Sign on last page. 


L POSITIONS. (Repotting htJivUual only; tee pp. 9-13 ofiiutruetleiu.) 
I I NONE (No reportable positions.) 


POSITION NAME OF ORGANIZATION/ENTITY 


1 . Judge Snpinne Court of Miuouri 


2. Trustee and first vice president 

Slate Historical Society of Missouri 

3. Trustee 

William Woods Univenity 

4, Director 

Rainbow Network, Springfield, MO 

5. Director 

Creel Rivets Council. Boy Scouts of America 

6. Director 

Friends of the Missouri State Archives 

7. Director 

Soulheusl Missouri Symphony Advisory Board 

6. Director 

Southeast Missouri Stale University Friends of the Arts Advisory Board 


II. AGREEMENTS. (R^niHg inifvfJuul onfy: lee pp. 14-U of instrmctiemi.1 
I I NONE (No reportable agreements) 

DATE PARTIES AND TERMS 

1. 1987-Jate Stale of Missouri Deferred Compensation Plan 
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FINANCIAL DISCLOSURE REPORT 

Name otPena Repertfac 

* DateeTR^orl 

Page 2 of 1 1 

LimbattgE, 3 t ^ Stcphes N 

12/11/2007 


IIL NON-INVESTMENT INCOME. fKeportingifiJiiiJiulaMdipoate:ittpp.I7‘Uo/uistrucliaia.) 

A. Filer's Non-lDvestment Income 

1 ] NONE (No reportable non-investment income.) 


DATE 

SOURCE AND TYPE 

income 

(yours, not spouse's) 

1.2005 

State of Missouri, salary 

} 123,000 

2. 2006 

Slate ofMissouri, salary 

$ 123.000 

3. 2007 

Slate of Missouri, salary 

5 121,917 

4. 

5. 

B. Spouse’s Non-Investment Income - I/yoa were nmpUte this section. 

(Dollar amount not required ezeept for iionoraria.) 

1 ] NONE (No reportable non-investment income.) 


DATE 

SOURCE AND TYPE 


1.2006 

A.G. Edwards & Sons, Inc., salary 


2. 2007 

A.G. Edwards & Sons, tnc., salary 


3. 

4. 

5. 


IV. REIMBURSEMENTS — Innip^ruiiem. 

(IncMa Ihojt to spaiae and dependent cfiil^xn. Stepp. 2S-27 afinitractianj.) 

I ] NONE (No reportable reimbursements.) 
SOURCE 

1. Exempt 

2 . 


4. 


DESCRIPTION 
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FINANCIAL DISCLOSURE REPORT 

Name Kepartiag 

Dateaf Rapail * 

Page 3 of U 

Linbaugh, Jr^ Stepbea N 

12/11/2007 


V. GIFTS. (Inctuda tktse to spouse and depeitJail chUdrua. Setpp. 2$-il efbtilrytsle»s.f 
\ I NONE (No reportable gifts.) 

SOURCE DESCRIPTION VALUE 

1. Exempt 

2. 

3. 


Vt LIABILITIES . (tncMes ihoM ef spouse end depeudeiV ckSUresL. Seepp. Jl-Ji of btslsuaioiad 
I I NONE (No reportable liabilities.) 


CREDITOR 

!. Centra! Bank, JefTcrson City, MO 

line oTcredit loan 

DESCRIPTION 


VALUE CODE 

None 

2. Montgomery Bank, Cape Girardeau, 

MO 

line of credit loan 


■- 

None 

3. American Express 

credit card 



None 

4. Citibank 

credit card 



None 

S. Bank of America (rormerlhy MBNA) 

credit card 



None 

6. Neiman Marcus 

credit card 



None 
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FINANCIAL DISCLOSURE REPORT 

Name of Re^rtiag 

Oete of Report 

Page 4 of 1 2 

Limbiugh, Jr., Stepbea N 

! 2/1 1/2007 


VII. INVESTMENTS and TRUSTS ~i/teomt, ralitt, Iransacdtiis Ihne oj" lit tpoute and JqienJent ckHdren. Stepp. S4-S7 of filinf iMructions) 


□ 


NONE (}^o reportable income, assets, or iransactiotts.) 


Deecriplion of AxkU 
(including liusi asscB) 

Place "(X)* after each auet 
eaempl tiom prkx disclosure 

B. 

Income during 
reporting period 

C 

CroM value si end of 
repoftiag period 

D 

TraruKtions during reponing period 

. ... . 

{!) 

Code 1 
(A-H) 

P) 

Type{e.g. 

otkiL) 

f»> 

VakK 

Code! 

(J-P) 

Value 

Method 

Code} 

(I) 

Type(e.g. 

bwy.seiU 

merger. 

redemption) 

Ifoor exempt Rom rfiadonne 

(2) 

Date 

Month ■ 

Day 

(3) 

Vahie 

Code! 

(i-P) 

(4) 

Cain 

Code 1 

(A-H) 

(S) 

Identity of 
buyer/sdler 
(if private 
IranMCtion) 


}. Siat£ of Mo Dcfemd Comp. Plan 4S7 & 
40iASlate Match-SNL 





Exempt 





2. -American Century Growth Fund 

none 


L 

T 






3. 'American Century Utira Fund 

none 


K 

T 






4. -Fidelity Contra Fund 

none 


L 

T 






5. -SEl likdex Fund 

c 

Dividend 

L 

T 






6. -FNG Stable Income Fund 

c 

Dividend 

M 

T 






7. IRA Account . SNL 










8. -AGE Bank Deposit Program (mortey 
market) 

A 

Interest 








9. -U.S. Treasury Zero Coupon Bonds 

A 

interest 

J 

T 






10. -Align Technolog. Inc. 

none' 


J 

T 






1 1. -Amciioui Express Co. 

A 

Dividend 

J 

T 






12. -Amgen, Inc. 

none 


J 

T 






1 3. -Canadian Natural Resources LTD 

A 

Dividend 

i 

T 






14. -Clear Channel Communications 

A 

Dividend 

} 

T 






15. -Wall Disney Co. 

A 

Dividend 

J 

T 






16. -Stale Street Corp. 

A 

Dividend 

t 

T 






17. -Suncor Energy, Inc. 

A 

Dividend 

J 

T 







I. Income Gen Coda; 

(See Colwaub Bl e^ D4) 
l.VebcCoda 


A’^SI.OWarks 
F^XiOJIOl-llOD.Ooa 
/•SSS.aOOarkn 
N'-S2».00i -S500.0CO 
pj •^u.ooo^i - SMif)oo.om 

Q^Afipinl 

U •'Book Vetne 


B>SI.OOI>}24(» 
c •sicn.ool - si^.otn 
K •4I5J)0I - $W.000 
O 'S500.0DI - SI.OI».(Kn 
R ^Can (Rat Eou (Mr) 
V=Oihre 


C'OJOi-SS.OOD 
HI ni.COD.ini - 
L-SSO;OOi-SIOO.OOO 
PI '^i^.wr -U.ooo.m 

P4 -Mr ifain UO^.OOO 


D<1}.0D| SliW 
m -MOR Ihn }5.00D.oaD 
M ^loe^i - nro.ooo 
P? =ts.000.001 - $23.000.0» 
T "Ceih Merkel 


G-'$»S.OOI -I50.M 


W eEsMoMcd 
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FINANCIAL DISCLOSURE REPORT 

NsBM of feroM H^onioe 

0*teafRe^rt 

Page 5 of 1 1 

Lltnboagh. Jr., SlepiKB N 

immooi 


VII. INVESTMENTS and TRUSTS vatue. trgittaclieas flaeltula Ihosr of At spotat and dtptnjtn! chiUrtn. Stt pp. S4-S7 of fiBng insiraetiens) 

I I NONE (No reportable income, assets, or transactions.) 


A. 

Description of Assets 
(indudiog trust assets) 

Pbce’fX)* after each usel 
excn^l from prior disclosure 

B. 

Income during 
rq>ofrii^ period 

C 

(jfossvt^ at end of 
rtpoftiog period 

D. 

TiaasaOiom during reporting period 

(1) 

Codel 

(A-H) 

(2) 

TypefM. 

dfv.,rBnt, 

or inf.) 

0) 

Value 

Code2 

(FP) 

0) 

Value 

Method 

Code) 

(Q-W) 

{«) 

Typefe.g, 
buy, cell, 
merger, 
redemption) 

If oM exoni* 6 ori fisclo«»« 

(2) 

Dale 

Moadi- 

Day 

{3) 

Vifiie 

CodeZ 

(l-P) 

(4) 

Gain 

Codel 

{A-H) 

(5) 

identky of 
buyei/Kiler 
(if private 
transaedan) 


18. -Capital World Growth & Income Fund 

B 

Dividend 

1C 

T 






19. -Euro Pacific Growth Fund 

D 

Dividend 

1C 

T 






20. -investment Co. of America 

B 

Dividend 

J 

T 






21. -Smallcap World Fund, Inc. 

A 

Dividersd 

J 

T 






22. -Fkleliiy Hanover STR 

A 

Dividend 








23. -Aim Consletlarion Fund 

A 

Dividcftd 





- 



24. -Aim Premier Equiry Fund 

A 

Dividend 








25. -Alliance Mgr. Series RCM 

A 

Dividend 








2d. -Ameriprice Financial Common 

A 

fXvidend 








27. Brokerage Account iKl MML 










28.-AXP 

A 

Dividend 

K 

T 






29. - AMP 

A 

Dividend 

J 

T 






30. - AMGN 

A 

Dividend 

J 

T 






31. -GE 

A 

Dividend 

K 

T 






32. - MHS 

A 

Dividend 

J 

T 






33. - MRK 

A 

Dividend 

K 

T 






34. - WB {formerly AGE) 

A 

Dividend 

L 

T 







I. 

(See CoJoBV Bl D4) 

7.VtlmCaia 
(Sec Cefann Cl n) D3) 
3. Vcbe Metbod Cods 
(See CeduRB C2) 


F’430WI -1100,000 
J>4IS.000orkn 
N ^230.001 - SSOO.OOO 
n <^.000, 001 ■ 

Q^Afpniai 
U^Dook Vehie 


B -$l.00I • $2,300 
G <4IOa.«tl • ll.OCMUKB 
K'4l3,«>i-SM.0(n 
o>t5a],wi .sijKa,im 

R >Coa (Ral EMe Oa^) 


C-$240I -t33N0 
HI -$1,000,101 - $5,000,000 
L-S30,00l -1100.000 
pt -si.s(n,(»i -$5,000,000 
r* -Moic lha $50,000^00 


D-$S.OOI- $15,000 
tu -Mm than $5,000,000 
M -$100,00! - $2503)00 
P2 °$5.000.001 - $25,000,000 
T-Cublibitel 


E-$IS.Oai-$50.000 
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VII. INVESTMENTS and TRUSTS — iiievme, raliu, /ra>u«ctioM finetmla Itios* e/lhe ipomie and depeiiJaU ehiUnn. Sapp. 34-17 offiJing miructioms) 
I I NONE (No reportable income, assets, or transactions.) 


A. 

Demiptioii or Ajsea 
(includiBg DU5t assets) 

B. 

loeome donog 
lepoftiag period 

C 

Gnisi value ai end of 
teportii^ pesiod 

D. 

Tmsactions during reportiDg period 

Place "pQ* after each asset 
exempt ftom pfier dtsclosore 

(1) 

Code! 

(A-H> 

(2) 

Type(e.i. 
drv., rent, 
orinL) 

(i) 

ValM 

Code] 

(2) 

Value 

WfeiM 

0>dc3 

(Q-W) 

(t) 

Type(e.g. 

biijr.wH. 

merger, 

mlenqitios} 

5- 

If not esmyt from dbclojwe 

(5) (d) (5) 

Value Cam Idaidiy of 

Code 2 Code 1 buyer/sdkt 

{ J-P) ( A-H) (if private 

transacdoc) 
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FINANCIAL DISCLOSURE REPORT 

NancofPtcMO Reporting * 

Date ot Rc[KMt 

Page 7 of 1 1 

Umbangli, Ir., Slepben N 

12/n/2007 


VIL INVESTMENTS and TRUSTS — btcomt, fraasaaUna (utduda Uiost ef tht sponst attd dfpcnJeM ebUdnn. Setpp. i4-S7 afJiSiig instructions) 

NONE (No reportable income, assets, or transactions.) 


A. 

Dwripika orAneb 
(including trust isseb) 

Place "(X)* after cacb asset 
exeinpt ftoro prior disclosare 

B. 

locome during 
reporting pteiod 

C 

Cross vsfae il end of 
repoflisg period 

D. 

Transaettoos rhsTiig reporting period 

(0 

Code! 

(A-H) 

(2) 

Type(e-g. 
div., teni. 
orioL) 

(1) 

VahM 

Cmkl 

(yf) 

(2) 

Value 

Sfediod 

Code} 

(Q^W) 

<>) 

Type (e g- 

buy, sell, 

merger. 

redemptioo) 

If not exempt ftom dbcloniFe 

(2) 

Dale 

Moclh ' 
Day 

(3) 

Vahie 

Code2 

(}-P) 

(4) 

Gain 

c:o<fei 

(A-H) 

(5) 

Ideadty of 
buyel/teller 
(if private 
transaction) 



52. -Americaii Funds Washin^on MuBia) F 

A 

Dividend 

] 

T 






53. -Ccntemiia) Money Maricet Funds 

fi 

Dividend 








54. -Citigroi^, inc. common stock 

A 

Dividend 








55.-CBH 

A 

Dividerid 








56.-DIS 

A 

Dividend 








57. -FAST 

A 

Dividend 








58. -DX 

A 

Dividend 








59. -GE 

A 

Dividend 








60..tTW 

A 

Dividend 








61. -LOW 

A 

Dividend 








62. -MXIM 

A 

Divideod 








63.-MSFT 

A 

EMvidend 








64. -MS 

A 

Dividend 








65. -NKE 

A 

Dividend 








66. -PAYX 

A 

Dividertd 








67. -PC 

A 

Dividend 








68. -QCOM 

A 

Dividend 









D*J5.0OJ-$IS.«» E=JiS,CIDI -{M.OOO 

m >M« tbn $5^000 
M >1100.001 - $250,000 
F2 >15.000.001 -S25.000.000 
T>Cub Martel 


1. Incsme Gain OkIb: 
(SccCoiuniB Bi and CM) 

2. VabcCoiks 

(Sc« Cobnins Cl and D5) 
}. Vatec Metliod Codec 
(Sec Cotenm Cl) 


A<SI.00Dorlas 
F>t5Q,(»l-SIOO.OOO 
J^SIS.ODOcirlca 
N >$250,001 - $500,000 
PS -4252100.00} ■ $50.0002100 

U>BocAValac 


B’4l.00)-S2.500 
C >$100201 - $1,000,000 
K >$15,001 - $50,000 
0 >$5002ni - $l2Kft0W 
R >C»t (Ra) EMC (Mr) 

V ><Aer 


C >S2.5«I - $52100 
Hi >$1200,00i • $52)00.000 
L>SM,OOI-t)OD,000 
Pi -SI.000.001 -$5,000,000 
P4 -Mart lhao $50.0002)00 
S —AaaBssmete 
W -Estifoaled 
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VII. INVESTMENTS and TRUSTS — ifWOMA TOlae, transaOuaa (mtia. 


□ 


NONE (No reportable income, assets, or transactions.) 


those e/ Ae spease end JtpenJent chiUren. Stepp. J4-S7 of fiSng bistruaufm) 


A. 

DescripljoD of Asets 
(inclBdiiig Inisl usds) 

B. 

Income during 
fcporting period 

C 

Cross value ai cad of 
icpoiiHig period 

D. 

Tnmclioiis during reporting period 

Place '(X)* after eacb asset 
eien^ ftum prior disclosure 

0) 

Codel 

(A-H) 

(2> 

Type (e.g. 

oiini) 

(1) 

Value 

Codc2 

(JtP) 

Value 

Mctbod 

CorfeS 

(Q-W) 

<») 

Type(e.g. 
buy. kR 
merger, 
icdempdnn) 

(2) 

Date 

Moolh - 
Day 

Ifnoiu 

<3) 

Value 

Code2 

an 

an|i4ftondb 

(4) 

Cato 

Code! 

(A-H) 

(5) 

Idenliiy of 
bsyer/aeller 
(if private 
transaclioQ) 
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FINANCIAL DISCLOSURE REPORT 

Name rfPerM* Reperthit 

Dale of Re|Mrt 

Page 9 of 1 1 

Llinbsagb, Jr., Stepbeo N 

12/11/2007 


VIL INVESTMENTS and TRUSTS 

I j NONE (No reportable income, assets, or transactions.) 


tetmt, nlit*, Irciisaeiioio (metoJa tht 


af the tpoiae and dependent children. Set pp. Jd-S7 of filing mou&ons) 


A. 

Desdiplion of Assets 
(incloding lout assets) 

Place "(X)* aftei each asset 
exempt (ton prioe disclostire 

B. 

Income during 
lepoiiiRg period 

C. 

GiDS vahae M otd of 
repoitiog period 

D. 

Ttansacliofu during repocling period 

(1) 

AjDOURi 

Codel 

(AH) 

sll? 



{») 

Value 

CMe2 

(i-P> 

ra 

Value 

Method 

Onki 

«^W) 

(M 

Type (e g. 
boy. sell, 
merger. 
ixdempHon) 

If not exempt fnxa tfeclosure 

(2> 

Dale 

Month - 
Day 

<3) 

Value 

Code 2 
(J-P) 

(4) 

Gain 

Code { 

(A-H) 

(5) 

- Identity of 
buyer/*el!cr 
(if private 
transaction) 


86. -Amencan Funds - Small Cap World 
Fund 


Dividend 


T 






87. -American Funds - Washington Mutual 

c 

Dividend 

L 

T 






88. -American Funds - Growth Fund 
Amoica 

c 

Dividend 

L 

T 






89. -Centenniai Money Market Fund 

B 

Dividend 

O 

T 




-■ • 


90. -American Funds - Flew World Fund 

A 

Dividend 

K 

T 






91. 'Wachovia common stock 

c 

Dividend 

M 

T 






92. -Treasury Zero Coupon Bond 

c 

Interest 

K 

T 






93. Met Life Group Variable Universal Life 

A 

Inierest 

J 

T 






94. N.Y. Life Whole Life 

A 

Interest 








9i. 1/7 Interest in River Bend Inv., LLC 
(see note 2.Part Vill) 

none 


M 

Q 






96. Limbai^h Lands, ]ne. (see note 3 • Pvt 
VUI) 

none 


J 

u 






97. Bank of America checking 

A 

interest 

J 

T 






98. Excess Profit Sharing deretred comp, 
plan 










99. -OppcnhciriKr Centennial Money 
Market Trust 

E 

Dividend 

M 

T 






100. Wachovia ^ock options 

none 


L 

T 






101. Rcstrklcd Wachovia common slock 

none 


L 

T 






102- Wachovia common slock 

none 


L 

T 







I . bcEOic Gm Cods 
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FINANCIAL DISCLOSURE REPORT 

Naae atrenea Rtpartfag 

DaleefRqmt 

Page lOof U 

Lbibaugh, Jr., Stepbre N 

12/11/2007 


VIII. ADDITIONAL INFORMATION OR EXPLANATIONS . (JnJlcmlepatio/lleport) 


Pail VII - lines 1-6: 

Only incofneftoin6-l-07 lodateisrqiorted forihe five Plan invcsttoenls. The institutkmal manager for the State ofMissoariDcrcfTedCompensadin Plan 
changed 6- i-O?, and income tepoctt for ibe period 1*1-06 through 5-31-4)7 an currcndy inavaiiaUe. They vrili be provided later. 

Part VII. line 95: 

The sole asset of River Bend Investment LLCis a ichabbed } I -unit neighborhood apartment building in Cape Girardeau, Mo. 

Part VII, line 96: 

lownasmall paft-fortyriiaics-ofLimbaugh Lands, Inc., the Limbaugh FanuTy homestead iaim in Bollinger County. Mo. 

Part VII, lines iOO-102: 

Wachovia Bank recently acquired my wi&‘s enqiloyer, A.G. Edwards, and she now holds stock opiioiu and vested and non- vested restricted Wachovia stock. The 
twn-vesied restricted stock is not reported. 


FINANCIAL DISCLOSURE REPORT 

Name at PetMo RapMUag 

DateeflUfwrt 

Page 1 1 of 1 1 

Umbaa^ Jr., Stephen N 

12/11/2007 


IX. CERTIFICATION. 


I certify that all bforaatfon given above (lachidiag loformatlan pertaiBlag to my spoase and mlnoror dependent thildran, if any) is 
accanle, tree, and complete to the best ofay knowledge and bcBef, and that any information ant reported w« withheld bccanse H met appBcaMe statutory 
provbioDs permittiag Bon-dbeforare. 

. I farther certify that earned income from ootside employment and boaeraria and the acccptaaca of t^lls whkh have been reported arc in 
corapHance with the provisions of S U,$.C app. S SOI cL mq., 5 9 7553, and Jadicial Conference regnlations. 



NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY BESUBJEtn* TO OVIL 
AND CRIMINAL SANCTIONS (S U.S.C:. app. ( 104) 


FILING INSTRUCTIONS 

Mail signed original and 3 additional copies to: 

Committee on Financial Disclosure 
Administrative Office of the United States Courts 
Suite 2-301 

One Cohimbus Circle, N.E. 

Washington, D.C. 20544 


S 
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VerDate Nov 24 2008 


FINANCIAL STATEMENT 
NET WORTH 


Provide a complete, current financial net worth statement which itemizes in detail all assets (including bank 
accounts, real estate, securities, trusts, investments, and other financial holdings) all liabilities (including debts, 
mortgages, loans, and other financial obligations) of yourself^ your ^>ouse, and other immediate members of your 
household. 


ASSETS 

LIABILmES 1 

Cash on hand and in banks 


287 

000 

Notes payable to banks-secured 




U.S. Government securities-add schedule 




Notes payable to banks-unsecured 




Listed securities-add schedule 


237 

000 

Notes payable to relatives 




Unlisted securities-add schedule 


4 

000 

Notes payable to others 




Accounts and notes receivable: 




Accounts and bills due 




Due horn relatives and friends 




Unpaid income tax 




Due from otliers 




Other unpaid income and interest 




Doubtful 




Real estate mortgages payabic-add 
schedule 




Real estate owned-add schedule 


500 

000 

Chattel mortgages and other liens payable 




Real estate mortgages receivable 




Other debts-itemize; 




Autos and other perscmal property 


600 

000 





Cash value-life insurance 








Other assets itemize: 








Retirement accounts 

2 

645 

000 

















Total liabilities 



0 





Net Worth 

4 

273 

000 

Total Assets 

4 

273 

000 

Total liabilities and net worth 

4 

273 

000 

COffTINGENT LIABILITIES 




GENERAL INFORMATION 




As endorser, comaker or guarantor 


350 

000 

Are any assets pledged? (Add schedule) 

NO 



On leases or contracts 




Are you defendant in any suits or legal 
actions? 

NO 



Legal Claims 




Have you ever taken bankruptcy? 

NO 



Provision for Federal Income Tax 








Other special debt 
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FINANCIAL STATEMENT 
NET WORTH SCHEDULES 


Listed Securities 

' 

American Express Co. 

$ 32,000 

Ameriprise Financial Inc. 

7,000 

Amgen Inc. 

11,000 

General Electric Co. 

21,000 

Medco Health Solutions Inc. 

6,000 

Merck & Company Inc. 

18,000 

Wachovia Corp. 

67,000 

Wachovia exercisable stock options 

75,000 

Total Listed Securities 

$ 237,000 

Unlisted Securities 

Limbaugh Lands Inc. 

$ 4,000 

Real Estate Owned 

■- 

Personal residence 

$ 500,000 
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AFFIDAVIT 


I, Stephen N. Limbaugh. Jr. , do swear that the information 

provided in this statement is, to the best of my knowledge, true and aceurate. 


12/14/07 

(DATE) 




(NOTARY) 

Clerk, Supreme Court of Missouri 
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Senator Leahy has a statement to be entered into the record. 

[The prepared statement of Senator Leahy appears as a submis- 
sion for the record.] 

Senator Kohl. At this time I’d like to call on the Ranking Mem- 
ber, Senator Specter, to begin the questioning. 

Senator Specter. Well, thank you very much, Mr. Chairman. 
Welcome, all. I’m not going to be able to be here very long. We’re 
scheduled to start a vote at 2:45, which is just in another couple 
of minutes. Another Republican is scheduled to come here. 

I wanted to take a few moments, Mr. Novak, to go to an issue 
which has been raised with respect to your handling of the prosecu- 
tion of the Massaoui case. Would you tell us about the issue and 
what happened? 

Mr. Novak. Yes, Senator. To the best of my ability, I certainly 
would be glad to. You know I prosecuted Zacarias Massaoui, one 
of the 9/11 — 

Senator Specter. Senator Warner has raised the matter with me 
and it is a matter under inquiry. It will doubtless be a matter dis- 
cussed when your nomination is considered by the Committee. So 
it would be very helpful for me to hear it so that I can comment 
about it when the issue arises at that time. 

Mr. Novak. Thank you. Senator. Again, I had the honor of being 
selected to be one of the prosecutors of Zacarias Massaoui after the 
9/11 attacks, and at that time I am quite proud of my work that 
I did during the prosecution of Mr. Massaoui. I’m also proud of the 
fact that, at the end of the trial our esteemed trial judge. Judge 
Brinkema, was quite kind in saying some very nice things about 
the work that I did, as well as my fellow prosecutors, and particu- 
larly talked about our integrity. 

One of the issues that came up, as I think, frankly, the world 
knows at this point, is there was a violation of a sequestration 
order by a TSA attorney by the name of Carla Martin, and I’m the 
person that reported that to the court. After the trial was over, her 
parent organization, DHS, did an investigation of her and she was 
fired. After she was fired she made a complaint to — 

Senator Specter. She was taken off the case? 

Mr. Novak. Yes. 

Senator Specter. And what caused the controversy? There was 
a violation of a sequestration order? 

Mr. Novak. Yes. 

Senator Specter. And what did that sequestration order pro- 
vide? 

Mr. Novak. That there was to be no communication of trial tran- 
scripts with witnesses, sir. 

Senator Specter. And there was a communication with one of 
the witnesses? 

Mr. Novak. A number of witnesses. She had sent e-mails to a 
number of the witnesses. Senator. 

Senator Specter. How many? 

Mr. Novak. I believe, six. 

Senator Specter. Anything besides e-mails? 

Mr. Novak. She might have had some oral communications, I be- 
lieve. 

Senator Specter. Might have? 
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Mr. Novak. What I recall was, we had an evidentiary and I 
think some of the witnesses said she had spoken to them as well. 

Senator Specter. How did you find out about that? 

Mr. Novak. I found out from a witness and I disclosed it to the 
court, sir. 

Senator Specter. You disclosed it to the court. And what action 
did the court take? 

Mr. Novak. The court had an evidentiary hearing, found that 
she’d engaged in egregious misconduct, took action against the 
United States, which we then had to reconsider, and the court was 
effusive in explaining that my colleagues and I had done the right 
thing by learning of misconduct and disclosing it right away. She 
was then removed from the case. Thereafter, her parent organiza- 
tion did a thorough internal background and determined to remove 
her, and then thereafter she decided to file a complaint against me 
which has yet to be resolved. 

Senator Specter. And later she filed a complaint? 

Mr. Novak. Against me. Yes, sir. 

Senator Specter. And tell us about that. 

Mr. Novak. Sir, the complaint remains — a person can file a com- 
plaint against a prosecutor in the Office of Professional Responsi- 
bility, and that complaint is pending. It’s been pending for a year. 

Senator Specter. And what was the essence of her complaint? 

Mr. Novak. Her complaint — well. Senator, I will tell you, because 
the matter is pending within the Office of Professional Responsi- 
bility, I’m under the understanding that I don’t have the ability to 
talk about it because it’s a confidential — it’s a confidential com- 
plaint, in fairness to Ms. Martin. I mean. I’m obviously not happy 
with the fact that she filed a complaint against me, but she has 
rights and I don’t think it would be appropriate for me to say any- 
thing disparaging against her in terms of that — that complaint. It 
remains pending. I’m sure the Department of Justice will notify 
you as soon as it’s — 

Senator Specter. Well, how is the Committee and the Senate to 
evaluate the matter? 

Mr. Novak. Senator, I would tell you, I am glad to answer any 
questions about this. But my problem is. I’m in a situation where 
it is a confidential matter in the Department of Justice. I’m still 
a Department of Justice attorney with responsibilities to protect 
the confidentiality of the OPR process. I have selfish interests. I 
would like to sit here and talk all about it. But at the same time, 
I have responsibilities. I have responsibilities to Ms. Martin and I 
have to protect her. 

Senator Specter. For the time being, we will respect your posi- 
tion on it. We may need to revisit it at a later time, and if we do, 
we shall. Anything else you wish to tell us about the matter? 

Mr. Novak. No, sir. I would look forward to answering your 
questions as soon as the investigation is concluded. I’m quite proud 
of my conduct. I’m proud of what Judge Brinkema said about our 
conduct throughout. I had a responsibility to make the disclosures 
to the court, and I did. 

Senator Specter. OK. Thank you, Mr. Chairman, for permitting 
me to go out of sequence and discuss this with Mr. Novak. I note 
your record. I note your Pennsylvania connection. I note you were 
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an Assistant D.A. in a very good District Attorney’s Office. Not as 
good as when I was District Attorney, but very good. 

[Laughter.] 

The vote has started. I’m going to excuse myself, Mr. Chairman. 

Senator Kohl. Thank you. 

Senator Specter. I expect to have a replacement Republican 
Senator arriving shortly. 

Senator Kohl. Thank you. Senator Specter. 

There is a vote, as he said, so we’ll recess for perhaps 10 min- 
utes. I’ll get back here as soon as I can and then we’ll proceed with 
questions. 

[Whereupon, at 2:49 p.m. the hearing was recessed.] 

AFTER RECESS [3:07 p.m.] 

Senator Kohl. The hearing will resume. We will commence ques- 
tioning for Ms. Cook. 

Ms. Cook, one of your primary responsibilities at the Office of 
Legal Policy is the selection of judicial nominees. With time is very 
short before the next election, what has your office done to encour- 
age the White House to identify consensus nominees like the ones 
who are before us today who can be confirmed? Do you believe that 
it is important to consult and get the approval of home State Sen- 
ators before nominations are made? 

Ms. Cook. Thank you for that question. The Office of Legal Pol- 
icy within the Department of Justice does play a supporting role 
in the selection process for judicial nominees. Ultimately the deci- 
sion of whether or not to nominate an individual is the President’s 
decision, but the Department, and my office in particular, does play 
a supporting role in that process. 

You had asked specifically about consultation. The consultation 
process is one out of the White House council’s office. It is not one 
of the areas where the Department of Justice would play a role. 

Senator Kohl. Ms. Cook, during the tenure of Attorney General 
Gonzales there was a perception that politics played a significant 
role in the decisions made at the Department. Was there a similar 
problem at OLP? What will you do to ensure that this does not be- 
come a problem, should you be confirmed? 

Ms. Cook. Let me explain a little bit about how the Office of 
Legal Policy is currently staffed. I am the Acting Assistant Attor- 
ney General right now, there are three Deputy Attorney Generals, 
and a Chief of Staff on the senior staff. They are all career attor- 
neys. They have all been at the Department longer than I have. 
One of my goals, if confirmed, would be to make the Office of Legal 
Policy a place where they will want to stay long after I am gone. 
If confirmed, in any of my decisions, I would hope to have their 
input and their experience in that decision-making process. 

Senator Kohl. Thank you. 

Ms. Cook, while OLP is known primarily for its role in filling ju- 
dicial vacancies, it also plays a role at the Justice Department in 
conducting policy reviews of legislation implementing Department 
initiatives, among other things. Can you tell us what your prior- 
ities will be in that area for the rest of this administration? 

Ms. Cook. If confirmed, my priorities would be to institutionalize 
the gains that we have made in areas such as combatting violent 
crime, combatting child exploitation, combatting identity theft, and 
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combatting human trafficking. These are areas where my office has 
been very involved in the past in the development of initiatives, in 
assessing legislation, and I would hope to continue to prioritize 
those, if confirmed. 

Senator Kohl. What will be your biggest challenge, do you imag- 
ine, over the next several months? 

Ms. Cook. I think the biggest challenge that we will face is the 
fact that the administration is ending. But from my perspective, 
now is the time to institutionalize the gains that we have made in 
numerous areas and to make sure that the Department continues 
to be a place where great professionals want to work. 

Senator Kohl. Where do you think you may have some problems 
that you will have to deal with, that you might warn us? 

Ms. Cook. I’m not aware of any specific areas, but I can tell you 
that, should areas arise where we feel we could use, for example, 
additional authorities, we would welcome the opportunity to work 
with this committee. 

Senator Kohl. Thank you, Ms. Cook. 

Ms. Cook. Thank you. 

Senator Kohl. Judge Davis and others, during Chief Justice Rob- 
erts’ nomination hearing, much was made of his suggestion that his 
job as a judge was little more than that of an umpire calling balls 
and strikes. I’m sure you recollect that. Some of us, in response, 
suggested that this analogy might be a little too simple, because all 
umpires, after all, have different zones with respect to balls and 
strikes. That is because they bring their own unique life experi- 
ences to the bench. No two people are exactly similar. 

So would you comment on the Chief Justice’s comparison to the 
role of a judge being like that of an umpire? 

Mr. Davis. Well, Senator — 

Senator Kohl. Would you agree with him or do you think the 
Chief Justice was wrong? 

[Laughter.] 

I dare you to answer that question, yes or no. 

[Laughter.] 

Mr. Davis. Senator, it is a metaphor, I guess, that he chose to 
use. I would say that I see the role of a judge as to uphold the rule 
of law. That’s what I’ve tried to do in the past 5 years while I’ve 
served, and to look to the Constitution, to look to the statutes that 
are passed by this body, and to try to do the best job possible to 
make sure that everybody in the court is heard, they’re heard in 
a fair manner, and that the process plays out in an open and fair 
manner. 

I think that’s the way that I see the role of the judge, to make 
sure that in the courtroom that happens, that everyone in the ad- 
versarial process has the opportunity to be heard and to make sure 
that the rule of law is what governs the outcome. 

Senator Kohl. All right. 

Judge Kays. 

Mr. Kays. Thank you. Senator. I agree with much of what Judge 
Davis has stated. You know, one of the challenges that I think peo- 
ple on the bench — judges have is to ensure that when people leave 
the courtroom they have a sense that they were treated fairly and 
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there was a, pardon my metaphor, level playing field for everyone 
who comes before the court, no matter their station in life. 

Thank you. 

Senator Kohl. Mr. Novak. 

Mr. Novak. Thank you. Senator. I would also agree that one of 
the key aspects is to ensure a level playing field, and that playing 
field will exist solely by a judge applying the laws that he is given, 
either through statute or by previous precedent. If I were con- 
firmed, that’s what I would do. 

Senator Kohl. Judge Limbaugh? 

Mr. Limbaugh. I got out of the use of Chief Justice Roberts’ met- 
aphor that he was simply using an example of an umpire as some- 
one who is, by the very office that the umpire holds, someone who 
is impartial and even-handed, and that he is someone who should 
not try to inject his personal policy preferences into the game, so 
to speak. 

Senator Kohl. Thank you. 

For the judicial nominees, the following question: the debate 
around judges in the Senate can often get quite heated become 
some believe that nominees are brought forward because of a spe- 
cific set of beliefs which conform to one political ideology or an- 
other. We can all agree that the overriding belief for any judge 
should be that he or she is independent and eager to apply the law 
in an even and fair way. 

Could you respond to the thought that judges are brought for- 
ward because of a specific set of ideological beliefs? Mr. Davis? 

Mr. Davis. Yes, sir. Senator. Senator, once you — it’s almost 5 
years that I’ve served on the bench and I’ve been honored to do 
that. It was amazing to me, once I started that process, the serious- 
ness of it. When you know that people are coming before you, it’s 
their day in court. They’ve been preparing for it for a long time. 
It may be the most important day in their life. When that serious- 
ness hits. I’ve found it, frankly, easy to be very objective about 
what I was doing to take it seriously. 

When I say “easy”, it was just the seriousness of it that made 
me step back and say, it’s not my personal views, it’s nothing that 
I’ve done in the past. What governs here is the Constitution, to the 
extent that that’s an issue, any statutes, any laws that we’re deal- 
ing with, and any precedent, binding precedent that I have to fol- 
low, and then treat everyone fairly. I think, for me at least, I found 
that a fairly easy transition from private practice to doing that be- 
cause it was such a serious thing. 

Senator Kohl. OK. Judge Kays, why is it that there is this con- 
troversy when it comes to nominees, that they’re either ideologi- 
cally to the left or to the right, and so Republicans might support 
one. Democrats might support another? Do you think there’s merit 
in that or do you think that it is much over-blown? 

Mr. Kays. Thank you. Senator. I understand that different peo- 
ple have different ideas on backgrounds of the judiciary. Senator, 
we’re called to check our personal views at the door once we put 
on our robe, sir. Only then can we ensure uniformity, predict- 
ability, and stability in our court system. To do less does under- 
mine the confidence of the entire judicial branch, in my opinion. 

Senator Kohl. All right. 
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For the other two, there really is a difference, isn’t there, be- 
tween the Federal court that you are up for and, for example, the 
Supreme Court in terms of your responsibilities and duties as you 
see it versus what a Supreme Court justice might be called upon 
to do in interpreting the Constitution. Is that correct or incorrect? 
Mr. Novak, then Judge Limbaugh. 

Mr. Novak. Well, I can’t speak for others, but I can speak for the 
process here in Virginia. As you heard from Senators Warner and 
Webb, Mark Davis and I were selected from a bipartisan interview 
process with both Senators. I think that was guided by rec- 
ommendations from the local Bar organizations as to who they be- 
lieved the people that are best qualified, those that are committed 
to applying the rule of law regardless of any type of political con- 
nection whatsoever. And again, I can’t speak to others, but I can 
tell you. Senator, if I am fortunate enough to be confirmed I’m 
going to apply the rule of law, end of story. It doesn’t matter what 
anybody’s political connections are. 

Senator Kohl. Thank you. 

Judge Limbaugh. 

Mr. Limbaugh. Senator, I’m not sure I understand the question 
exactly. As an appellate court judge. I’m bound by the precedents 
of our cases, the statutes, and Constitution, and on Federal mat- 
ters, of course, the pronouncements of the U.S. Supreme Court. As 
a trial judge. I’m still bound by those same things. 

Senator Kohl. Right. 

Mr. Limbaugh. It is a different role, though, altogether as an ap- 
pellate judge. 

Senator Kohl. Thank you. 

Judge Limbaugh, some people have criticized this President for 
the excessive use of signing statements. As you know, signing 
statements are the President’s contemporaneous interpretations of 
the legislation that he signs into law. This administration has 
issued many more of these statements than any administration in 
the past. Would you discuss the appropriate deference that a Fed- 
eral judge should give to a signing statement when you are inter- 
preting the statute? 

Mr. Limbaugh. Well, as a trial judge I would hope that I would 
have some guidance at some point from the Federal circuits and 
from the U.S. Supreme Court on just how we are to use those mat- 
ters, if at all. I hope that’s the situation, in the event I am con- 
firmed, that we’ll have some guidance. Frankly, I had not consid- 
ered that issue, myself I don’t know the answer. 

Senator Kohl. Well, you three are familiar with signing state- 
ments and what they are and how the President uses them. I’d like 
to hear a word or two from the three of you on that whole issue, 
starting with you, Mr. Davis. 

Mr. Davis. Mr. Chairman, obviously I think the obligation from 
me, if I were to be confirmed, would be to look to the precedent 
from the Supreme Court. Obviously there is case law out there on 
legislative history and the degree to which legislative history is to 
be consulted by the court in reaching an outcome. To the extent 
that there are similar statements either from the Supreme Court 
or from, in my case, the Fourth Circuit Court of Appeals, that 
would be the binding precedent in Virginia and I would follow that. 
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I have a healthy respect for the separation of powers and for the 
constitutional role of the Congress. So, I think that is an over-arch- 
ing principle that I would also keep in mind in any such situation. 

Senator Kohl. Thank you. 

Mr. Kays. 

Mr. Kays. Thank you, Mr. Chairman. The beginning point for a 
trial judge is with the text of the statute and the expression of the 
legislative branch. As a State trial judge for the last 14 years. I’m 
not familiar with any precedents that would require me to review 
the signing statements. I, frankly, am unable to give you an an- 
swer because I don’t know of any precedent or legal authority re- 
lated to that at this time. 

Senator Kohl. All right. 

Mr. Novak. 

Mr. Novak. Senator, like my colleagues, I would first look to 
precedent as well. My understanding, particularly under the sepa- 
ration of powers, my limited knowledge of signing statements, is 
that a signing statement really applies to the execution of the law, 
which is an executive branch function, as opposed to rewriting the 
law, which is a legislative function. 

Obviously the people speak through the Congress when the stat- 
utes are drafted, and the statutes speak for themselves. My under- 
standing — my limited understanding — of a signing statement real- 
ly — my view is that it really applies to how the executive decides 
to carry out the law. 

Senator Kohl. All right. 

Comments from each of you, please. In the past few years there’s 
been a growth in the use of so-called protective orders in product 
liability cases. We saw this, for example, in the settlements arising 
from the Bridgestone/Firestone lawsuits. Critics argue that these 
protective orders sometimes prevent the public from learning about 
the health and safety hazards in the products that they use. 

Now, I ask you, should a judge be required to balance the 
public’s right to know against the litigant’s right to privacy when 
the information sought to be sealed could keep secret a public 
health and safety hazard? Who wants to speak first on that? I will 
ask all four. Should a judge be required to balance public health 
and safety with a litigant’s right to privacy when considering a pro- 
tective order? You will be sitting and you will have the judgment 
to make. You can decide then. When these cases come up, will you 
use that balancing test? If so, to what extent? It’s an issue that I’ve 
been pushing for several years, so you can also balance your re- 
sponse to the fact that I’m sitting before you. 

[Laughter.] 

Who’d like to speak first? Mr. Davis, why don’t you try that one? 

Mr. Davis. OK. Senator, I will tell you, I don’t — I don’t know — 
I’ve never had that issue during my practice in the Federal court — 

Senator Kohl. OK. All right. 

Mr. Davis [continuing]. — before I went on the State court 
bench. In the State court system, we have a case, for example, that 
prevents us from sealing wrongful death settlements, a State Su- 
preme Court case that emphasizes the importance of the public 
being able to know what the terms are. So I have had the oppor- 
tunity, when attorneys have tried to present me with those kind of 
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documents, to remind them that that is not something that we can 
do in Virginia, and I’ve refused to do it. 

So, I can only tell you that I would look to the precedent, any 
statutory framework that is provided, and precedent. And to the 
extent that anyone raised a constitutional issue about it, I would 
certainly look to the text of the Constitution and any precedent 
that governed. But I would certainly be — it would be my role to 
look for that precedent to determine how to handle those issues, 
and I would do that. 

Senator Kohl. Mr. Kays. 

Mr. Kays. Thank you, Mr. Chairman. I have not dealt with an 
issue of that nature. I will tell you, in Missouri, we generally lean 
toward openness in everything we do in our court system and we 
don’t have, that I’m aware of, any secret judgments or anything 
like that. Our judgments are all open to the public. 

I will tell you that this sounds like an issue that is addressed in 
the legislative branch, perhaps, about whether or not we should be 
making things secret, or unknown, or undisclosed to the public. I 
would review the statute, the applicable precedent, and the rules 
and follow those. 

Senator Kohl. Thank you. 

Well, as it now stands, if you’re a sitting judge in your court, if 
you will be a sitting judge in your court, you would have the oppor- 
tunity to make that decision and you could go either way on that 
with respect to allowing protective orders to be sealed, even though 
we may be talking about public health and safety. So when you say 
you look at the precedent, you can, but you will have the oppor- 
tunity to make that judgment. 

There are some Federal judges who very strongly believe that 
protective orders should not be sealed when there’s public health 
and safety involved. They believe that as a principle and they con- 
duct their court that way. Others go in the opposite direction. 

I guess what I’m interested in is what your inclination would be 
when you are in a situation where you can go either way with re- 
spect to protective orders, keeping them secret, or if you believe 
that there are many people that might be injured by keeping them 
secret, not to allow that. 

Now, Mr. Novak, what would be your inclination? 

Mr. Novak. Well, Senator, I also have not been confronted with 
such a situation. Of course, if I were fortunate enough to be con- 
firmed, I would turn to the precedent. I do know that in a criminal 
context, which I’m much more familiar since I’ve been a prosecutor 
for a number of years, that the Fourth Circuit case law creates 
quite a presumption in terms of openness of documents and access 
to the public, and I think that I would start with a view of what 
the Fourth Circuit case law is. 

Senator Kohl. Judge Limbaugh. 

Mr. Limbaugh. Of all the many hundreds of cases that I’ve ad- 
dressed, I don’t remember having this issue head on. It’s a fas- 
cinating issue. I would hope, as a U.S. District Judge, that I would 
have some guidance from the courts by the time that I would have 
to address it. Perhaps, too, it is more appropriate a matter for leg- 
islation. But in Missouri, our court system is very open, like Judge 
Kays suggested. I know of very few examples where the parties 
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have been successful in closing the records of a case, other than in 
juvenile court cases, and once in a while in a domestic case. 

Senator Kohl. Well, we have had, and I’m sure you remember, 
situations like the Bridgestone ! Firestone case where the protective 
order was granted in terms of a defective product that then contin- 
ued to be sold and wound up killing many, many people, as well 
as others. There were breast implant cases where a protective 
order was granted and the product was defective and the protective 
order prevented people from knowing, and the manufacturer con- 
tinued to sell their product protected by the order. 

Now, to me this is a matter of common sense. If I were a judge. 
I’d have a hard time allowing that to occur if, in granting that pro- 
tective order, I knew that many people were going to continue to 
be injured. I’m not sure what I’ve heard from you all today, but I’ll 
try once more. 

Mr. Davis. Senator, if I could. 

Senator Kohl. Judge Davis. 

Mr. Davis. I’m sorry. Thank you. You have laid it out for me so 
that I think I have a better understanding of what the issue really 
is. To the extent that, as you say, there is discretion in the judge 
to make that decision, and as I said, I honestly don’t know what 
the law is on that in the Fourth Circuit, but to the extent that 
there’s discretion, I think when there’s a danger, an issue of danger 
to the public, that has to be a factor that you weigh heavily. So, 
I guess I can pledge to you that I would look very carefully at any 
such situation. 

There’s certainly an interest in trying to resolve litigation. To the 
extent that — it was the situation that I had before me in the State 
court, as I recall, in a wrongful death case. The parties said, we’re 
not going to — we may not be able to resolve this case if we can’t 
seal the result. It was a much easier case for me there because the 
Supreme Court of Virginia had said you can’t do it. You can’t do 
it because there are public health and public policy interests that 
encourage those orders to be open. But I think the wisdom of that 
decision speaks for itself. There’s great wisdom in that. 

Senator Kohl. Thank you. 

Mr. Kays. 

Mr. Kays. Mr. Chairman, since — if the court does have the abil- 
ity to balance the harm, certainly I’m reminded quite often that I 
am a public servant, and certainly I would have an interest in pro- 
tecting the public from harms which they may be exposed to. I 
think each case would probably be different absent some legislative 
expression, but I can see where, if it would be in the public’s best 
interests to protect the public from some known evil, that that 
would be appropriate not to issue a protective order in that case, 
sir. 

Senator Kohl. Thank you. 

Mr. Novak. 

Mr. Novak. Senator, as somebody who has spent their entire ca- 
reer in public service, as I have, I certainly would not want to do 
anything that would harm the public, in fact, quite the opposite. 
You can begin with the presumption in that favor, as I think all 
of us would do. We’d just be in a position where we don’t know 
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what the law is at this point, at least I do not, having not been 
confronted with that. 

But assuming that there is the relevant law in the Fourth Cir- 
cuit that affords you discretion, I think you’re going to obviously 
want to lean toward protecting the public. Everyone wants to do 
that because I don’t want to be harmed. I don’t want my beautiful 
young daughters being harmed, nor my wife harmed from some- 
body else’s misconduct. 

Senator Kohl. Thank you so much. 

Judge Limbaugh. 

Mr. Limbaugh. I understand well your concern. I have a concern 
of my own, and that is, so many settlements — most settlements are 
entered into without any admission of liability by one party or the 
other. So I’m trying to figure out what kind of mechanism could be 
used to address your concern and still protect the legitimate inter- 
ests of the other side. It is something that needs to be addressed. 
Perhaps legislation is the right way. 

Senator Kohl. Yes. Thank you. 

If there are no other comments, I think you have all done a very 
good job. 

Senator Kyi, before we end the hearing, we’ll come to the most 
interesting part, which is Senator Kyi and his comments and ques- 
tions. 

[Laughter.] 

Senator Kyi. 

Senator Kyl. Thank you. Senator Kohl. 

I was sent here by Senator Specter, who indicated that he had 
to leave. 

Senator Kohl. Right. 

Senator Kyl. He did not want the hearing to be concluded with- 
out a Republican member present. 

Senator Kohl. Good. 

Senator Kyl. So, we have certainly guaranteed that. What I can 
do, Mr. Chairman, is if there are any other questions that either 
Senator Specter or other members on my side have, we’ll obviously 
be submitting them to you. We appreciate your being here. I apolo- 
gize for being here late, Mr. Chairman. Thank you. 

Senator Kohl. Thank you very much for being here for the mo- 
ment, Senator Kyl. We appreciate it. 

Folks, we’ll keep the record open for 1 week for Senators who 
may want to submit written questions or make statements. But 
again, we thank you for being here. You’ve done an excellent job 
and we look forward to, hopefully, your confirmation. Thank you. 

[Whereupon, at 3:34 p.m. the hearing was adjourned.] 

[Questions and answers and submissions follows.] 
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QUESTIONS AND ANSWERS 

David J. Novak 
600 East Main Street 
Suite 1800 

Richmond. Virginia 23219 
April 23, 2008 


The Honorable Patrick J, Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

Attached are my responses to written questions from Senator Specter. Also, I would like 
to clarify an answer that I gave in response to a question ih>m Senator Specter during the hearing 
on April 3, 2008. I stated that the complaint filed against me by former TSA attorney Carla 
Martin remains pending within the Office of Professional Responsibility (OPR) at the 
Dqrortment of Justice. In fact, as I understand it, OPR completed its report on March 27, 2008. 
The Department's findings on this matter will not be final, however, until an expedited review 
process is completed. I apologize for any confusion caused by my answer during the hearing. 

Sincerely, 

David J. Novak 


cc: The Honorable Arlen Specter 

Ranking Member 
Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 
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Responses of David J. Novak 

Nominee to the U.S. District Court for the Eastern District of Virginia 
to the Written Questions of Senator Arien Specter 

Mr. Novak, during the Judiciary Committee’s hearing on your nomination, you alluded to 
remarks that the judge in the triai of Zacarias Moussaoui triai. Judge Leonie Brinkema, 
made about you and your work with the families of the victims of the 9/11 attacks. 

1. Can you elaborate on what exactly the judge said on the trial record? 

At the conclusion of the case on April 24, 2006, United States District Judge Leonie 
Brinkema said the following: 

I think the record should reflect, regardless of what the decision of this jury is, that 
all the attorneys in this room, plus many of their predecessors, have done an 
extraordinary job in marshaling a quantity of evidence and a quality of evidence 
that is xmprecedented. 

The prosecution team gets particular credit for being absolutely fastidious in bringing 
many problematic issues to the Court’s attention. Lesser prosecutors might not have been 
as vigilant and as diligent as you-all were. Many times it cut against your case, but you 
did so as true officers of the Court. And did you extremely well in that respect. 

April 24 Transcript (“Tr.”) at 4821 . After the jury returned their verdict on May 3, 2006, Judge 
Brinkema stated: 

And as I’ve said before, in particular, given the difficulties we’ve had in this case, the 
way in which the prosecutors were completely forthcoming with any potential problems 
really is a credit to their professionalism. 

May 3 Tr. at 4863. 

On May 4, 2006, Judge Brinkema said the following during Moussaoui’s sentencing: 

Nobody will probably ever truly know how incredibly complicated it was 
to put this prosecution together. These prosecutors and their investigators, who 
started working this case from September 1 1 of 2001, have spent untold hours 
slaving over minute details and, based on some of the evidence you-all saw in this 
courtroom today, some details of some graphic and horrendous nature. 

These prosecutors met with nearly every family member of a victim whom 
they could met. Mr. Novak in particular spent years talking to victims. 
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« « « 

And a lot of the evidence in this case was classified, and both the 
prosecutors and the defense attorneys had to work around classification issues that 
were at one point, we all thought, insurmountable, and yet because we were 
dealing with extraordinarily professional attorneys for both sides, this evidence 
was able to be brought together in a format and presented openly in a public court 
of law. 


The prosecutors on this case from the beginning . . . have been 
outstanding, as I said yesterday .... Mr. Novak has been on this case almost 
from the beginning and had to leave his home to be up here, as has Mr. Raskin. 


« « 

What was extraordinary about this case as well as the amount of evidence 
to which the parties were able to stipulate. If there ever was a difficult case, this 
was it, and yet the lawyers on both sides, as vigorously as they advocated for their 
positions, were able to come together and work out stipulations so that the 
evidence could be presented publicly and be evaluated in that respect. 

May4Tr. at 15-17. 

2. Can you describe your Involvement with some of the families of the victims of the 
9/11 attacks? 

Like every other American after the September 1 1 attacks, I wanted to do anything that I 
could to help the victims of the attacks. I was honored to be selected to serve as one of the three 
prosecutors of Zacarias Moussaoui, the only person convicted for his role in the attacks. In 
addition to my legal work, I assumed the responsibility to meet the needs of the victims. I 
quickly realized that the enormity of the crime should not be measured by the quantity of those 
murdered, but the quality of the lives lost that day — that each person who died that infamous 
day was loved and cherished by many different people for many different reasons. I decided, 
therefore, to treat the case in the same fashion as if it involved a single victim. 

For these reasons, we interviewed every family member of a September 1 1 victim, who 
wanted to meet with us, about who their loved one was and what their loss meant to them. These 
interviews happened in New York City, Boston, Princeton, and Arlington. Moreover, we 
repeatedly briefed family members about what we knew about the attacks and how their loved 
ones died. After one such session in Boston, the Director of the Massachusetts 9/1 1 Fund wrote 
a letter to me, which I have attached. We also arranged for counseling for those who sought our 
help and I personally spoke to any family member who wanted to understand our prosecution. 
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Furthermore, on behalf of the prosecution team, I ensured that Closed-Circuit Television 
broadcast of the trial was implemented in Boston, New York City, Long Island, Newark, 
Philadelphia and Alexandria, pursuant to the bill passed by Congress. 

I would like to think that I offered a shoulder for the victims to lean upon as they dealt 
with their grief. After the Moussaoui trial was over, a local Richmond lawyer, who lost his 
firefighter brother-in-law at the World Trade Center, graciously wrote an unsolicited letter to the 
editor of the Richmond Times-Dispatch on May 14, 2006, that described my work with 
September 1 1 victim family members. A copy of that editorial is also attached. (Please note that 
the editorial refers to me as the lead prosecutor when, instead, I was one of three members of the 
prosecution team). I respectfully submit that this editorial best describes my support of the 
victims of the September 1 1 attacks. 


Page 3 of 3 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 01269 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



1260 


The Massachusetts 9/11 Fund 


David J, Novak 

Assistant United States Attorney 
Senior Trial Counsel 

United States Attorney’s OfBce Ehstem District of Virginia 
2100 Jamieson Avenue 
Third Floor 

Alexandria, Virginia 22314 


Dear Dave, 


I wanted to take a moment to thank you formally for bringing the Department of Justice briefing to Boston. 

It is clear that you and your team are committed to the pursuit of justice for our nation and for die families 
of die victims of the tragic events of September 1 1““. It is evident that you are more than up to that 
daunting task as a prosecutor, and for t^t we are grateful. 

However, we are equally as grateful for the compassion you bring to the process personally. Given the 
magnitude of this crime, one could easily overlook the individual victims and focus on the enormity of the 
act itself. Instead, you capably balance the needs of the victims with your responsibilities to the court and 
our nation. No easy feat. 


You may have the intellect of a prosecutor, but you have a social worker’s soul. This was never more 
evident than in your flexibility and focus on the families and their needs. For this, 1 personally thank you. 

I have long believed that, for victims of crime, the path to healing runs parallel to the path for justice. At 
those points where the paths might intersect, as they ideally should, the burden can be eased somewhat for 
the survivor, allowing a true opportunity to heal. Thank you for allowing the families to meet you at this 
crossroads. 1 know that, in time, we will ail benefit from it 

rU look forward to seeing you on CCTV in Boston this spring. 



One international Place. Boston, Massachusetts 02U0 6\7-3iO60ei vvww.rhassfund.org 
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Mowsaoui Prosecutor 
Served Nation 


Eorroii. TiMEs^isr atch: 

Thank you to David Novak, 
the lead (^erai prosecutor of 
Zacarias Motusaout. Let us 
speak no more of this evil one 
whose traoHressions against 
man and Gou'have earned him 
niortai oblivion and elernal 
damnatitm. Instead, kl us re- 
joice in thk neighbor's return 
to Richmond from Northern 
Virginia. 

For four years. Novak, an as- 
sistant United States Attorney, 
has been largely absent from 
his family and 
community. Self- 
lessly serving us 
^1 as head ol this 
Alctpandria- 
based pnxsecu- 
tion, Novak tus 
borne the incon- 
solable loss of family members 
and the louneasunble pain of 
3,000 victims who perished 
that tragic September day. 

He has endured the priva- 
tions of family and friends, 
shared the searing despair of 
victirns here and g<me, and ac- 
cepted the burden of a nation's 
expectations because ~ as 
with the dedicated mco and 
women on his team — he 
would not blink in the face of 
Islamist terror. 

. Andhedidnotbbidi. 

1 know this because my fanv 
ity and I have walked with No- 
vak these past four years. We 
sal with him in April, 2002, in . 
Manhattan and described ^vhat 
the lo» of 
our Daniel — 
ou^fi^e' 
fighter hero 
—meant to 
his wife, in- 
fant daugh- 
parents, 
siblings, and 
friends. 

1 sat with 
Novak iu Alexandria, in the 
shadow of the Pentagon, hon- 
oringone heart-rending ac- 
count after another ot the bss 
of 3 patriot father, mother, nr 
child. While my wlk and 1 at- 
tended school functions for our 
ch ildren. Novak's wife at- 
tended those some functions 
alone, her husband 100 miles 
away tireksaty preparing for a 
case unprecedented io its cunv 
picxHy and demands. 

We sat in the courtrooin and 
watched Novak compassion- 
ately elicit the testimony of 
survivors whose liauntingex- 
pressions of horror aiul loss in- 
deUbly marked our souls. 

And y^. through it all, at 
the epicenter of Uik national 
trag^y, Novak stood, comfort- 
ing hand on our shoulder, 
calmly resolved to see justice 
done. And justice has done. 

Some surely would have pre- 
ferred a sentence of death. For 
others, it is enou^ that 
dreams of martyniom have 
met the reality of isolation in a 
living heU. Either way, an evil 
man will menace us no more. 

Thank you, David Novak — 
and svelcnme home. 

MjxsKlew. 

RICHMOND. 
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SUBMISSIONS FOR THE RECORD 

statement of Senator Patrick Leahy 
Chairman, Senate Judiciary Committee, 

On Judicial and Executive Nominations Hearing 
April 3, 2008 

The Senate has just returned this week from its Easter recess, yet already the Judiciary 
Committee is holding its fifth confirmation hearing of the year. 1 thank Senator Kohl for 
agreeing to chair this hearing. 

Today, the Committee will hear from four more nominees for lifetime appointments to the 
Federal bench — Mark S. Davis and David J. Novak for the Eastern District of Virginia, David 
Gregory Kays for the Western District of Missouri, and Stephen N. Limbaugh, Jr. for the Eastern 
District of Missouri. Each of these nominations has the support of their home-state Senators. 
Last month, Senator Warner spoke to me about holding a hearing for the two nominees from 
Virginia and I am happy to honor his request today. Likewise, Senator Bond approached me 
about the two nominees from his state, and they are both included at this hearing today. 

We will also hear from Elisebeth C. Cook, nominated to be Assistant Attorney General for the 
Office of Legal Policy at the Department of Justice. Consideration of this nomination continues 
the work we have done to rebuild the Department, which was decimated last year by resignations 
in the wake of the Lf.S. Attorneys scandal. 

Two of the nominees today are from Virginia, and were nominated with the support of Senator 
Warner, a Republican, and Senator Webb, a Democrat. I am glad the President chose in this 
instance to heed their recommendations, rather than follow the path he opted for when he 
nominated Duncan Getchell to the Fourth Circuit over their objections. That decision caused 
months of delay, before the Getchell nomination was finally withdrawn after the Virginia 
Senators objected publicly. In fact, the delay in filling that vacancy has lasted years because this 
President insisted on sending forward highly controversial nominations like William Haynes, 
Claude Allen, and Duncan Getchell. 

The recent nomination of Justice Agee, who was recommended by Senators Warner and Webb, 
is an overdue development that should allow us to make progress in fixing some of the problems 
that have long plagued the Fourth Circuit. Indeed, the history of filling vacancies on the Fourth 
Circuit has been a difficult one since the years when Senator Helms blocked numerous qualified 
nominees from North Carolina and even from Virginia. Republicans would not cooperate in 
elevating any of the outstanding African-American nominees to the Fourth Circuit throughout 
President Clinton’s two terms. 

As 1 wrote to the President over the last recess, I expect the Judiciary Committee and the Senate 
will proceed promptly to consider and confirm Justice Agee’s nomination with the support of 
Senator Warner and Senator Webb, just as we proceeded last year to confirm the nomination of 
Judge Randy Smith to the Ninth Circuit, once the President had withdrawn his nomination for a 
California seat and resubmitted it for a vacancy from Idaho. I urged the President to use the 
Agee nomination as a model for working with home-state Senators and Senators from both sides 
of the aisle. Time is running short. 
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Of course, the Republicans never mention the President’s role in making provocative picks when 
engaging in their tired political rhetoric on nominations. They also never talk about the progress 
we have made. Last year, the Senate confirmed 40 judicial nominees. That topped the total 
achieved in any of the three preceding years under Republican leadership. It was also more 
judges than were confirmed in 1996, 1997, 1999, or 2000, when a Republican-led Senate was 
considering President Clinton’s nominations. Indeed, in the almost three years that I have 
chaired the Committee, the Senate has confirmed 140 of President Bush’s lifetime appointments 
to our Federal courts. That compares favorably to the total of 158 confirmations during the more 
than four years that Republicans led the Committee during this presidency. 

Although Senate Republicans suggest otherwise, we continue to make progress on judicial 
nominations. I was here in 1999 when the Republican Chairman of the Judiciary Committee 
would not hold a hearing for a single judicial nominee until June, In contrast, under my 
leadership, we have now held three hearings on 1 1 nominees so far this year. 

We are poised to make even more progress. We reported out the nomination of Catharina 
Haynes to the last seat on the Fifth Circuit at our business meeting this morning. And, as I 
mentioned earlier, I expect us to move expeditiously to consider the Agee nomination to the 
Fourth Circuit now that the President has nominated someone for a Virginia vacancy who is 
supported by Senator Warner and Senator Webb. 

We also continue to make progress on executive nominations. In the past months, I have made 
rebuilding the leadership at the Department of Justice a priority. Indeed, this is our eighth 
hearing since September on nominations to restock the leadership ranks at the Department of 
Justice after they were depleted during the scandals of the Gonzales era. We have already 
confirmed the Attorney General, the Deputy Attorney General, and the Associate Attorney 
General, the top three spots at the Department. We would have done so sooner but for 
Republican delays in refusing to cooperate and make a quorum in February, and an anonymous 
Republican hold before the Easter recess. 

Despite this progress, the heated partisan rhetoric from the other side of the aisle might lead one 
to believe that judicial nominations are the most pressing problem facing the country. It is not. 
With a massive subprime mortgage crisis that has left so many Americans in dire straights, 
fearful of losing their homes, the Republican efforts to create an issue over judicial nominees is 
misplaced. In fact, 1 have worked hard to make progress and have treated this President’s 
nominees more fairly than Republicans treated those of President Clinton. We have worked hard 
to lower vacancies to the lowest levels in decades, even reducing circuit vacancies to half what 
they were when President Bush took office. 

This administration is apparently more worried about the jobs of a handful of controversial 
nominees, many without the necessary support of their home-state Senators, than increasing 
unemployment rates, rising gas prices, and escalating national debt. It would seem one of the 
few numbers going down as the President winds down his tenure is that of judicial vacancies. 1 
would rather see us work with the President on the selection of nominees the Senate can proceed 
to confirm than waste precious time fighting about controversial nominees he selects to score 
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political points. I would also rather see the Senate focus on addressing the real priorities of the 
country rather than catering only to an extreme wing of the Republican base with controversial 
nominees. 

##### 
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SENATOR JOHN WARNER STATEMENT 
TO THE SENATE JUDICIARY COMMITTEE 
ON THE NOMINATION OF ELISEBETH COLLINS COOK 
TO BE ASSISTANT ATTORNEY GENERAL FOR LEGAL POLICY, 
DEPARTMENT OF JUSTICE 
April 3, 2008 


Chairman Leahy, Senator Specter, and my 
distinguished colleagues on the Judiciary Committee, I 
am pleased to introduce to the Committee a long-time 
Virginian, Mrs. Elisebeth Collins Cook, who has been 
nominated to serve as Assistant Attorney General for 
Legal Policy at the United States Department of 
Justice. 


She is joined here today by members of her 
family: 

her husband, James Cook, and 
her parents, Tom and Martha Collins. 
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On January 29, 2008, President Bush nominated 
Mrs. Cook to serve as the Assistant Attorney General 
responsible for leading the Office of Legal Policy, or 
OLP. As you know, OLP serves as the principal office 
for the planning, development, and coordination of 
high priority policy initiatives for the Department of 
Justice and works closely with the President on the 
selection process for Article III judges. 
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Mrs. Cook’s academic credentials and 
professional experience certainly appear to make her 
a well qualiHed nominee for this position. A former 
litigator at the Washington, D. C., law firm of Cooper 
& Kirk, PLLC, Mrs. Cook has worked in a broad 
range of civil litigation matters at the trial and 
appellate levels. Before entering private practice, she 
served in two federal clerkships: first for the 
Honorable Lee H. Rosenthal of the United States 
District Court for the Southern District of Texas, and 
later for Senior Judge Laurence H. Silberman of the 
United States Court of Appeals for the District of 
Columbia Circuit. 
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Mrs. Cook was a Phi Beta Kappa graduate of the 
University of Chicago with degrees in both History 
and French. She pursued her study of law at 
Harvard, serving as the Deputy Editor-in-Chief of the 
Harvard Journal of Law and Public Policy^ and 
graduated with cum laude honors. 

Certainly, I look forward to the Committee’s 
review of Mrs. Cook and to the full Senate’s 
consideration of her nomination. I thank the 
members of the Committee for their time and courtesy 
with respect to today’s hearing. 
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SENATOR WARNER’S STATEMENT TO THE SENATE JUDICIARY 
COMMITTEE ON THE NOMINATION OF THE HONORABLE MARK DAVIS 
April 3, 2008 




Chairman Leahy, Senator Specter, and my other 
distinguished colleagues on the Senate’s Judiciary 
Committee, I thank you for holding this confirmation 
hearing. Today, I am pleased to introduce an 
outstanding Virginian, the Honorable Mark Davis, 
who has been nominated by our President to serve as 
a federal judge on the United States District Court for 
the Eastern District of Virginia. 
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Judge Davis is supported here today by his family 
and friends, including: his parents, Barbara and 
George Davis; his brother and his brother’s wife, 
Michael and Donna Davis; his nephew, Justin Davis; 
and Judge Johnny Morrison, the most senior judge on 
the Third Judicial Circuit of Virginia. 

I believe one of a Senator’s most important 
responsibilities is set out in Article II, Section 2, the 
advice and consent clause of the U.S. Constitution. It 
reads, “The President . . . shall nominate, and, by and 
with the Advice and Consent of the Senate, shall 
appoint . . . Judges . . .” 
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For the last 30 years, I have participated in the 
advice and consent process for every single active 
federal judge sitting on the bench in Virginia and 
every active federal court of appeals judge sitting on 
the Fourth Circuit. In fact, in the case of Judge Davis 
and David Novak, I am now on my second round as I 
also recommended their predecessors to Presidents 
Ronald Reagan and George H.W. Bush. 
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candidates out of a very strong field of applicants, 
Senator Webb and I were honored to recommend 
both Judge Davis and David Novak for these federal 
judgeships. 
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I also note that Senator Webb and I have worked 
closely together to provide the White House with 
recommendations of outstanding nominees to serve on 
the United States Court of Appeals for the Fourth 
Circuit. I am pleased that the White House recently 
nominated Virginia Supreme Court Justice Steve 
Agee for one of the “Virginia” vacancies on the court, 
and I hope the Committee will soon schedule a 
confirmation hearing for Justice Agee. 
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With respect to Judge Davis, I have had the 
privilege of knowing Mark for several years. In fact, 
he worked as an intern in my office while attending 
the University of Virginia, and then later, in 1984, he 
began his professional career as a Staff Assistant in 
my office before he went to law school. 

After earning his JD from the Washington & Lee 
University School of Law in 1988, Judge Davis served 
as a Law Clerk for the Honorable John MacKenzie on 
the United States District Court for the Eastern 
District of Virginia. 
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Subsequent to his clerkship, he entered the 
private legal practice, first at McGuire Woods and 
then at Carr & Porter. He worked as a litigation 
attorney on cases before both federal and state courts 
in several areas, including tort, maritime, and 
municipal and employment law. 

In 2003, the Virginia General Assembly 
unanimously confirmed him to serve as a judge on the 
Third Judicial Circuit of Virginia in Portsmouth, 
Virginia. Today, he serves as Chief Judge of this five- 
judge circuit. 
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Mr. Chairman, Judge Davis is one of Virginia’s 
best and brightest, and clearly he is eminently 
qualified to serve on this prestigious court. In 
addition to having the support of his home state 
Senators, Judge Davis received the highest 
recommendation of the Virginia State Bar Association 
and the American Bar Association. 

I urge my colleagues on the Committee to support 
his nomination. 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 01286 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN:CMORC 



1277 


SENATOR WARNER’S STATEMENT TO THE SENATE JUDICIARY 
COMMITTEE ON THE NOMINATION OF DAVID NOVAK 



The nomination of David Novak also stems from 
the same bipartisan collaborative process that Senator 
Webb and I conducted. 

He is an eminently skilled prosecutor and will 
make an outstanding federal judge. Mr. Novak is 
supported here today by his family, including his wife 
Martha and his two daughters, Nicole and Katie. 
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Simply put, David Novak is a highly impressive 
nominee. In 1983, he graduated from St. Vincent 
College with a Bachelor of Science degree. He then 
attended the Villanova University Law School and 
earned his JD in 1986. Subsequent to earning his law 
degree, Mr. Novak began his career in the 
Philadelphia District Attorney’s Office and worked 
there for five years. 
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In 1991, he served in the United States 
Department of Justice’s Criminal Division, Money 
Laundering Section. Later that year, he served as an 
Assistant United States Attorney in the Southern 
District of Texas, where he successfully prosecuted 
members of the Cali and Mexican drug cartels and 
oversaw an international money laundering task force. 
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In 1994, Mr. Novak moved to Richmond, 

Virginia, to serve as an Assistant US Attorney in the 
Richmond Division of the Eastern District of Virginia. 
Shortly after the September 11 attacks, he successfully 
prosecuted Zacarias Moussaoui for his role in the 
attacks. The investigation and trial lasted over four 
years and was one of the most complex criminal 
prosecutions this country has ever seen. 
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Mr. Chairman, it is clear to me that David Novak 
is eminently qualified to serve on this prestigious 
court. Based on Mr. Novak’s 20 year record as a 
prosecutor, his dedication to public service, and the 
fact that he earned the highest recommendations from 
both the American and Virginia State Bar 
Associations, Senator Webb and I jointly 
recommended him for this position. 
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Before I conclude my remarks in support of Mr. 
Novak, I do want to note for the record that, prior to 
this hearing, I did bring to the attention of the 
Chairman, the Ranking Member, and their staffs an 
additional matter that may be explored in questions of 
the nominee. I have also consulted with the 
Administration on this matter. 

I thank the Chairman for holding today’s hearing 
on this highly qualified nominee, and I urge my 
colleagues on the Committee to support his 
nomination. 
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Statement of Senator Jim Webb 

On the Confirmation of David J. Novak and Mark Davis to be Judges 
on the U.S. District Court for the Eastern District of Virginia 

And 

Elisebeth Cook Collins to be 
Assistant Attorney General for Legal Policy at the 
U.S. Department of Justice 

Before the Senate Judiciary Committee 

April 3, 2008 


Mr. Chairman, today it is my distinct pleasure to offer my support — along 
with my colleague Senator Warner — for the nominations of Judge Mark 
Davis and Mr. David J. Novak to be Judges on the United States District 
Court for the Eastern District of Virginia. 


Chairman Leahy and Ranking Member Specter, I am also pleased to 
introduce to you Elisebeth Cook Collins, a Virginian who has been 
nominated to be Assistant Attorney General for Legal Policy at the 
Department of Justice. 

The Constitution assigns a pivotal role to the United States Senate in the 
advice and consent process related to Federal judges. These judgeships are 
lifetime appointments, and Virginians expect me and Senator Warner to take 
very seriously our constitutional duties. It matters not whether a nominee is a 
Republican or a Democrat, but rather whether the nominee will be respectful 
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of the Constitution, impartial, balanced, and fair-minded to those appearing 
before him or her. 

In light of these criteria. Senator Warner and I undertook a careful and 
deliberative process to find the most qualified judicial nominees. Our 
collaborate process involved a thorough records review and rigorous 
interviews. We are of the opinion that both Judge Davis and Mr. Novak meet 
these high standards. These two men were on the joint list of recommended 
judge nominees that we submitted to President Bush last year. We are 
pleased that President Bush has chosen to respect our diligent bipartisan 
work. 

Therefore, Senator Warner and I commend Judge Davis and Mr. Novak to 
this committee for prompt and fair consideration, with our endorsement of 
their nominations. 

The careers of these nominees are impressive. 

Judge Davis is regarded as a patient, thoughtful individual who exhibits the 
highest degree of ethics and professionalism. After graduating law school. 
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Judge Davis began his legal career as a law clerk to Judge John A. 
MacKenzie who served as judge on the United States District Court for the 
Eastern District of Virginia (1988-1989), In 1989, Judge Davis joined 
McGuire Woods, LLP, where he worked as a partner from 1996 until 1998. 
Judge Davis has also worked as partner at Carr & Porter LLC (1998-2003). 
Since 2003, Judge Davis has served on the Third Judicial Circuit of Virginia, 
and has been the Chief Judge since 2006. 

The Virginia Bar Association rated Judge Davis as highly qualified. Judge 
Davis’s written opinions reflect his keen intellect, and the extent to which he 
values communicating his reasoning to counsel and litigants. Further, Judge 
Davis is active in myriad community and civic organizations. Judge Davis 
received his B.A. in Government from the University of Virginia in 1984, 
and his J.D. from Washington and Lee University School of Law in 1988. 

Since graduating law school, Mr. Novak’s career also has reflected his 
commitment to public service and to professional excellence. Mr. Novak 
began practicing law as an Assistant District Attorney in the Philadelphia 
District Attorney’s Office (1986-19991). From 1991 until 1994, Mr. Novak 
investigated and prosecuted South American drug cartels’ money-laundering 
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operations, which resulted in the imposition of a $7 million civil penalty 
against American Express Bank, and the forfeiture of approximately $40 
million of drug proceeds. Since 1994, Mr. Novak has been an Assistant U.S. 
Attorney (Senior Litigation Counsel) for the Eastern District of Virginia. In 
this capacity, Mr. Novak prosecuted Zacarias Moussaoui, the only person 
convicted of offenses related to the September 11, 2001 terrorists’ attacks. I 
want to note for the record that I am aware of additional questions that this 
Committee may wish to explore with Mr. Novak. 

Mr. Novak lives with is wife, Ms. Martha Lilia Novak, and two children in 
Richmond, Virginia. Mr. Novak received his B.S. from St. Vincent College 
(1983), and received his J.D. from Villanova University School of Law 
(1986). 

Elisebeth Cook joined the Department of Justice in March 2005 as a Deputy 
Assistant Attorney General in the Office of Legal Policy. Since January of 
2008 she has been Acting Assistant Attorney General where she manages 
the development of civil and criminal policy initiatives, the creation of 
departmental regulations, and the Department's role in the confirmation of 
the President's judicial nominees. 
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Prior to joining the Department of Justice, Ms. Cook was a litigator with the 
Washington, D.C. law firm of Cooper & Kirk, PLLC. She clerked for the 
Honorable Laurence H. Silberman of the United States Court of the Appeals 
for the District of Columbia Circuit and the Honorable Lee H. Rosenthal of 
the United States District Court for the Southern District of Texas. Ms. Cook 
received her J.D. with honors from Harvard Law School, where she was 
Deputy Editor-in-Chief of the Harvard Journal of Law & Public Policy, and 
received her B.A. with honors from the University of Chicago. 

Ms. Cook has lived in Virginia since 1979 and is a proud product of Fairfax 
County schools, having attended and graduated from Haycock Elementary, 
Longfellow Intermediate, and McLean High School. 

In 2003, Ms. Cook married her husband, James Andrew Cook and they 
currently reside in Northern Virginia. 

I want to thank you Mr. Chairman for the opportunity to make these 
remarks about this outstanding Virginians. In particular, Mr. Chairman, I 
want to express my gratitude for the expeditious way the Senate has moved 
the nominations of Judge Davis and Mr. Novak through the process during 
the 1 1 0* Congress. Again, it is with pride that I join Senator Warner in 
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recommending Judge Mark Davis and Mr. David Novak to each of my 
colleagues on this committee and the entire United States Senate. 
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NOMINATIONS OF G. STEVEN AGEE, NOMINEE 
TO BE U.S. CIRCUIT JUDGE FOR THE 
FOURTH CIRCUIT; WILLIAM T. LAWRENCE, 
NOMINEE TO BE U.S. DISTRICT JUDGE FOR 
THE SOUTHERN DISTRICT OF INDIANA; AND 
G. MURRAY SNOW, NOMINEE TO BE U.S. 
DISTRICT JUDGE FOR THE DISTRICT OF 
ARIZONA 


THURSDAY, MAY 1, 2008 

U.S. Senate, 

Committee on the Judiciary, 

Washington, DC 

The Committee met. Pursuant to notice, at 2:15 p.m., in room 
SD-226, Dirksen Senate Office Building, Hon. Benjamin L. Cardin, 
presiding. 

Present: Senators Specter, Kyi, and Brownback. 

First, let me thank Senator Leahy for allowing me to chair to- 
day’s hearing. In today’s hearing, we will consider for U.S. Circuit 
Court Judge for the Fourth Circuit Justice George Steven Agee; for 
the U.S. District Court for the Southern District of Indiana, Judge 
William Thomas Lawrence; and for U.S. District Court for the Dis- 
trict of Arizona, Judge Gene Murray Snow. 

Before I give my opening statement, with the permission of Sen- 
ator Specter, we’re going to recognize Senator Kyi for an opening 
statement. 

PRESENTATION OF G. MURRAY SNOW, NOMINEE TO BE U.S. 

DISTRICT JUDGE FOR THE DISTRICT OF ARIZONA BY HON. 

JON KYL, A U.S. SENATOR FROM THE STATE OF ARIZONA 

Senator Kyl. Mr. Chairman, I very much appreciate your cour- 
tesy, and apologize in advance to my colleagues, as well as to those 
nominees who are here. I am not feeling well and I’m going to be 
leaving immediately after I introduce Judge Snow. So, please for- 
give me. 

But I did want to be here to commend Judge Snow to the mem- 
bers of the Committee. I strongly support his nomination to the 
U.S. District Court for the District of Arizona, and would note that 
Senator McCain joins me in this strong recommendation. 

Judge Snow has served on the Arizona Court of Appeals since 
the year 2002. Prior to that, he was a partner at the firm of Osborn 
& Maladon in Phoenix. He received his bachelor’s degree magna 
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cum laude, and his law degree magna cum laude, both from 
Brigham Young University, and was Order of the Coif. 

He clerked for the Tenth Circuit for Judge Steven Anderson after 
his graduation and was an Adjunct Professor of Political Science at 
Arizona State University for 7 years. He also served 4 years on the 
State Bar of Arizona Ethical Rules Review Group, and for 6 years 
on the Committee on Rules of Professional Conduct. The American 
Bar Association unanimously gave Judge Snow its highest rating 
of “Well Qualified”. 

As I say, Mr. Chairman, both Senator McCain and I offer our 
strongest recommendation for the confirmation of Judge Snow, and 
I appreciate, again, the courtesy of you and my colleagues. 

Senator Cardin. Thank you. Senator Kyi. 

STATEMENT OF HON. BENJAMIN L. CARDIN, A U.S. SENATOR 
FROM THE STATE OF MARYLAND 

Senator Cardin. Today the Senate Judiciary Committee meets to 
undertake one of its most serious duties, and that is the confirma- 
tion of Federal judges to a lifetime appointment. 

Today, part of the hearing, of course, is the testimony that we’ll 
hear from the nominees. We also have had submitted to our Com- 
mittee detailed information, which is also available to all the mem- 
bers of the U.S. Senate. 

I want to thank all three of our nominees for their commitment 
to public service, and particularly want to acknowledge their fami- 
lies for the sacrifices that they have made. 

Let me just, if I might for the record, make a quick comment 
about the confirmation process, since there’s been much stated 
about this. I really want to compliment our Chairman, Senator 
Leahy, and our Ranking Member, Senator Specter, because I think 
the record of this Congress has been a strong record on the con- 
firmation process and I do compliment both the Chairman and Sen- 
ator Specter. 

At the end of the Clinton administration there were 32 vacancies 
that were unconfirmed for the Circuit Court of Appeals. Right now, 
we have 12 Circuit Court judges that have not been filled. We are 
acting on one today by hearing, and Senator Leahy has announced 
that there will be hearings on two additional Michigan Circuit 
Court of Appeals judges; on May 7, we’re going to have a public 
hearing. So, we are moving forward on the Circuit Courts. 

Including the District Court vacancies, there was an overall va- 
cancy rate of 80 at the end of the Clinton administration, and we 
now have about 46. I mention that just so we can try to set the 
record straight and move forward on the hearings of three judges 
today, and I do look forward to their testimony. 

With that, I would recognize Senator Specter. 

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM 
THE STATE OF PENNSYLVANIA 

Senator Specter. Thank you, Mr. Chairman. Let the record 
show that I begin with the observation that I do not object to these 
hearings. It would be foolhardy to object to any judicial confirma- 
tion hearings in this Congress under the prevailing facts. 
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But I do think it important to express some concerns. We are 
now seeing the continued exacerbation of the balance between the 
two parties. In the last 2 years of a Presidential administration, 
where the White House is controlled by one party and the Senate 
by the other. 

In my personal experience, going 20 years back, in the last 2 
years of President Reagan’s administration, inappropriate tactics 
were used by the Democrats, who controlled the Senate. The same 
prevailed in the last 2 years of President Bush the first. It got 
worst around Clinton. Let me agree with you, Mr. Chairman, when 
you said that there are fewer vacancies now than there were dur- 
ing the Clinton administration. The pattern has been to exacerbate: 
at one level during Reagan, higher in Bush, higher still in Clinton, 
and I said so at the time. 

As the record shows, I voted for Clinton judges who were quali- 
fied, and I expressed myself on the Senate floor to that effect and 
I stood against the Republican caucus, which I thought was wrong. 
Now I think the Republican caucus is right and I am prepared to 
leave the caucus. That’s my given position as Ranking Member on 
this Committee. It is fresh in our memories, what we went through 
in 2005 when we had the repeated filibusters — I shall not elaborate 
upon them. They’re etched indelibly on the public record. 

The confrontation with the so-called constitutional, or nuclear, 
option to upset a longstanding tradition of the Senate on filibuster, 
narrowly — to changing the procedures in the Senate, whose proce- 
dures have maintained the independence of the Federal judiciary 
and the impeachment proceeding of Justice Chase in 1805 and the 
power of the presidency and the impeachment proceeding in Presi- 
dent Johnson in 1868. So we’ve been on the edge. 

I do disagree, Mr. Chairman, with the characterization that the 
record is a good one. I will not burden the record with the lengthy 
statistics and long speeches and the extraordinary exchange of let- 
ters which have taken place, all of which prove nothing. You can 
manipulate the statistics any way a speaker likes. 

We have, today, a commitment — perhaps it’s a commitment of a 
sort — to confirm three Circuit judges by Memorial Day. Maybe it’s 
only a best-efforts commitment, but there is some tenuousness as 
it’s expressed by the Majority Leader and the Chairman of the 
Committee. 

Now we’re looking at three nominations, the nomination of Jus- 
tice Agee, whom I saw briefly yesterday, and I greeted him in a 
rather unusual fashion. I said, “Justice Agee, I think you’re in a 
pretty good position on the confirmation process because there are 
other nominees who I dislike more than you.” That is sort of a 
strange way to put it, but that happens to be a fact. Justice Agee, 
and perhaps Justice White and Judge Kethledge — I’m not sure I 
have all the titles straight — are in preferred position because Peter 
Keisler, Judge Robert Conrad, and Mr. Matthews are more heartily 
rejected than any other Republican nominees. 

There are some statistics which are worth noting very, very brief- 
ly. I will only use Helene White for illustrative purposes. She was 
nominated on April 15th. Let’s see. This is May 1st. That’s 16 days. 
She has a hearing scheduled for May the 7th. That’s 22 days. Peter 
Keisler has been waiting for a Committee vote for over 670 days; 
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Judge Conrad has been waiting for a hearing for over 285 days; 
Mr. Steve Matthews has been waiting for a hearing for over 235 
days. 

Now, a concern that I express, but I do not intend to dwell on 
it, is that the regular order of the Senate cannot be maintained on 
the hearing schedule, illustratively, for Helene White. Her nomina- 
tion date was April i5th. Her questionnaire was received on April 
25th. The FBI investigation started the same day, April 25th. Her 
ABA rating has not been received, and is not be expected prior to 
the hearing. 

With the hearing on May 7th, the hearing record would be open, 
customarily, 7 days until May 14th. The earliest mark-up, if there 
were no questions for the record, which there customarily are, 
would be May 15. The earliest mark-up, if there are questions for 
the record, would be May 22nd. The earliest mark-up, if no ques- 
tions and held over for 1 week, would be May 22nd. There is scant 
time to confirm before we adjourn for Memorial Day. 

Now, that sequence I’ve gone into in a, believe it or not, abbre- 
viated fashion to point up what the regular order is for this Com- 
mittee to give due consideration to the qualification of a Circuit 
judge for a lifetime appointment. I don’t have to emphasize the im- 
portance of that position. 

Faced with not having confirmation or having a hurried con- 
firmation, we Republicans will take a hurried confirmation. That’s 
only because we don’t have any realistic choice. But I don’t think 
it should pass without having it known for the record, and noted 
emphatically, that regular order is not followed. When you don’t 
follow regular order, there’s enormous potential to get into trouble. 
But I repeat: I do not object to this schedule. I don’t want to hear 
any reason to cancel this unsatisfactory schedule. Unsatisfactory as 
it is, it’s better than no schedule. 

I ask consent that a series of letters from Senator McConnell and 
me to the Leader and Chairman Leahy be made a part of the 
record, and I will only make a very brief reference to one. 

Senator Cardin. Without objection, they will be made part of the 
record. 

[The letters appear as a submission for the record.] 

Senator Specter. Dated yesterday from the Majority Leader to 
the Republican Leader and to me, where he notes that “No one pre- 
sumed to instruct Senator Specter about the sequence of nomina- 
tions during the years he served as Chairman of the Judiciary 
Committee.” Well, that’s true. No one did presume to instruct me 
because no one had any call to do so. 

I refer to only two illustrations. We had two Supreme Court 
nominations and I consulted in great detail with the Chairman of 
the Committee, with the Ranking — now Chairman, Senator Leahy, 
then Ranking — and meetings involving Senator Reid and Senator 
McConnell as well. The White House was insistent on having the 
hearing for Chief Justice Roberts begin on August 24th, insistent — 
a meeting in the living quarters of the White House attended by 
the President, the Vice President, and all the Republican leader- 
ship, and that was what was to be done. 

And I didn’t think it was a good idea to start a hearing in August 
for the Supreme Court, consulted with Senator Leahy, and began 
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in regular order after Labor Day. On the confirmation of Justice 
Aleto, the White House insisted on having it done before Christ- 
mas. Without getting into the number of opinions and the details 
and the timing, it didn’t make sense. I consulted with Senator 
Leahy and it was scheduled after January. So, there’s no need to 
instruct Arlen Specter, serving as Chairman, as to what to do. 
There was total consultation with the Minority. 

On this schedule, there has been none, N-O-N-E. Just for the 
record, and let it be noted that the President personally told me 
after the confirmations of Chief Justice Roberts and Justice Aleto 
that the proper schedule was followed. 

Mr. Chairman, I’m delighted to proceed. 

Senator Cardin. Thank you. Senator Specter. 

Without objection. Chairman Leahy’s statement will be made 
part of the record, with the opportunity to add some additional let- 
ters that would complete the letters that Senator Specter has en- 
tered into the record. 

[The prepared statement of Chairman Leahy appears as a sub- 
mission for the record.] 

Senator Cardin. Let me just briefiy comment that it seems like 
the Democratic leadership is criticized when it moves too slow or 
when it moves too fast. Yes, we are moving quickly, thanks to the 
cooperation of the two Senators from Virginia and the two Senators 
from Michigan. We are trying to move as quickly as we possibly 
can without compromising the appropriate Senate responsibilities 
on the confirmation process of judges to the Circuit Court of Ap- 
peals. We will move as quickly as we can, knowing full well that 
any member has certain prerogatives on both sides of the aisle. 

I just want to point out also. Senator Specter, for the record that 
we have confirmed, the U.S. Senate, three appointees to the appel- 
late court that were objected to by Democrats. One was a very con- 
tested situation. The delay in the confirmation of that judge was 
as a result of the Republicans, who wanted additional time in order 
to try to get the necessary votes for confirmation. The strategy was 
successful. You were able to obtain the necessary support for an af- 
firmative vote in the Committee and on the floor. 

In two other cases, one in which I chaired the hearing, there 
were objections, but no efforts made at all to delay the process. I 
again repeat the numbers. I think those who are watching this can 
judge by the performance. But I will point this out: there have been 
over 60 filibusters led by the Republicans this year. The most re- 
cent was the FAA, Federal Aviation Administration, reauthoriza- 
tion bill that’s on the floor of the U.S. Senate as we speak. 

We’re unable to bring it to a vote because the Republicans are 
using their prerogatives to require filibuster votes and the time to 
run on different procedural votes. This is not the first time, it’s 60 
times. I would say that the failure of us to act on the FAA reau- 
thorization bill has real consequences on the safety of those who 
use our air traffic system. 

There has not been one filibuster on the floor of a judicial ap- 
pointment. Not one. So I just think you should look at the way this 
has been handled. I’m a new member of the U.S. Senate, but I 
deeply respect the manner in which Chairman Leahy has exercised 
his responsibilities as Chairman in handling judicial nominations 
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from this administration, and I think the record will speak for the 
fact that the Senate has carried out its responsibility. 

With that, I’m going to recognize, first. Senator Lugar to intro- 
duce one of our nominees. 

Oh. If I could just correct the record. I just want to correct one 
more thing in the record with Judge Agee. I just want to make it 
clear, I don’t know of anybody on our side that thinks you’re objec- 
tionable, so I just want to make sure — there’s not a scale here. We 
very much respect your background. I just want to correct that 
from Senator Specter’s point of view. 

Thank you. 

PRESENTATION OF WILLIAM T. LAWRENCE, NOMINEE TO BE 

U.S. DISTRICT JUDGE FOR THE DISTRICT OF INDIANA BY 

HON. RICHARD LUGAR, A U.S. SENATOR FROM THE STATE 

OF INDIANA 

Senator Lugar. Mr. Chairman, I bring good news to the Com- 
mittee. My esteemed colleague. Senator Bayh from Indiana, and I 
have consulted about our nominee today, and we’re privileged to be 
here together to introduce an outstanding District Court nominee 
for the Southern District of Indiana, namely, William Thomas Law- 
rence. 

I would first like to thank the Senate Judiciary Chairman, Sen- 
ator Pat Leahy, the Ranking Member, Senator Arlen Specter, and 
the presiding Chairman, Senator Ben Cardin, for holding this hear- 
ing today and for moving so promptly on this nomination. 

I am pleased that Bill is joined here today by his wife Jeanie, his 
daughter Kate Simons, and his brother Tony, who are right beside 
us here. 

Mr. Chairman, on December 18, 2007 the Senate voted to con- 
firm the nomination of John Tinder to serve on the Seventh Circuit 
Court. John was a distinguished leader on the Indiana Southern 
District Court, and I know that his successor will need to possess 
the same degree of integrity and intelligence. Given this need for 
strong leadership, I was pleased to commend William Lawrence to 
President Bush for consideration. 

This selection was the product of a bipartisan process and reflec- 
tive of the importance of finding highly qualified Federal judges to 
carry forward the traditions of fair, principled, and collegial leader- 
ship. 

I have known Bill for many years and I have always been im- 
pressed with his high energy, his resolute integrity, and his re- 
markable dedication to public service. 

William Lawrence attended Indiana University, where he re- 
ceived both his undergraduate and law degrees. He then entered 
private practice, but also devoted time to serve as a public defender 
in the Marion County, Indiana courts. Subsequently, he served 
part-time as a master commissioner for the Marion County Circuit 
Court. 

In 1996, Judge Lawrence was elected to the Marion County Cir- 
cuit Court. In this position he built a reputation for fairness and 
efficiency. The Marion County Circuit is one of the busiest in the 
State of Indiana. In less than 3 years. Judge Lawrence reduced the 
number of pending cases by 20 percent. This impressive perform- 
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ance on the bench led to his appointment in 2002 to serve as a U.S. 
magistrate judge. 

Throughout his year, his reputation for personal courtesy, fair- 
ness, decency and integrity was equally well-earned and wide- 
spread among colleagues and opposing counsel alike on both sides 
of the political aisle. I am also pleased that Bill’s experience and 
professionalism were recognized by the American Bar Association, 
which rated him, by a substantial majority of the committee, “Well 
Qualified”. 

I would like to thank, again, the Chairman for this opportunity 
to present William Lawrence to the Committee. I believe he will 
demonstrate remarkable leadership and will appropriately uphold 
and defend our laws under the Constitution. 

I thank you, Mr. Chairman. 

Senator Cardin. Thank you. Senator Lugar. 

Senator Warner, if you don’t mind, I think we’ll hear from Sen- 
ator Bayh next. 

Senator Warner. Absolutely. 

Senator Cardin. Senator Bayh? 

PRESENTATION OF WILLIAM T. LAWRENCE, NOMINEE TO BE 

U.S. DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF IN- 
DIANA BY HON. EVAN BAYH, A U.S. SENATOR FROM THE 

STATE OF INDIANA 

Senator Bayh. Thank you, Mr. Chairman. It is a privilege for me 
today to appear before this Committee, for several reasons. First, 
as Senator Specter will recall, my father served on this Committee 
for 18 years and loved the business of the Judiciary Committee, in- 
cluding the process of confirming judges. So, we have a great deal 
of respect in our family for the work you so ably do. 

Second, I’m just happy to talk about something other than the 
Indiana primary coming up next Tuesday. 

[Laughter.] 

The reason for that, is that we in Indiana care about, frankly, 
a lot more important things than politics, and one of them is ensur- 
ing that justice is dispensed here in our State and across our coun- 
try. 

I regret, as both of you have outlined, the course of events over 
the last 30 or so years. Dick, I had the feeling we had wandered 
into the congressional equivalent of the “War of Roses” here today. 
But regardless of how all this started, we need to find a better path 
to get our way out of it. 

I want to publicly thank my colleague and friend. Senator Lugar, 
for the respect and the comity with which he has conducted this 
process. He reached out to me, consulted with me, asked me to do 
my own due diligence, and not surprisingly, I ended up reaching 
the same conclusions about the nominee that he did. 

Judge Lawrence has served our community in a variety of capac- 
ities, always intelligence, always with honor, and always with what 
we would call the highest standards of judicial temperament. He 
enjoys my full and unqualified support. I hope that perhaps the 
kind of cooperation that we have here and that our colleagues from 
Virginia apparently have can perhaps set a better example going 
forward. 
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The final thing I would say, Mr. Chairman, just on a personal 
note, my first job out of law school was to be a law clerk in the 
Southern District of Indiana, where I hope Judge Lawrence will 
soon serve. As a young lawyer, I looked up to those judges. They 
were men not only who were learned, but tried to do right by the 
people who came before them, people like Judge Nolan, Judge 
Steckler, Judge Dillon. I have no doubt in my mind whatsoever 
that Judge Lawrence will serve in a similar capacity for the people 
of Indiana, and I am proud to come before you and second the high 
regard of our colleague. Senator Lugar. 

Senator Cardin. We thank both of you for your introductions. 

Senator Warner. 

PRESENTATION OF G. STEVEN AGEE, NOMINEE TO BE U.S. 

CIRCUIT COURT JUDGE FOR THE FOURTH CIRCUIT BY HON. 

JOHN WARNER, A U.S. SENATOR FROM THE STATE OF VIR- 
GINIA 

Senator Warner. Might I just say that I was very touched by the 
remarks of Senator Bayh on behalf of Senator Lugar. Senator 
Lugar is one of the great icons in this institution, and I, too, am 
privileged to enjoy his friendship and his confidence. To see the two 
Senators from the State of Indiana here joined on this, I think, is 
a clear indication of how this institution can, and often does, work 
in a truly bipartisan way. 

I am privileged to be joined by my colleague. Senator Webb, and 
had it not been for his concurrence in certain views on this, we 
would not be here today on behalf of this distinguished individual, 
Mr. Agee. 

I would also like to pay recognition to someone in the audience, 
Susan Magill. Susan was my administrative assistant for many 
years, but in total served in my office for almost 25 years of my 
30. She grew up with the nominee, and he and her late brother 
were law partners. She was the one to bring to my attention this 
outstanding nominee for the bench. 

Now, I want to ask unanimous consent to put my full statement 
in. 

Senator Cardin. Without objection, it will be. 

[The prepared statement of Senator Warner appears as a submis- 
sion for the record.] 

Senator Warner. I think that will cover the points, and I think 
that time is sliding by here. 

I also indicate that in my years here I’ve enjoyed support of the 
Chairman of this Committee in the nominations that I’ve made. 
I’ve had a hand in working with every single Federal judge now sit- 
ting in Virginia, and I would not have been able to achieve that 
without the cooperation of both the Democrats and the Republicans 
in seeking to get those nominations through. 

So, I thank Chairman Leahy, I thank my old friend. Chairman 
Specter, and indeed the presiding officer here today. I note that 
this is for the Fourth Circuit, and that the great State of Maryland 
is an integral part of the Fourth Circuit, so indirectly the Chair has 
a special interest in this nomination. 
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I think we have come forth, Senator Wehb and I, with an out- 
standing individual. He is joined by his lovely wife today. Nancy, 
would you stand? And their son, Zach. Thank you very much. 

This fine man has had an extraordinary career in the academic 
world, and indeed, I think I’ll get right to the point. He was a 
magna cum laude graduate from Bridgewater College in Virginia. 
He subsequently took his law degree at my school, the University 
of Virginia law school. His academic record at that school, I might 
add, was considerably better than mine, which indicates why he is 
there and I am here. 

Since his graduation from law school, he has been engaged in the 
legal community for 30 years. He found time to serve in the U.S. 
Army Reserve as a Judge Advocate General, rising to the rank of 
major. 

From 1982 to 1994, he was a member of the Virginia House of 
Delegates in the General Assembly. That’s our State legislature. 
Then, of course, in 2000, the General Assembly unanimously con- 
firmed him for the Virginia Court of Appeals, and subsequently 3 
years later the General Assembly once again unanimously con- 
firmed him to a seat on the Virginia Supreme Court. 

Mr. Chairman and members of the Committee, this is a very 
eminently qualified individual to serve America on the Federal Cir- 
cuit Court, Fourth Circuit. 

Senator Cardin. Senator Warner, thank you very much. 

Senator Webb. 

PRESENTATION OF G. STEVEN AGEE, NOMINEE TO BE U.S. DIS- 
TRICT JUDGE FOR THE FOURTH CIRCUIT BY HON. JIM 

WEBB, A U.S. SENATOR FROM THE STATE OF VIRGINIA 

Senator Webb. Thank you, Mr. Chairman and Senator Specter. 
It’s my pleasure to join with our senior Senator from Virginia in 
offering our support for this nomination. All of us are acutely 
aware of the vitally important role that the Constitution assigns to 
the Senate in this process and I am very grateful for the guidance 
and the cooperation that Senator Warner has shown over the past 
year and a half on these issues. We undertook a very careful and 
deliberate joint process in order to find the most qualified nomi- 
nees, and this process involved a thorough records review and rig- 
orous interviews which we conducted jointly. 

We, I think, are both of the opinion that Justice Agee not only 
met these standards, but exceeded them. He is on the joint list of 
recommended nominees that we submitted to the President last 
year and I am pleased that the President has chosen to respect all 
of the diligence and bipartisan work that went into this. 

Justice Agee is regarded as a jurist of superior intellect and judi- 
cial temperament who exhibits the highest degree of integrity and 
professionalism. I won’t repeat his qualifications. I would ask that 
my full statement be submitted as a part of the record. 

Senator Cardin. Without objection. 

[The prepared statement of Senator Webb appears as a submis- 
sion for the record.] 

Senator Webb. But I want to thank the Chairman and Senator 
Specter for this opportunity to come before you and for the expedi- 
tious way that you have moved, at least this nomination, through 
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the process. I am very proud to be sitting with Senator Warner 
here, recommending this candidate. 

Thank you. 

Senator Cardin. Well, let me thank all four of our colleagues. 
The way that you have handled these nominations, working to- 
gether, putting partisan politics aside, makes it a lot easier for our 
committee and for the U.S. Senate. So, my applause to all four of 
you for what you’ve done for Indiana, for Virginia, and Senator 
Warner, you pointed out, it affects my State of Maryland. We very 
much appreciate the manner in which you have brought forward 
these nominations. 

Thank you. 

Senator Specter. Mr. Chairman, just a word of comment. Let me 
congratulate our four distinguished colleagues for their presen- 
tations. It is always a treat to hear Senator Lugar on any subject. 
Senator Lugar established a record in Indiana by being elected to 
a sixth term in 2006, but then he held the record which he’d estab- 
lished when being elected to a fifth term in the year 2000. So, it’s 
just one record after another. I saw your father yesterday, former 
Senator Birch Bayh, in the corridor. He looks like he stepped right 
out of your age bracket, Evan, fit and ready to go. He would pass 
as a brother, and not necessarily a younger brother. But he could 
be a brother. 

I compliment Senator Warner and Senator Webb for coming to- 
gether. It’s been contentious. You worked it out, and it ought to be 
a model. It ought to be a model for the Fourth Circuit, which is 
so desperately in need of judicial manpower. It’s always a treat to 
hear Senator Warner. The problem is, we’re not going to be treated 
to it much longer. Senator Webb has already established himself in 
this body. But when you have Senator Lugar and Senator Warner 
on the podium on the same day, it’s a good day, notwithstanding 
one or two other problems which I’ve already mentioned. 

[Laughter.] 

Thank you. 

Senator Cardin. Thank you all very much for your testimony. 

If I can now ask our nominees. Justice George Steven Agee, 
Judge William Thomas Lawrence, and Judge G. Murray Snow to 
come forward, and I will first administer an oath. If you would 
please remain standing, and we’ll swear you in under an oath. 

[Whereupon, the nominees were duly sworn.] 

Senator Cardin. Thank you. Please be seated. 

We would welcome a brief opening statement in which we would 
hope that you would introduce your family that may be here today. 

We’ll start off with Judge Agee. 

STATEMENT OF G. STEVEN AGEE, NOMINEE TO BE U.S. 

CIRCUIT JUDGE FOR THE FOURTH CIRCUIT 

Judge Agee. Thank you, Mr. Chairman. I am privileged to have 
with me today my wife Nancy and my son Zach, who Senator War- 
ner introduced just a few moments ago, a number of other friends, 
including Susan McGill, who Senator Warner introduced, and some 
of my former law clerks. I’d like to take this opportunity to thank 
you, Mr. Chairman, for the opportunity to appear before the Com- 
mittee. I appreciate the nomination from President Bush, and in 
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particular I appreciate the confidence that’s been expressed in my 
by Senator Warner and Senator Webb. Last, I’d like to thank my 
family for standing by me through this. 

[The biographical information follows:] 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

QUESTIONNAIRE FOR JUDICIAL NOMINEES 

PUBLIC 


1 . Name : Full name (include any former names used). 

George Steven Agee 

2 . Position : State the position for which you have been nominated. 

United States Circuit Judge for the Fourth Circuit. 

3. Address : List current office address. If city and state of residence differs from your 
place of employment, please list the city and state where you currently reside. 

Office: Supreme Court of Virginia 

100 N. Ninth Street 
Richmond, Virginia 23219 

Residence: Salem, Virginia 

4. Birthplace : State year and place of birth. 

1952; Roanoke, Virginia 

5. Marital Status : (include name of spouse, and names of spouse pre-marriage, if 
different). List spouse’s occupation, employer’s name and business address(es). Please, 
also indicate the number of dependent children. 

1 am married to Nancy Howell Agee (maiden name Nancy Scott Howell). 

She is the Chief Operating Officer and Executive Vice President, Carilion Clinic, P. O. 
Box 13727, Roanoke, Virginia 24036. We have one dependent child. 

6. Education : List in reverse chronological order, listing most recent first, each college, 
law school, or any other institution of higher education attended and indicate for each the 
dates of attendance, whether a degree was received, and the date each degree was 
received. 

New York University School of Law, 1977-78; LL.M. (Taxation), 1978 
University of Virginia School of Law, 1974-1977; J.D., 1977 
Bridgewater College, 1970-1974; B. A., 1974 


VerDate Nov 24 2008 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 


Frm 01310 Fmt6601 


Sfmt 6601 


S:\GPO\HEARINGS\47450.TXT SJUD1 


PsN: CMORC 



1301 


7. Employment Record : List in reverse chronological order, listing most recent first, all 
governmental agencies, business or professional corporations, companies, firms, or other 
enterprises, partnerships, institutions or organizations, non-profit or otherwise, with 
which you have been affiliated as an officer, director, partner, proprietor, or employee 
since graduation from college, whether or not you received payment for your services. 
Include the name and address of the employer and job title or job description where 
appropriate. 

Employment: 

March 2003 to present 
Supreme Court of Virginia 
100 N. Ninth Street 
Richmond, Virginia 23219 
Justice 

January 2001 to Febmary 2003 
Court of Appeals of Virginia 
109 N. Eighth Street 
Richmond, Virginia 23219 
Judge 

June 1980 to December 2000 

Osterhoudt, Ferguson, Natt, Aheron and Agee, P.C. 

3140 Chaparral Drive 
Roanoke, Virginia 2401 8 
Shareholder, Director 

March 1979 to May 1980 
Rocovich & Dechow, P.C. 

4415 Electric Road 
Roanoke, Virginia 24018 
Associate 

December 1975 to February 1979 
Marlin, Hopkins & Lemon, P.C. 

10 S. Jefferson Street 
Roanoke, Virginia 24011 
Associate and law clerk 

June to August, 1975 
Hoover & Hoover 
342 S. Main Street 
Harrisonburg, Virginia 22801 
Law clerk 
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June to August, 1974 
Tory Farm 

Bridgewater, Virginia 
Herdsman 

Other paid positions : 

2001 to present 
Agee Mill, LLC 
Salem, Virginia 24153 

Member (Partial interest in family LLC that owns family timber property in Patrick 
County, Virginia.) 

1982- 1994 

Virginia House of Delegates 
Member 

January 1981 to present 
SUWl, LLC 
Salem, Virginia 24153 

Member (Partial interest in LLC that now owns one duplex.) 

January 1981 to December 2001 

OFNAA Partners, LLC (LLC owned law office building). 

Member 

1997 to 2000 

Virginia Criminal Sentencing Commission 

100 N. Ninth Street 

Richmond, Virginia 242 1 9 

Member (Paid for each of four yearly meetings.) 

c. 1985- 1990 
Bank of Shawsville 
Salem, Virginia 24153 

Advisory Board Member (I may have received a small payment per meeting, but 1 am not 
sure.) 

Other affiliations: (all unpaid) 

1985 - present; Bridgewater College Board of Trustees 

c. 1988 - present; Bradley Free Clinic, 1240 3"* Street, Roanoke, Virginia 24011; Board 
of Directors 

1 984 - present; Salem Rotary Club, Salem, Virginia; Member of the Board of Directors, 
c. 1995-96. 
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1995 - present; St.Paul’s Episcopal Church, 42 E. Main Street, Salem, Virginia; Member 
of Vestry, c. 1998-2000. 

1995 - 2000; Western Virginia Foundation for the Arts and Sciences, 1 Market Square, 
Roanoke, Virginia 2401 1; member of the Board of Directors 

8. Military Service and Draft Status : Identify any service in the U.S. Military, including 
dates of service, branch of service, rank or rate, serial number (if different from social 
security number) and type of discharge received. 

From February 15, 1986 to October 21, 1997 I served in the United States Army 
Reserves, Judge Advocate General’s Corp. My last rank was that of Major. I received an 
Honorable Discharge. 

9. Honors and Awards : List any scholarships, fellowships, honorary degrees, academic or 
professional honors, honorary society memberships, military awards, and any other 
special recognition for outstanding service or achievement. 

New York University School of Law partial scholarship, 1977-78 
Outstanding Young Alumnus, Bridgewater College, 1986 
Outstanding Legislator, Virginia Chamber of Commerce, 1993 

10. Bar Associations : List all bar associations or legal or judicial-related committees, 
selection panels or conferences of which you are or have been a member, and give the 
titles and dates of any offices which you have held in such groups. 

Virginia State Bar, 1977 - present 

Member, Board of Governors, Section Lawyer Education (2007 - present) 

District of Columbia Bar, 1 979 - present 

Virginia Bar Association, c. 1980 - present. 

Committees on Taxation & Health Law 

Salem - Roanoke County Bar Association, 1 98 1 — 2000; President, 1990-1991 
Roanoke Bar Association, 1977 - 1981 

11. Bar and Court Admission : 

a. List the date(s) you were admitted to the bar of any state and any lapses in 
membership. Please explain the reason for any lapse in membership, 

Virginia State Bar; May 31, 1977 

The District of Columbia Bar, 1979 — present (currently listed as judicial member) 
There have been no lapses in membership. 
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b. List all courts in which you have been admitted to practice, including dates of 
admission and any lapses in membership. Please explain the reason for any lapse 
in membership. Give the same information for administrative bodies that require 
special admission to practice. 

Supreme Court of the United States; October 21, 1991 

United States Court of Appeals for the Fourth Circuit; June 27, 1988 

United States District Court for the Western District of Virginia; August 14, 1978 

United States District Court for the Eastern District of Virginia; August 6, 1 982 

United States Tax Court; August 11, 1978 

United States Court of Claims; 1979 

Virginia Supreme Court; June 7, 1977 

District of Columbia Court of Appeals, November 9, 1 979 

12. Memberships : 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 10 or 11 to which 
you belong, or to which you have belonged, or in which you have significantly 
participated, since graduation from law school. Provide dates of membership or 
participation, and indicate any office you held. Include clubs, working groups, 
advisory or editorial boards, panels, committees, conferences, or publications. 

Bridgewater College Board of Trustees; 1985 - present. 

Bradley Free Clinic, Board of Trustees; c. 1988 - present 

Salem Rotary Club, 1984 - present; Member of the Board of Directors, c. 1995- 
96. 

St.Paul’s Episcopal Church, c. 1995 - present; Member of Vestry, c. 1998-2000 

Western Virginia Foundation for the Arts and Sciences, Board of Directors, 
Roanoke, Virginia (1995-2000) 

Shawsville Ruritan Club, Shawsville, Virginia c. 1985 - 1994 

Taylor Lodge #23 AF & AM, Salem, Virginia c. 1985 -- 1994 

Shenandoah Club, Roanoke, Virginia c. 1 980 - 1 987 

Roanoke Country Club, Roanoke, Virginia 1 995 - Present 

. b. The American Bar Association's Commentary to its Code of Judicial Conduct 
states that it is inappropriate for a judge to hold membership in any organization 
that invidiously discriminates on the basis of race, sex, or religion. Please 
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indicate whether my of these organizations listed in response to 12a above 
currently discriminate or formerly discriminated on the basis of race, sex, or 
religion - either through formal membership requirements or the practical 
implementation of membership policies. If so, describe any action you have taken 
to change these policies and practices. 

The Shenandoah Club probably discriminated in fact during the time I was a 
member. I subsequently resigned. 

Roanoke Coimtry Club may have discriminated prior to my membership, but has 
not since I’ve been a member. 

During the 1990 session of the General Assembly of Virginia, I wrote the 
language amending Senate Bill 320 to require the Supreme Court of Virginia to 
provide in the canons of judicial conduct that a judge should not have 
membership in any organization which practices invidious discrimination. 

13. Published Writings and Public Statements : 

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, 
editorial pieces, or other published material you have written or edited, including 
material published only on the Internet. Please supply four (4) copies of all 
published material to the Committee. 

I have not authored any books or articles. During the many years of my public 
service I authored numerous editorial pieces. I am providing to the Committee 
copies of editorial pieces which I could find. 

b. Please supply four (4) copies of any reports, memoranda or policy statements you 
prepared or contributed in the preparation of on behalf of any bar association, 
committee, conference, or organization of which you were or are a member. If 
you do not have a copy of a report, memorandum or policy statement, please give 
the name and address of the organization that issued it, the date of the document, 
and a summary of its subject matter. 

None 

c. Please supply four (4) copies of any testimony, official statements or other 
communications relating, in whole or in part, to matters of public policy or legal 
interpretation, that you have issued or provided or that others presented on your 
behalf to public bodies or public officials. 

During my tenure in the General Assembly of Virginia, I often made statements 
on matters of public policy from 1982 to 1993. I no longer have copies of my 
testimony. 
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d. Please supply four (4) copies, transcripts or tape recordings of all speeches or 
talks delivered by you, including commencement speeches, remarks, lectures, 
panel discussions, conferences, political speeches, and question-and-answer 
sessions. Please include the date and place where they were delivered, and 
readily available press reports about the speech or talk. If you do not have a copy 
of the speech or a transcript or tape recording of your remarks, please give the 
name and address of the group before whom the speech was given, the date of the 
speech, and a summary of its subject matter. If you did not speak from a prepared 
text, please furnish a copy of any outline or notes from which you spoke. 

During my tenure in the General Assembly of Virginia, I made numerous 
speeches or talks from 1982 to 1993 in the course of my duties. Other than those 
events, the following is my best recollection of other speeches or talks. 

Virginia Trial Lawyer’s Association meeting on March 28, 2008, appellate 
procedure 

Chesapeake, Virginia Rotary Club’s Citizen of the Year banquet on the Rotary 4- 
way test, 2006 

Commencement address at the Patrick Coimty Education Foundation, 2005 

Virginia Association of Defense Attorneys, 2004 or 2005, appellate procedure 

Coimnencement address at Bridgewater College, 2004 

Roanoke, Virginia Bar Association on September 11, 2001, appellate procedure 

Appalachian School of Law, Grundy, Virginia, 2001, appellate procedure 

Bankruptcy Trustees for the Western District of Virginia, 1995, post Shumate v. 
Patterson proceedings 

1993 Virginia Republican Convention when I sought the nomination for Attorney 
General. 

e. Please list all interviews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these interviews where 
they are available to you. 

During my tenure in the General Assembly of Virginia, I gave many interviews 
between 1982 and 1993. I do not have copies of those interviews. 

Since that time I have given five interviews that I recollect. I gave interviews to 
the Roanoke Times prior to my investitures to the Court of Appeals and Supreme 
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Court of Virginia. I also gave an interview to the Bridgewater Magazine 
regarding my election to the Supreme Court of Virginia and to the Salem Times 
Register . Lastly, I gave an interview to Michelle Dickerson which was a partial 
basis for her chapter in the book Bankruptcy Law Stories . 125 (Robert K. 
Rasmussen ed., Foundation Press 2007). 


14. Judicial Office : State (chronologically) any judicial offices you have held, whether such 
position was elected or appointed, and a description of the jurisdiction of each such court. 

Since March 1, 2003 I have served as a Justice on the Supreme Court of Virginia. I was 
elected by the General Assembly of Virginia for a 12-year term. 

I served as a Judge on the Court of Appeals of Virginia from January 1, 2001 to 
February 28, 2003. I was elected by the General Assembly of Virginia. 


15. Citations: If you are or have been a judge, please provide; 

a. citations for all opinions you have written (including concurrences and dissents); 

Please see the attached document for citations for opinions I have written, 
including Opinions of the Court, Opinions concurring in the judgment, Opinions 
concurring in part and dissenting in part, and Opinions dissenting from the 
judgment, for both the Supreme Court of Virginia and the Court of Appeals of 
Virginia. 

b. a list of cases in which certiorari has been requested or granted; 

Gray v. Commonwealth . 274 Va. 290, 645 S.E.2d 448 (2007), cert, denied Jan. 
14, 2008 

In re Moseley. 273 Va. 688, 643 S.E.2d 190 (2007), cert, denied Nov. 26, 2007 
Juniper v. Commonwealth . 271 Va. 362, 626 S.E.2d 383 (2006), cert, denied Oct. 
10, 2006 

Townsend v. Conunonwealth . 270 Va. 325, 619 S.E.2d 71 (2005), cert, denied 
Mar. 6, 2006 

c. a short summary of and citations for all appellate opinions or orders where your 
decisions were reversed or where your judgment was affirmed with significant 
criticism of your substantive or procedural rulings; 

Sapp V. Commonwealth . 35 Va. App. 519, 546 S.E.2d 245 (2001) 

Bower v. Commonwealth . 36 Va. App. 382, 551 S.E.2d 1 (2001) 

Leal V. Commonwealth. 37 Va. App. 525, 559 S.E.2d 874 (2002) 
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Murphy v. Commonwealth . 37 Va. App. 556, 559 S.E.2d 890 (2002) 
Harris v. Commonwealth . 38 Va. App. 680, 568 S.E.2d 385 (2002) 


d. a list of and copies of any of your unpublished opinions that were reversed on 
appeal or where your judgment was affirmed with significant criticism of your 
substantive or procedural rulings; 

Hudson V. Commonwealth . Record No. 0917-01-4, 2002 Va. App. LEXIS 389 
(Va. Ct. App. July 1 6, 2002) (unpublished) 

e. a description of the number and percentage of your decisions in which you issued 
an unpublished opinion and the manner in which those unpublished opinions are 
filed and/or stored; and 

For the Supreme Court of Virginia, all authored opinions are published. 
Unpublished, per curiam orders are on file with the Clerk of the Court. 

For the Court of Appeals of Virginia, of 90 authored opinions and orders of the 
Court or panel, 58 (64.4%) are unpublished. Unpublished opinions and orders are 
available on Lexis-Nexis and the Court of Appeals website at 
http://www.courts.state.va.us/wpcau.htm. and are on filed with the Clerk of the 
Court. 

This does not include unpublished orders or orders merely refusing or dismissing 
petitions for discretionary appeal. 

f citations to all cases in which you were a panel member in which you did not 
issue an opinion. 

Please see the attached document for citations to all cases in which I was a panel 
member in which I did not issue an opinion. 

16. Recusal: If you are or have been a judge, please provide a list of any cases, motions or 
matters that have come before you in which a litigant or party has requested that you 
recuse yourself due to an asserted conflict of interest, or for any other apparent reason, or 
in which you recused yourself sua sponte. (If your court employs an "automatic" recusal 
system by which you may be recused without your knowledge, please include a general 
description of that system.) Please identify each such case, and for each provide the 
following information: 

a. whether your recusal was requested by a motion or other suggestion by a litigant 
or a party to the proceeding or by any other person or interested party; or if you 
recused yourself sua sponte; 
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b. a brief description of the asserted conflict of interest or other ground for recusal; 

c. the procedure you followed in determining whether or not to recuse yourself; , 

d. your reason for recusing or declining to recuse yourself, including any action 
taken to remove the real, apparent or asserted conflict of interest or to cure any 
other ground for recusal. 

To the best of my recollection, no request for recusal by a party has been made. 

To the best of my recollection, I have recused myself only on the following cases: 

Banks v. Mario Indus, of Va,, Inc.. 274 Va. 438, 650 S.E.2d 687 (2007). The 
appellee was a former client. 

Cimmering v. Wells Fargo Bank Minn. Nat’l Assn. . Record No. 061788 (Va. 

S.Ct. Sept. 14, 2007) (per curiam) (unpublished). The parties were notified of a 
potential conflict of interest due to my ownership of a small amount of Wells 
Fargo stock and all parties waived any conflict claim. 

Brizzolara v. Sherwood Mem’l Park. Inc.. 274 Va. 164, 645 S.F.2d 508 (2007). I 
was personally acquainted with most of the parties. 

Anthony v. Virginia State Bar . Record No. 050948 (Supreme Court of Virginia). 
January 25, 2006 (unpublished order). The appellant was counsel for a party in a 
case where I was an expert witness and his charged misconduct arose out of that 
case. I had also previously represented appellant’s brother on charges of income 
tax evasion. 

Plunkett V. Plunkett. 271 Va. 162, 624 S.E.2d (2006). The decedent in this case 
was a former client and one of my former law partners appeared as a witness. 

I recuse myself on any case involving Carilion Clinic, Roanoke Gas Company or 
Radford University due to my wife’s positions with those organizations. I am 
also recused on any case involving Wachovia Bank due to my direct or indirect 
stock control or ownership. I was recused on any case appealed from the Court of 
Appeals of Virginia to the Supreme Court upon which I sat as a judge of the Court 
of Appeals. 


17. Public Office. Political Activities and Affiliations : 

a. List chronologically any public offices you have held, other than judicial offices, 
including the terras of service and whether such positions were elected or 
appointed. If appointed, please include the name of the individual who appointed 
you. Also, state chronologically any unsuccessful candidacies you have had for 
elective office or unsuccessful nominations for appointed office. 
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I served as a Member, Virginia House of Delegates, 1982 - 1994, I was elected 
in general elections. 

I served as a Member, Virginia Criminal Sentencing Commission, 1997 - 2000. 

I was appointed by Governor George F. Allen. 

In 1997, 1 unsuccessfully sought appointment by the Governor to a vacancy on 
Supreme Court of Virginia. 

In 1993, 1 sought the Republican nomination for Attorney General of Virginia. I 
was not successful at the Republican State Convention. 

b. List all memberships and offices held in and services rendered, whether 

compensated or not, to any political party or election committee. If you have ever 
held a position or played a role in a political campaign, please identify the 
particulars of the campaign, Including the candidate, dates of the campaign, your 
title and responsibilities. 

Member, Roanoke County Republican Committee 1978 - 1982. Member Salem 
Republican Committee 1982 — 2000. From 1981 - 1993, 1 participated in many 
political campaigns while in the General Assembly of Virginia but, to the best of 
my recollection, I held no position of authority in any campaigns other than my 
own. 


After leaving the General Assembly, I participated in fundraising for the 
following campaigns. There may have been others, but these are the campaigns 1 
can identify: 

1996 John Warner U.S. Senate Campaign 

1999 George W. Bush Presidential Campaign 

1995, 1999 Malfourd Trumbo State Senate Campaign 

1996 Allen Dudley State Senate Campaign 

1999 Morgan Griffith House of Delegates Campaign 


18. Legal Career: Please answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation 
from law school including: 

i. whether you served as clerk to a judge, and if so, the name of the judge, 
the court and the dates of the period you were a clerk; 

I did not serve as a clerk to a judge. 
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ii. whether you practiced alone, and if so, the addresses and dates; 

I have not practiced alone. 

iii. the dates, names and addresses of law firms or offices, companies or 
governmental agencies with which you have been affiliated, and the nature 
of your affiliation with each. 

March 2003 to present 
Supreme Court of Virginia 
100 N. Ninth Street 
Richmond, Virginia 23219 
Justice 

January 2001 to February 2003 
Court of Appeals of Virginia 
1 09 N. Eighth Street 
Richmond, Virginia 23219 
Judge 

June 1980 to December 2000 

Osterhoudt, Ferguson, Natt, Aheron and Agee, P.C. 

3140 Chaparral Drive 
Roanoke, Virginia 24018 
Shareholder, Director 

March 1979 to May 1980 
Rocovich & Dechow, P.C. 

4415 Electric Road 
Roanoke, Virginia 24018 
Associate 

December 1975 to February 1979 
Martin, Hopkins & Lemon, P.C. 

10 S. Jefferson Street 
Roanoke, Virginia 24011 
Associate and law clerk 

b. Describe: 

i. the general character of your law practice and indicate by date when its 
character has changed over the years. 

My law practice primarily involved commercial transactions, commercial 
and general civil litigation, bankruptcy, estate planning and administration 
(including related chancery proceedings). 1 did some criminal work. 
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mostly before 1995, and primarily court appointed cases in the U.S. 
District Court. I also served as a commissioner in chancery and escheator 
of the 23"* Judicial Circuit. 

My trial experience included proceedings in Virginia trial courts, the 
United States Bankruptcy Court for the Western District of Virginia, the 
United States District Courts for the Eastern and Western Districts of 
Virginia, and the United States Tax Court. My appellate experience 
includes arguments in the Supreme Court of Virginia, the United States 
Fourth Circuit Court of Appeals and the United States Supreme Court. 

As an associate I primarily did the corporate, tax and natural resources 
work requested by the partners, but also small claims civil practice. From 
about 1980 until 1992, 1 did some bankruptcy work as a Tmstee as well as 
debtor and creditor counsel. From 1986 to 1992, 1 represented the 
bankruptcy trustee of Joseph Shumate in a number of litigated matters in 
the Bankruptcy Court, U.S. District Court, the Fourth Circuit Court of 
appeals and the U.S. Supreme Court. 

Throughout my practice, I did general commercial transactions and 
financing. I represented a number of corporate, partnership and limited 
liability company entities in formation and the acquisition and disposition 
of property. I also did estate-planning work for my business clients. 

My practice was limited from 1982 to 1993 because of the time constraints 
of the General Assembly. 

Throughout my practice I did general chancery litigation involving cases 
such as creditor’s bills to enforce judgments, removal or nomination of 
fiduciaries, interpretation of wills and trusts, as well as real estate matters 
such as prescriptive easements, etc. From about 1995 to 2000, 1 
represented the County of Roanoke, Virginia, in the collection of 
delinquent real estate taxes by subjecting the real property to sale. I also 
served as the Escheator for the 23"* judicial circuit during the same general 
period for the sale of real estate for delinquent taxes which included the 
convening of a jury for an inquest. 

Periodically, I represented clients in administrative matters before the 
Internal Revenue Service and other administrative agencies. 

After leaving the General Assembly, my practice concentrated on several 
commercial clients which probably took two-thirds of my time from about 
1995 through 2000. Much of this work consisted of acquisition of plants, 
store locations, financing and the supervision of local counsel’s work in 
other states. 
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ii. your typical clients and the areas, if any, in which you have specialized. 

My law practice primarily involved commercial transactions, commercial 
and general civil litigation, bankruptcy, estate planning and administration 
(including related chancery proceedings). I represented a number of 
corporate, partnership and limited liability company entities in formation 
and the acquisition and disposition of property. I also did estate-planning 
work for my business clients. 

c. Describe the percentage of your practice that has been in litigation and whether 
you appeared in court frequently, occasionally, or not at all. If the frequency of 
your appearances in court varied, describe such variance, providing dates. 

Although the percentage would vary over time, my best guess is about 80% non- 
litigation and 20% litigation. I appeared in court more frequently during the 
earlier years of private practice and occasionally in the later part of my career. 

i. Indicate the percentage of your practice in: 

1. federal courts: 40% 

2. state courts of record: 50% 

3. other courts. 10% (administrative agency) 

ii. Indicate the percentage of your practice in: 

4. civil proceedings: 95% 

5. criminal proceedings. 5% 

d. State the number of cases in courts of record you tried to verdict or judgment 
(rather than settled), indicating whether you were sole coimsel, chief counsel, or 
associate counsel. 

My best guess is about 75 cases, although I do not know the precise number 
because of the multitude of bankruptcy proceedings in the earlier part of my 
practice and the number of chancery proceedings in the later part. 

i. What percentage of these trials were: 

6. jury: 5% 

7. non-jury: 95% 

e. Describe your practice, if any, before the Supreme Court of the United States. 
Please supply four (4) copies of any briefs, amicus or otherwise, and, if 
applicable, any oral argument transcripts before the Supreme Court in connection 
with your practice. 

I argued one case before the United States Supreme Court, Patterson v. Shumate . 
504 U.S. 753 (1992). 
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19. Litigation : Describe the ten (10) most significant litigated matters which you 
personally handled. Give the citations, if the cases were reported, and the docket 
number and date if unreported. Give a capsule summary of the substance of each 
case. Identify the party or parties whom you represented; describe in detail the 
nature of your participation in the litigation and the final disposition of the case. 

Also state as to each case: 

a. the date of representation; 

b. the name of the court and the name of the judge or judges before whom the 
case was litigated; and 

c. the individual name, addresses, and telephone numbers of co-counsel and of 
principal counsel for each of the other parties. 

1. Patterson v. Shumate . 504 U.S. 753 119921 
Shumate v. Patterson. 943 F.2d 362 (4“' Cir. 1991) 

Creasy v. Coleman Furniture Com .. No. 7:86-cv-272 

(W.D. Va. Sept. 20, 1989), Hon. Glen M. Williams, District Judge 

I tried this case in the U.S. District Court in 1989 and briefed and argued the 
appeals in the Fourth Circuit Court of Appeals in 1991 and the United States 
Supreme Court in 1992. I represented John R. Patterson, trustee in bankruptcy for 
Joseph B. Shumate. On behalf of the trustee, I brought an Adversary Proceeding 
in the U.S. Bankruptcy Court which was consolidated with a U.S. District Court 
proceeding, to claim the interest of Mr. Shumate in the Coleman Furniture 
Corporation pension plan as an asset of the Shumate bankruptcy estate. The 
District Court ruled the pension assets were part of Shumate’s bankruptcy estate, 
but the Fourth Circuit reversed. The U.S. Supreme Court granted certiorari as 
there was a split of authority among the courts of appeal. The U.S. Supreme 
Court affirmed the Fourth Circuit resolving the specific legal question as to 
whether ERISA is applicable non-bankruptcy law imder 1 1 USC § 541(c)(2). 

Opposing counsel and parties: (1) Robert A. Lefkowitz, Esq., MALONEY, 
YEATTS & BARR, P.C., 600 Ross Building, 801 East Main Street, Richmond, 
Virginia 23219-1906; (2) George Vemer Hanna, III, Esq., MOORE & VAN 
ALLEN, 3000 NCNB Plaza, Charlotte, North Carolina 28280; (3) William M. 
Mercer-Meidinger, Esq., P. O. Box 27506, Richmond, Virginia 233261, and (4) 
Joseph B. Shumate, Jr., P. O. Box 2092, Pulaski, Virginia 24301. 

2. Patterson, et al v. Shumate, et al . 912 F.2d 463 (4'*’ Cir. 1990). Appeal from the 
United States District Court for the Western District of Virginia, Hon. Glen M. 
Williams, Judge. #86-432-R 

In this case I represented John R. Patterson, trustee in bankruptcy for Joseph B. 
Shumate. I filed a motion to intervene under FRCP 24(a) in the Coleman 
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Furniture, Inc. bankruptcy proceeding to have llmds awarded to Shumate in that 
proceeding be paid to Shumate’s bankruptcy estate due to defalcations and fraud 
by Shumate. The District Court denied the motion to intervene. Upon appeal, the 
Fourth Circuit Court of Appeals reversed the judgment of the District Court and 
ordered that Patterson be permitted to intervene and litigate the status of the 
contested funds. 

Opposing counsel: George Hanna, III, MOORE & VAN ALLEN, Charlotte, NC; 
James F. Douthat, WOODS, ROGERS & HAZELGROVE, Roanoke, Virginia. 

3. McNeil v. Kingerv . 237 Va. 400, 377 S.E.2d 430 (1989) 

This was a prescriptive easement case in which I represented the owners of the 
servient estate who sought to prevent the use of their road by others. In a bench 
trial, the Roanoke County Circuit Court, Hon. Kenneth Trabue, Judge, ruled in 
favor of the dominant estate and found a prescriptive easement. The Supreme 
Court of Virginia reversed the judgment of the circuit court, except for an 
agricultural easement for one party. 

Opposing counsel: William C. Maxwell, Esq., 105 N. Colorado Street, Salem, 
Virginia 241 53. 

4. Hairston v. Coca Cola Bottling Co. Consolidated . No. 7;90-cv-496 (W.D. Va. 
May 1, 1992), Hon. James C. Turk, District Judge. 

In a January, 1992 jury trial in the U.S. District Court for the Western District of 
Virginia, I represented the plaintiff in an age and race discrimination case against 
Coca Cola. The jury returned a verdict for the plaintiff including a finding of 
willfulness. The case was resolved by sealed settlement. Opposing counsel: 
James M. Powell, Esq. Haynesworth, Baldwin, Johnson & Greaves, P.A., 230 N. 
Elm Street, Suite 1650, Greensboro, North Carolina 27401. John Eure, Esq., 
Johnson, Ayers & Matthews, Roanoke, Virginia 24009. 

5. L. D. Vinton, LLC v. Larjer Signs, Inc. and Lamar Advertising of Mobile, Inc. 
(#96-544) Roanoke County Circuit Court (1999) Hon. Roy Willett, Judge 

In this bench trial, I represented the contract purchaser of commercial real estate 
in a declaratory judgment action to terminate a lease and require removal of a 
billboard. The circuit court entered judgment for my client and required removal 
of the billboard. 

Opposing counsel: Ross Hart, Esq. 40 W. Main Street, Salem, Virginia 24153 
(540)375-3281. Steven Higgs, Esq., 9 Franklin Road, Roanoke, Virginia 400- 
7990. 
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6. United States v. Cowan . #90-80 USDC(W.D. Va. 1990). Hon. James C. Turk, 
District Judge 

In this jury trial, I was court appointed counsel for this defendant who was 
charged with three counts of possession of cocaine with intent to distribute. The 
jury acquitted my client on all charges. 

Opposing Counsel: Joseph Mott, Esq., was the assistant U.S. attorney, 105 
Franklin Road, Roanoke, Virginia 24011. (540)857-2250. 


7. Friendship Manor. Inc, v. County of Roanoke (19851. Case number not known. 
Circuit Court of Roanoke County. Hon. Lawrence Koontz, Judge. 

In this bench proceeding, I represented an independent accounting firm. Brown, 
Edwards & Co., which was subject to a summons from the County to disclose 
confidential information regarding its client. Friendship Manor. The circuit court 
quashed the summons. An appeal was filed to the Virginia Supreme Court. I 
filed a brief in opposition. The appeal was denied. 

Opposing counsel: M. Caldwell Butler, Esq., Woods, Rogers & Hazelgrove, 10 
S. Jefferson Street, Roanoke, Virginia 24011. (540)983-7600. 

8. In Re: Bruce Muserove . 7 B.R. 892 (Bankr. W.D. Va. 1981). Hon. H. Clyde 
Pearson, Judge. 

This was a case of first impression in Virginia concerning the scope of ■ 
exemptions after the 1978 Bankruptcy Act for a debtor’s claim for a personal 
injury claim as exempt from the debtor’s bankruptcy estate. I represented the 
bankruptcy trustee. 

Opposing counsel: Mark E. Feldmann, Esq., 210 1'* Street, Roanoke, Virginia 
(540)224-8015. 

9. In Re: Diimmit. 2 B.R. 136 (Bankr. W.D. Va. 1980). Hon. H. Clyde Pearson, 
Judge. 

This was a case of first impression in Virginia concerning the scope of the 
Virginia exemptions after the 1978 Bankruptcy Act for property used in a debtor’s 
trade or business. I represented the debtor. 

Opposing counsel: Ross Hart, Esq., 40 W. Main Street, Salem, Virginia 
(540)375-3281. 


17 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 01326 Fmt 6601 Sfmt 6i 


S:\GPO\HEARINGS\47450.TXT SJUD1 


PsN: CMORC 



1317 


10. United States v. Martino (1979) United States District Court for Western District 
of Virginia. Hon. James C. Turk, District Judge. Case number not known. 

I represented the defendant in a two-day jury trial on charges of escape from 
federal custody. The defendant was convicted by the jury. Her appeal to the 
Fourth Circuit was denied without oral argument. 1 do not recall the name of the 
Assistant United States Attorney who prosecuted the case. 

20. Legal Activities : Describe the most significant legal activities you have pursued, 
including significant litigation which did not progress to trial or legal matters that did not 
involve litigation. Describe fully the nature of your participation in these activities. 
Please list any client(s) or organization(s) for whom you performed lobbying activities 
and describe the lobbying activities you performed on behalf of such client(s) or 
organizations(s). (Note; As to any facts requested in this question, please omit any 
information protected by the attorney-client privilege.) 

I have performed no lobbying activities. 

The most significant legal matters which I pursued, excluding matters involving 
litigation, included my representation of clients involved in complex business 
transactions. For example, from about 1995 to 2000, 1 represented Sewell Products, Inc. 
in its acquisition of facilities for the production of bleach, ammonia, and related products 
throughout the United States. By 2000, the company was the third largest bleach 
manufacturer in North America. That year I represented the company when it was 
acquired by a Canadian company, KJK, Inc. I represented other clients in a number of 
business sales or acquisitions on a lesser scale. In 1998 and 1 999, 1 represented one of 
two shareholders in the dissolution of a large insurance brokerage company. The matter 
was resolved by lengthy arbitrations using the McGammon Group, with retired Judge 
Kenneth Trabue as the arbitrator. Opposing counsel was Nicholas Conte, Esq., Woods, 
Rogers & Hazelgrove, 10 S. Jefferson Street, Roanoke, Virginia 24011. (540) 983-7600. 

2 1 . Teaching ; What courses have you taught? For each course, state the title, the institution 
at which you taught the course, the years in which you taught the course, and describe 
briefly the subject matter of the course and the major topics taught. If you have a 
syllabus of each course, please provide four (4) copies to the committee. 

None 

22. Deferred Income/ Future Benefits ; List the sources, amounts and dates of all 
anticipated receipts from deferred income arrangements, stock, options, uncompleted 
contracts and other iutirre benefits which you expect to derive from previous business 
relationships, professional services, firm memberships, former employers, clients or 
customers. Please describe the arrangements you have made to be compensated in the 
future for any financial or business interest. 

None 
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23. Outside Commitments During Court Service : Do you have any plans, commitments, 
or agreements to pursue outside employment, with or without compensation, during your 
service with the court? If so, explain. 

None 

24. Sources of Income : List sources and amounts of all income received during the calendar 
year preceding your nomination and for the current calendar year, including all salaries, 
fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other items 
exceeding $500 or more (If you prefer to do so, copies of the financial disclosure report, 
required by the Ethics in Government Act of 1978, may be substituted here.) 

See attached Financial Disclosure Report 

25. Statement of Net Worth : Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

See attached Net Worth Statement 


26. Potential Conflicts of Interest : 

a. Identify the parties, categories of litigation, and financial arrangements that are 
likely to present potential conflicts-of-interest during your initial service in the 
position to which you have been nominated. Explain how you would address any 
such conflict if it were to arise. 

The parties, categories of litigation, and financial arrangements that are likely to 
present potential conflicts-of-interest during my initial service in the position to 
which I have been nominated, include the reasons for recusal addressed in 
Question #16 above, would include Wachovia Bank, Carilion Clinic and its 
affiliates, Roanoke Gas Company and Radford University. Cases that involve 
former clients or members of my former firm could also be conflicts and require 
recusal. There could be federal habeas corpus proceedings involving criminal 
defendants whose cases I heard on direct appeal or state habeas proceedings 
which would be a conflict requiring recusal. Other conflicts would be on a case- 
by-case basis. I would apply the applicable federal mles of conduct to resolve 
any conflicts. 

b. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. 
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In any situation creating a conflict or potential conflict of interest, I will refer to 
and follow the Code of Conduct for United States Judges and all applicable 
statutes, canons, policies and procedures. 


27. Pro Bono Work : An ethical consideration under Canon 2 of the American Bar 
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged.” Describe what you have done to fulfill these responsibilities, 
listing specific instances and the amount of time devoted to each. 

During my years in private practice, I participated in the Roanoke, Virginia Bar 
Association’s Legal Aid Assistance Program by providing free legal services for no fault 
divorces and low asset bankruptcies. My best guess is I represented a dozen clients in 
that program. I also did court appointed cases in the U.S. District Court for the Western 
District of Virginia which is not pure pro bono, but certainly services at a much reduced 
rate. I also provided legal services for a number of charitable organizations including 
churches and the Bradley Free Clinic. 

Since I’ve been a member of the Supreme Court of Virginia, I’ve participated with the 
Judicial Clerkship program at the Washington and Lee University School of Law. Each 
year I supervise and mentor a third-year law student selected by the school who works a 
minimum of 80 hours per semester. 

28. Selection Process : 

a. Please describe your experience in the entire judicial selection process, from 

beginning to end (including the circumstances which led to your nomination and the 
interviews in which you participated). Is there a selection commission in your 
jurisdiction to recommend candidates for nomination to the federal courts? If so, 
please include that process in your description, as well as whether the commission 
recommended your nomination. List the dates of all interviews or communications 
you had with the White House staff or the Justice Department regarding this 
nomination. Please do not include any contacts with Federal Bureau of Investigation 
personnel concerning your nomination. 

In early June, 2006, 1 interviewed with Senators John Warner and George Allen 
regarding the vacancy created by the retirement of Judge Michael Luttig. It is my 
understanding that Senators Warner and Allen recommended three persons, including 
me, for that vacancy. I interviewed with White House Counsel Harriett Miers on 
June 27, 2006, and Attorney General Alberto Gonzales on July 3, 2006. 

Senators John Warner and James Webb interviewed me on June 4, 2007. After 
conducting other interviews, receiving input from bar groups, etc.. Senators Warner 
and Webb submitted a list of five names, including mine, for the two pending 
vacancies on the Fourth Circuit Court of Appeals. I interviewed with White House 
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counsel Fred Fielding on July 17, 2007, and Attorney General Alberto Gonzales on 
July 18, 2007. 

The next contact was a telephone call from Senator Warner on February 20, 2008, 
indicating I would be contacted by the White House and Department of Justice 
regarding the background checks prior to a nomination decision. On February 22, 
2008, 1 was notified that the President had approved my name for further review. I 
was then contacted by Department of Justice staff regarding nomination paperwork 
and have bad subsequent conversations with them regarding that paperwork and the 
process. My nomination was submitted to the United States Senate on March 13, 
■2008. 


b. Has anyone involved in the process of selecting you as a judicial nominee discussed 
with you any currently pending or specific case, legal issue or question in a manner 
that could reasonably be interpreted as seeking any express or implied assurances 
concerning your position on such case, issue, or question? If so, please explain fully. 

No. 
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VerDate Nov 24 2008 


AO 10 
Rev. 1/2007 


FINANCIAL DISCLOSURE REPORT 
NOMINATION FILING 


Report Re(fuired by tfie Ethics 
in Oovemment Act of 1078 
(5U.S.C.app.§§I0i-l!}) 


!. Pema Repertlns (last same, first, middle inUial) 

Agee, George S 

2. Court or Organizatisn 

4th 

3. Dale of Report 

03/J 8/2008 

4. Title (Article UI judgci Isdicate active or senior statos; 
maclstrate Judges iidlcate (ull- or parMime) 

Circuit Judge • Noruinee 

So. Report Type (clicck approprUle type) 

^ llomtnation- Date 03/13/2003 

|~| loilia] Q Aiimia] Q Fitvil 

6. Reporting Period 

Ol/Oi/2007 

<0 

02/29/2008 

Sb. Q Amended Report 

1. Cbaniben or Office Address 

Supreme Court of Virginia 
lOO.Nonh Ninth Street 

Richmond, VA 23219 

1. On the bails of the iBrorinMton contained io this Report and any 
tnodificallont pcrialnmg thereto, iris, i« oiy apiBUin, iu coiiipliancc 
with apptkaMe Ians and regutitioM. 


IMPORTANT NOTES: The instruaiam accompanyui^ this form must be follotved. Complete dll parts, 
checking the NONE box fur each pan where you have no reportable mformation. Sign on last page. 


I. POSITIONS. (Reporlliig individual only; ue pp. 9-11 of inMrutri/me} 

I I NONE (No reportable positions.) 

POSITION NAME OF ORGANiZATlON/ENTITY 


Trustee Trust 


2 . 

Tnistec 

Trust #2 

3. 

Trustee 

Bridgewater College 

4. 

Director 

Bradley Free Clinic 

5. 

Justice 

Supreme Court of Virginia 


U. AGREEMENTS. (Keporling milMduat only; »«f pp. 14-16 o/msiruetienf.} 
[ x I NONE (No reportable agreements.) 

DATE 
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FINANCIAL DISCLOSURE REPORT 

N»Me PtTMa tttpor^Rg 

OtUfrTRcimn 

Page 2 of 12 

A.gce, George S 

03/18/2008 


III. NON-INVES"! MENT INCOME. (Se]H>tti^gmJMiuetatidipiMae:trepp.I7-H0jinslructionl.} 


A. Filer's Non-Investment Income 



( j (No reportable non-ifv 

eesiment income.) 


MIE 

SOriRCF.AND TYPE. 

INCOME 

(yours, not spouse's) 

1.2008 

Virgioia Supreme Court 

S 14,000 

2. 200? 

Virginia Supreme Court 

5 169.000 

3.2006 

VirginiJ Supreme Court 

$ 159,000 

4. 

5. 

B. Spouse's Non-investment Income - Ifyou Ktte married during any porHon of ike nponinf yeet.cainplele lirm iectian. 
(Dollar umou’ilmu re<ruind evepi/ar himoraria ) 


NONE (No reportable /icj/j-mvert/wen/ wccwie.^ 


DATE 

SOURCE AND TYPE 


1 2008 ^ 

Carilion Clinte • Salary 


2.2008 

ROC Resources, Inc • Director Fees 


3.2007 

Cariiion Clinic • Salary 


4.2007 

RGC Resources, irK. - Director Fees 


5 


IV. REIMBURSEMENTS ~ mtijirtma/ioo, loJgian, ftioi. (enieruinment. 

{Incluiia ifitue to if>au.te and deptndem ehildrrn See pp. 2S-27 o/IntniKiimu.} 

I ~| NONE (No reportable reimbursenieii/s.) 

SOURCE DESCRIPTION 

I . Excirpi 


3. 

4. 
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FINANCIAL DISCLOSURE REPORT 

Niiibc ofPmM Rvpiirlag 

Dxir of Report 

Ppge 3 of i2 

Agee, George S 

03/18/2008 


V. GIFTS . (Includes ihnse 10 sfioute ouj dependent children. See pp. 28-31 of instruaioia.) 

I [ NONE (No reportable gifts.) 

SOURCE DESCRrPTION VALUE 


1. Exempt 


4. 


5. 


VI, LIA.BILITIES. (Includes those o/nfiouse end dependent children. See pp. }2-33 of iasituciient.) 

|x [ (No reportable Uahditics.) 

CREDITOR DESCRIPTION VALUE CODE 
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FINANCIAL DISCLOSURE REPORT 

Name ef Pens* Rc|M»tin|; 

Date af Rep«r( 

Page 4 of 1 2 

Agee, George S 

03/18/2008 


vn. INVESTMENTS and TRUSTS - income, value, iraiuaciieni (Inelaiee ikme oj lAe t/iuuM 


□ 


NONE (No reporiable income, assets, or transactions.) 


mil dept 


ThitJren. See pp. }4-i0uf filing irutructions.) 


Dtscriplioilof AssOi 
(including (rv^t a»cU) 

B- 

Incoinc during 
reporting period 

C , 

GrtmvahacatcfldM' ’ 
reporting period 

1) 1 
Transacuoiis during reporting period j 

Place "<X)" after cacti asset 
exempt from prior disckixurc 



(I) 

Amount 
Code 1 

<A-M) 

(2) 

Tjpclcg, 

onnt) 

(1) : 
Value 

Code 2 

m 

VikK 

Method 

Code 3 

IQ-W) 

(I) 

Typefc-g. 

(cdemplion) 

,Z) 

Dale 

Month - 
Day , 

(3) 

Value 

Code 2 

(J-P) 

(*) 

Gan 

Code 1 
(A-H) 

(S) 

Idcniiiy of 
buyer/scticr 
(ifprivaic 
iransaeiipn) 


i . Mainstreel DanluhaTC.'! 

A 

Dividend 

J 

U 

Exempt 





2. WB 

A 

Dividend 








3. SLnVI,LLC 

C 

Disinbuiion 

L 

S 






4. Agee Mill, LLC 

A 

Disiribution 

K 

S 






f . R.GC Resources, inc. 

A 

Dividend 

3 

T 






6. First Ciiizens Bank 


None 

J 

T 






7. Hoiiieloun Bank 

A 

IniCTCSi 

} 

U 






8. Citibank 

A 

Inicrcsi 

K 

T 






9. Metro Wash DCA Airjion Bond 

A 

1 merest 

1 

T 






10. BBT 

A 

Dividend 

) 

T 






\\. BMY 

A 

Dividend 


T 






12. OF. 

A 

Dividend 


T 






13, INTC 

A 

Dividend 


T 






14, MCK 

A 

Dividend 


T 






15 MSFT 

A 

Dividcml 

} 

T 






to. NSC 

A 

Dividend 

} 

T 






17. RHHBY 

A 

Dividend 

i 

T 







1 Income CainCedes- A'SI.OOOmkw, 

(SccColotiiM 1)1 >nUI)4| I ■‘JSU.lkU -ilW.UW) 

2 V>kic Codec ) >^SI> OOa >v 

fScc CoIuiiiBS Cl and 1)3) N =JI50,001 - JJon.IWO 

3. Value Mciled Codes •”JJ}.00l).l»l • $50.CWU.01K) 

(See Column O) Q -Appraisal 

1! -Uw* Value 

11 '--il.OOl - S2.3«I 

c-$iM.ooi.si))oe.ouu 

K =Ji3,flai - J303M0 

0 -tXO.WI - Sl.0l».0l» 

K ^est (Ktal Enaif Oidy) 
V"Oihct 

in -ti.ouoooi .ij.ooo.iwo 

L'SiO.OOl -SIOII.OIXI 

PI -SI.OOO.OO) -$5,1)00.000 

P« -Mot* ihM $50,000,000 

S^AResnueni 

IV ’’EnimWed 

D-$5,0OI -$15,000 

ID -More Ihan $5,000,000 

M -$100,001 -$:50.000 

PJ -$5,000,001 - $25,000,000 

T -Cash Market 

e-$l5.ooi -$$0,000 
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FINANCIAL DISCLOSURE REPORT 

Name H f'enoa Railing 

Dale of Hcporl 

Page 5 of 12 

Agct, George S 

03/18/2008 


VII. INVESTMENTS and TRUSTS ~ ineame, vclue, treiatetieus (Includa tinse «/ fke syoust and dependent children. Seepp. }i-60 o/plinp In 


□ 


NONE (No reportable income, assets, or transactions.) 




Dcicriptiwn of Assets 
(Including irusl asscu) 

B. 

Income during 
reporting period 

C 

Gras valoe ^ end of 

rqsMitng period 


D. 

fransacitons diinng reporting period 


0) 

(2> ~ 

(1) 

(2) 

■ <n “ 

(2) 

(3) 


(51 

Place '(X)" aflcT each assci 

Amount 

Type (eg- 

Value 

Value 

Type (eg 

Dale 

Value 

Gain 

Idcniilyol 

caempe from prior disclosure 

Code 1 

(A-H) 

div., rent. 

Codc2 

0-r) 

Method 

CMai 

(Q-w» 

bur. sell, 
cedcnifuioii) 

Mwith • 

Day 

Code 2 

o-n 

Code 1 
(A-1!) 

buycr/scllcr 

(ifprivate 

iraiis.vlion) 


18. TWX 

A 

Dividend 

s 

T 






19. WFC 

A 

Dividend 

3 

T 






20, CAIBX 

A 

Dividend 

i 

T 






21. CWGIX 

A 

(Kviitctid 

J 

T 






22. ANCFX 

A 

Dividend 

i 

T 






23. AGTHX 

A 

Dividend 

} 

T 






24. ANWPX 

A 

CMvidend 

I 

T 






25, AWSHX 

A 

Dividend 

] 

T 






26 COF 

A 

Dividend 

J 

T 






27. VYFC 

A 

Dividend 

J 

T 






28. NYVeX 

A 

Dividend 

j 

T 






29, KAUCX 

A 

Dividend 

K 

T 






30 LMVTX 

A 

Dividerwl 


T 






31. ACERX 

A 

Dividend 

K 

T 






32. RKEVA IDA BOND 

A 

Interest 

J 

T 






33 BROADWAY VA IDA BOND 


Intcic.si 

} 

T 






34. IRAfl) 


N„„ 

L 

T 







I loooruc C»in Coici 
Co<>im>» 01 
2. Value Coilca 
(Sm Celuruns Cl and D3) 
Value Mu^tod Cnlri 
(See Column C2) 


A’SI-OODorku 
F ■’SMJ.cni ■siou.oon 
J=>Sli.OCia«)cs« 

N >}U0.l)0I • tMH.OOO 
P3 •43S.OO0.OUi . ISO.DOO.IKKI 
Q -Appfsifcil 
U -flool Vjl.ic 


D >$1,001 - $2.S00 
0-5IOO.ODI-$I.OW.l)UI 
K - S». 0 D 0 

o •ssoaool ■ 51.000.000 
R >Cr« (Real Euau Onl)') 
V "Ollier 


C -$2.»l - XS.nra 

III -5l.0CP0.WOI •55.000.000 
[.>5.50001 -5I00.0W 

PI -fi.ww.Mi -ts.oou.oni 

n >M«re chan 55I5.0W.0I» 
S-Aatetmuenl 
W -Heinxaceei 


l)“SS.U01 -sis.ooo 
112 ■= Mine lS»i> $5 WJUIW) 
hi >-'5100.001-5250,000 
PI rrtS.OOO.OOl - $25,000.00 
T -Cash MaiVci 
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FINANCIAL DISCLOSURE REPORT 

NimcofrcrpM Reporting 

Dale of Report 

Page 6 of 12 

Agee, George S 

03/18/2008 


VU, INVESTMENTS and TRUSTS 

I I NONE (No reportable income, assets, or transactions.) 


m / u «, imuaeliMtsflacliiJ^slIiiiSeoflheiiwute onj depemleM chiUtea. Set pp. 34-60 of filing insiruaioas.) 


A. 

Dcsciipiion of AisMs 
(including trust assets) 

D. 

Inemne during 
reporting period 

C 

Gross v^se m end of 
i^porttng penod 

D. 

Transacuons during reporting period 


m 

<2> 

(1) 

m 

(«) 

(2) 

(3) 

(^) 

(5) 

Place '(X)' sAef each a4*ci 

Arruninl 

T>-pe(ee 

Vahtc 

v«i«c 

Type (e.g. 

Dale 

Value 

Cain 

Identity of 

ctcnipl from prior disclosure 


div., rent, 

Code 2 

Method 

buy. sen. 

Month - 

Code 2 

Coco I 

buycr/scllcr 


(A-H) 

or ini) 

(J-P) 

Codes 

redemption) 

Day 

(J-P) 

(A-1!) 

(if private 





(Q.W1 





iraiisaciion) 


35. 

- SENTINEL CAP GRO A 










36. 

- SENTINEL SMALL CO A 










37. 

- SENT1NF.L MDCpGrA 










38. 

• SENTINEL BALANCED A 










39 

- SENTINEL COM.'iTK A 










40 

-SENTINEL RJTL EQUITY 










4J. 

RETIREMENT ACCXIWT »l 


None 

M 

T 






42. 

■ RUSSELL 1000 VALUE INDEX 










43. 

- SMALL/MID CAP EQUITY INDEX 










44. 

- INTERNATIONAL EQUITY INDEX 










45. 

■ REAL ESTATE INVEST - TRUST 

INDEX 










46. 

-STABLE VALUE FUND 










47. 

-BOND INDEX FUND 










48. 

- SAND P 500 INDEX FUND 










49. 

TRUST 


None 

M 

T 






50. 

-VAI-LEY BANK 










51- 

•DANK OF AMERICA 












t Incitflic GiinCodct 
(See CoIimmiO land l)4| 
; Vaiw Codes 
(SceCoii»m«C! »ftdDi) 
3 Value Mefhod Codes 
(See Column C2) 


A ‘SI.UOO or ku 
¥ '$iO.IWI -sion.ww 
JeSI3.l)n0orlnt 
N «JJM.00l - $JO(3,000 
P3 -S25.ooaoui • jsaow.ooo 

Q 'Apioisal 
U =0ook Vslw 


B -Slinl - S7.MIO 

n>fiM.tni-suicwwiu 

K ”S)5.WI - 

0-S5MMI -SI^.BOO 
R =C<>fI<lle*l EsIMe Only) 


III^SIAIW.UOI .tMXXMKHI 
L'S.HI.00i -tlOl-,000 
PI otl.aOOJRII • S5,WA.00n 
N •AUac Ulan tM.OOO.DOO 
S ~Asiusineill 
W 'EOmaKd 


D-JJ.W)I -SIS.OOO E-Si3,001- 

112 -More Ilian J5.(H«.UK) 

M =i$UWiWI . JIXtOOO 
PI - «5.D(X>.[)00 

F ’KTash Marlci 
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VII. INVESTMENTS and TRUSTS - ualue, lraiisatlwta0itctaJet those efUiesiHtuse and dependent children. See pp. 34-40 itf filing mstruelioni.l 

I I NONE (No reportable income, assets, or transaciions.) 


A. 


B. j 

1 C 

. 



D 


j 

Description of AijcU 

Income (luring 

Gross v^ue at end of 


Transaeiioiis clufing reponing period 1 

{including (msl assets) 

reporting i>cnod 

repotting period 







(0 

c> ! 

! <*> ! 

0) 

0) ! 

{2) 

(3) 

(4) i 

(5) 

Place "(X)” ifltr each lusci 

Aotouni 

Tjpc(c.g j 

Value 1 

Vahie 

Typc(c.g. ; 

Date 

Value 

Gain j 

j Identity of 

exempt from prior disclosure 

Code 1 

div., rent, 1 

• Code2 i 

hfohod 

bug. tell. 

Monih - 

Code! 

Code 1 

1 boyer/scllcr 


(A-H) 

i or ini.) i 

1 (J-r) 1 

Code) 

redemption) 

Day 

(J-F) 

(A-ll) i 

1 (ifprivatc 




j 1 

; (Q-W) 





1 transaction) 
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FINANCIAL DISCLOSURE REPORT 

Name ^fmam Rej^nnij 

Da(ea(R()Hrt 

Page 8 of 12 

Agee, George S 

03/18/2008 


VII. INVESTMENTS and TRUSTS 

j j NOME (No reportable income, assets, or iransacUons.) 


(JnefaJtS ihoM pj ike spouse and dependent children. See pp. 34-60 of pliiig ih 



Dc.Wliplion of Astcls 
(inciuding Inisi jsku) 

“■ . i 

tncoinc (lining ! 

rcpotriui pciio«l 

c 1 

Gwtavahieatcndof j 
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N 
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• PIMCO LOW DURATION 
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• VANKAMPEN EQUITY St INC 










80 
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- FID LOW PRICED STOCK 










83. 

• OAKMARK INTERNATIONAL 
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None 

L 
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VII. INVESTMENTS and TRUSTS vafu*. <rai(wcl{n>5 (fachtda Ihtise lAe tyuuse ani iepenitnt chitirtn. Ste pp. Ji-6S «/ filing inslruainn.i.} 

I I NONE (No reportable income, assets, or transactions.) 


Dcicripiionor Assets 
(including (msl assets) 

B. 

Income during 
leportmg pcnoit 

c. 

Gross nine at cod of 
rcpoitieg period 

D. j 

Transactions during reporting period | 


in 1 < 2 ) 

(•) 

m 

to 

(2) 

(3) 

(4) 

(5) 

Place "(X)” after each asMl 

Amount 1 Typeft-g. 

Value 

Value 

Type (c g. 

Dale 

Value 

Gain 

Identity of 

cicinpt from prior disclosure 

Code 1 . 

Codc2 

Method 

buv. sell. 
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Code 2 

Code 1 
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(W) 

Code! 
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(if private 


L 


(Q-W) 





liansaeiion) 
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FINANCIAL DISCLOSURE REPORT 

Name af Re^rting 

Dale of Reixirt 

Page 10 of 12 

Agee, George S 

03/J 8/2008 


VII. INVESTMENTS and TRUSTS — Income, value, ImHtaaioia those of the spouse anil tfepenilti 


□ 


NONE (No reportable income, assets, or transactions.) 


children. Stepp. 54-60 nf fding inxir 




' A, 


B, ^ 

C. 


D 



Dcicripliati of Asaeii 

Income diving 

Gro» valiK at Old of 


Trjosucuoas during leporting period 

, (ioctudiug tnigt asKis) 

tcpo/iing period 

rcponii^ period 






(0 

(2) 

«» 

(2) 

0) 

(2) (3) 

(«) 

(3) 

Place “(Xy after each asset 

Amount 

Trptfcg- 

Value 

Value 

Type (eg. 

Dale Vahjc 

Gain 

Idcnilly of 

cicinpi frnm prior disclosure 

Code 1 


Code? 

Method 

buy, sell. 

Month - Code 2 

Code i 

buvcr/scller 


(All) 

or ini) 

(J-P) 

Co(k3 

fcdcmpiion) 

Day (/-P) 

(A-ll) 

{ifpnvaie 





(0-W) 




trarissclion) 


103. -GADEX 










104. -PREIX 










J05. LIFEiNSURANCEPOLICYei 


None 

L 

T 






106. LIFE INSURANCE POLICY «2 


Hone 

} 

T 






107, 529 PLAN 


None 

K 

T 
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FINANCIAL DISCLOSURE REPORT 

Naae«f Ptma Repartlng 

Oalc of Report 

Page n of 12 

Agee, GenrgeS 

D3/ia/200S 


VIII. ADDITIONAL INFORMATION OR EXPLANATIONS. {Ttdicate ptH ef Report) 


No inconic from Trusts 1 and 3 comes lo me as I am a Trustee only for a third party and receive no compensation fur performing my fiduciaiy duty. 


FINANCIAL DISCLOSURE REPORT 

Nim« of fersoa Reporiiac 

Ditc ef Rtpon 

Page 12 of 12 

Agee, Gcnrge S 

03/18/2008 


IX. CERTIFICATION. 


I certify (bat ail tDrormatioii given above (tftdudinginfomaUon pertaining to my spouse and minor or dependent children, if any) is 
aceurate, true, and complete to (he best army knuvriedge and belief, and that any information not reported was withheld because if met applicable statutory 
provisions pennitting non-disciosurr. 

I further certify (ha( earned income from outside eniploynieni and honoraria and (he •cceptance of gifts which have been reported arc in 
compliance with the provisions ofS (J.S.C. app. § 5QI e(. seq., 5 II.S.C. § 7353, and Judicial Conference regulations. 





NOTE? ANVINDIVIOUALWHO KNOWINGLY AND WILFULLY FA 
AND CRIMINAL SANCTIONS (S U.S.C. app- § 104) 


IlFIES OR FAILS TO FILE THIS REPORT MAY BE SUBJECT TO CIVIL 


FILfNG INSTRUCTIONS 

Mail sigjied original and 3 additional copies to; 

Committee on Financial Disclosure 
Administrative Office of the United Stales Courts 
Suite 2-301 

One Columbus Circle, N.E. 

Washington, D.C. 20544 
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FINANCIAL STATEMENT 
NET WORTH 

Provide a complete, current financial net worth statement which itemizes in detail all assets (including bank accounts, 
real estate, securities, trusts, investments, and other financial hoidmgs) all liabilities (including debts, mortgages, loans, 
and other financial obligations) of yourself, your spouse, and oftier immediate members of your household. 


ASSETS 

LIABILITIES 

Cash on hand and in banks 


20 

000 

Notes payable to banks-secured 




TJ.S. Government securities-add schedule 




Notes payable to banks-unsecured 




Listed securities-add schedule 


220 

020 

Notes payable to relatives 




Unlisted securities-add schedule 


35 

900 

Notes payable to others 




Accounts and notes receivable; 




Accounts and bills due 




Due from relatives and friends 




Unpaid iiKome tax 




Due from others 




Other unpaid income and interest 




Doubtftil 




Rea! estate mortgages payable-add 
schedule 


165 

000 

Real estate owned-add schedule 


400 

000 

Chattel mortgages and other liens payable 




Rea! estate mortgages receivable 




Other debts-itemize: 




Autos and other personal property 


100 

000 





1 Cash value-life insurance 


85 

000 





8 Other assets itemize: 








See attached 

1 

122 

000 

















Total liabilities 


165 

000 





Net Worth 

1 

817 

920 

Total Assets 

1 

982 

920 

Total liabilities and net worth 

1 

982 

920 

CONTINGENT LIABILITIES 




GENERAL INFORMATION 




As endorser, comaker or guarantor 


!4 

000 

Are any assets pledged? (Add schedule) 

NO 



On leases or contracts 




Are you defendant in any suits or legal 
actions? 

NO 



Legal Claims 




Have you ever taken bankruptcy? 

NO 



Provision for Federal Income Tax 








Other special debt 
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FINANCIAL STATEMENT 
NET WORTH SCHEDULES 


Listed Securities 


BB&T Corp. 

$ 7,137 

Bristol-Myers Squibb Company 

2,634 

Capital One 

4,603 

Capital Income Builder Fund 

2,542 

Capital World Growth & Income Fund Class A 

5,889 

Davis New York Venture Fund Class Company 

4,859 

Federated Kaufinann Fund Class C 

18,974 

Fimdamental Investors Fund Class A , 

6,730 

General Electric Company 

3,650 

Growth Fund of America Class A 

13,041 

Intel Corp 

3,114 

Legg Mason Value Trust 

4,141 

McKesson Corp 

5,982 

Microsoft Corp 

5,531 

New Perspective Fund Class A 

11,004 

Norfolk Southern Corp 

5,564 

RGC Resources, Inc. 

33,740 

Rocke Holding Ltd. 

9,815 

Time Warner, Inc. 

3,214 

Valley Financial Corporation of Virginia DIS 

13,103 

Van Kampen Equity and Income Fund Class C 

32,434 

Washington Mutual Investors Fund Class A 

12,512 

Wells Fargo & Co. 

9,807 

Total Listed Securities 

$ 220,020 

Unlisted Securities 


Hometown Bank, Inc. 

$ 5,000 

Mainstreet Bankshares, Inc. 

5,500 

Roanoke Country club, Inc. 

400 

Broadway, Virginia Industrial Dev. Authority 

10,000 

Metropolitan Washington DC Airport Authority 

5,000 

Roanoke, Virginia Industrial Dev. Authority 

10,000 

Total Unlisted Securities 

$ 35,900 


Real Estate Owned 


Personal residence 

$ 400,000 

Real Estate Mortgages Payable 


Personal residence 

$ 165,000 
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Other Assets 


50% SUWI, LLC 

$ 60,000 

18.75% AgeeMill, LLC 

50,000 

401(k) Account 

46,000 

403 (b) Deferred Compensation Plan #1 

190,000 

403 (b) Deferred Compensation Plan #2 

290,000 

457 (b) Deferred Compensation Plan 

73,000 

529 College Savings Plan 

44,000 

Carilion ExecuFlex Benefit Plan 

238,000 

IRA Account#! 

90,000 

IRA Account #2 

41,000 

Total Other Assets 

$ 1, 122,000 
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AFFIDAVIT 
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Senator Cardin. Thank you. 
Judge Lawrence. 
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STATEMENT OF WILLIAM T. LAWRENCE, NOMINEE TO BE U.S. 

DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF INDIANA 

Judge Lawrence. Mr. Chairman, thank you. 

First of all, I’d like to thank you and the Committee for the invi- 
tation to appear at this hearing this afternoon. I’d like to thank the 
President for this nomination. I would certainly like to thank Sen- 
ator Lugar and Senator Bayh for their support and stewardship 
through this process. 

I would like to acknowledge and introduce, I guess, again, my 
family, who is here supporting me, including my wife Jeanie, my 
daughter Kate, and my brother Tony. I appreciate them being here 
this afternoon. 

Thank you. 

Senator Cardin. Thank you. 

[The biographical information follows:] 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

QUESTIONNAIRE FOR JUDICIAL NOMINEES 

PUBLIC 


1 . Name : Full name (include any former names used). 

William Thomas Lawrence 

2- Position : State the position for which you have been nominated. 

United States District Judge for the Southern District of Indiana 

3. Address : List current office address. If city and state of residence differs from your 
place of employment, please list the city and state where you currently reside. 

Office: Room 277 

Birch Bayh Federal Building and United States Courthouse 
46 East Ohio Street 
Indianapolis, Indiana 46204 

4. Birthplace : State year and place of birth. 

1947; Indianapolis, Indiana 

5. Marital Status : (include name of spouse, and names of spouse pre-marriage, if 
different). List spouse’s occupation, employer’s name and business address(es). Please, 
also indicate the number of dependent children. 

I am married to Jeanie M. Lawrence. My wife’s maiden name was Jeanie M. Allen. She 
was also known during a prior marriage as Jeanie M. Fish. She is the Chief Bailiff in 
Marion County Superior Court 2 1 , 200 East Washington Street, Room E-542, 
Indianapolis, Indiana 42604. We have no dependent children. 

6. Education : List in reverse chronological order, listing most recent first, each college, 
law school, or any other institution of higher education attended and indicate for each the 
dates of attendance, whether a degree was received, and the date each degree was 
received. 

Indiana University School of Law-Indianapolis, 1970-1973; J. D., 1973 

Indiana University, 1968-1970; B.S., 1970 

Louisiana State University, 1965-1968; no degree received 
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7. Employment Record : List in reverse chronological order, listing most recent first, all 
governmental agencies, business or professional corporations, companies, firms, or other 
enterprises, partnerships, institutions or organizations, non-profit or otherwise, with 
which you have been affiliated as an officer, director, partner, proprietor, or employee 
since graduation from college, whether or not you received payment for your services. 
Include the name and address of the employer and job title or job description where 
appropriate. 

11/2002 to Present 

U.S. District Court for the Southern District of Indiana 
Birch Bayh Federal Building and United States Courthouse 
46 East Ohio Street, Room 277 
Indianapolis, Indiana 46204 
Magistrate Judge 

01/1997 to 11/2002 

Marion County Circuit Court 

200 East Washington Street, Room W-506 

Indianapolis, Indiana 46204 

Presiding Judge 

08/1983 to 01/1997 

Marion County Circuit Court 

200 East Washington Street, Room W-506 

Indianapolis, Indiana 46204 

Master Commissioner (This was a part-time position.) 

01/1989 to 01/1997 

Johnson Smith Pence Densbom Wright & Heath 
One Indiana Square, Suite 1800 
Indianapolis, Indiana 46204 
Attorney 

08/1979 to 01/1989 

Lawrence Carter Gresk Leerkamp & Walsh 
151 North Delaware Street, Suite 1100 
Indianapolis, Indiana 46204 
Attorney 

10/1974 to 08/1983 

Marion County Superior Court, Criminal Division 4 
200 East Washington Street, Room W-203 
Indianapolis, Indiana 46204 
Public Defender (This was a part-time position.) 


2 
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08/1976 to 08/1979 
Popcheff Lawrence & Page 
5023 West 16* Street 
Speedway, Indiana 46224 
Attorney 

9/1970 to 08/1976 

Poore Popcheff Wurster Sullivan & Burke 
136 East Market Street, Suite 1101 
Indianapolis, Indiana 46204 
Attorney, 10/1973 to 8/1976 
Law Clerk, 9/1970 to 10/1973 

9/1970 to 5/1972 
Marion County Court 
200 East Washington Street 
Indianapolis, Indiana 46204 
Law Clerk 

5/1970 to 9/1971 
L.S. Ayres Department Stores 
1 West Washington Street 
Indianapolis, Indiana 46204 
Credit clerk 


8. Military Service and Draft Status : Identify any service in the U.S. Military, including 
dates of service, branch of service, rank or rate, serial number (if different from social 
security number) and type of discharge received. 

I have not served in the military. 


9. Honors and Awards : List any scholarships, fellowships, honorary degrees, academic or 
professional honors, honorary society memberships, mihtary awards, and any other 
special recognition for outstanding service or achievement. 

1997 Indianapolis Bar Association Distinguished Fellow 

Upon leaving the state bench in November 2002, 1 received certificates of merit and 
tribute plaques from several of the County agencies with which I was associated during 
my tenure as Circuit Court Judge. 

10. Bar Associations : List all bar associations or legal or judicial-related committees, 
selection panels or conferences of which you are or have been a member, and give the 
titles and dates of any offices which you have held in such groups. 
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Indianapolis Bar Association, 1973 to Present 

Member, Task Force on Continuing Legal Education 1998-2000 

Chairman of the Continuing Legal Education Commission 2002 

Board of Managers 2005 

Vice President of the Association 2005 

Chairman of the Judicial Section of the Association 2004 

Executive Committee of the Litigation Section 2004-2005 

Chairman of the Bench Bar Conference 2002 

Sagamore American Inn of Court, 1997 to Present (currently on inactive status) 

Bencher 1997-Present 

The Seventh Circuit Bar Association, 2002 to Present 

Federal Bar Association, 2002 to Present 

Indiana Judges Association, 1997-2002 
Board of Managers 2000-2002 

United States Magistrate Judge’s Association, 2002 to Present 

Indianapolis Lawyers Club, 2004 to Present 

Judicial Conference of Indiana, 1997-2002 
Board of Directors 1997-2002 

Indiana Merit Selection Commission on Federal Judicial Appointments 
Executive Director 1980-1986 

1 1. Bar and Court Admission : 

a. List the date(s) you were admitted to the bar of any state and any lapses in 
membership. Please explain the reason for any lapse in membership. 

Indiana, October 10, 1973 

There have been no lapses in membership. 

b. List all courts in which you have been admitted to practice, including dates of 
admission and any lapses in membership. Please explain the reason for any lapse 
in membership. Give the same information for administrative bodies that require 
special admission to practice. 

Indiana Supreme Court, October 10, 1973 

U.S. District Court for the Southern District of Indiana, October 10, 1973 
U.S. Court of Appeals for the Seventh Circuit, March 27, 1974 
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U.S. District Court for the Northern District of Indiana, October 10, 1975 
U.S. Tax Court, April 3, 1974 

There have been no lapses in membership. 

12. Memberships : 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 10 or 11 to whieh 
you belong, or to which you have belonged, or in which you have significantly 
participated, since graduation from law school. Provide dates of membership or 
participation, and indicate any office you held. Include clubs, working groups, 
advisory or editorial boards, panels, committees, conferences, or publications. 

Indianapolis Fire Department Civilian Merit Board, 1983-1989 
President 1988-1989 

Indiana State Forensic Science Commission, 1984-1990 

Indiana State Recount Commission, 1988-1990 

Board of Directors of the Marion County Justice Agency, 1 996-2002 

Highland Golf and Country Club, 1987 to Present 
Board of Directors, 1993-1997 

b. The American Bar Association's Commentary to its Code of Judicial Conduct 
states that it is inappropriate for a judge to hold membership in any organization 
that invidiously discriminates on the basis of race, sex, or religion. Please 
indicate whether any of these organizations listed in response to 1 2a above 
currently discriminate or formerly discriminated on the basis of race, sex, or 
religion - either through formal membership requirements or the practical 
implementation of membership policies. If so, describe any action you have taken 
to change these policies and practices. 

None of the organizations listed above discriminate on the basis of race, sex, or 
religion. 

In 1965, 1 became a member of a national college social fraternity. Lambda Chi 
Alpha, at Louisiana State University in Baton Rouge. This organization by 
definition restricts its membership to males. Lambda Chi Alpha does not 
discriminate on the basis of race or religion. I have taken no action to change the 
membership policies or praetices of this organization. I have not been active in 
this eollege fiutemity since my graduation from college in 1970. 
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13. Published Writings and Public Statements : 

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, 
editorial pieces, or other published material you have written or edited, including 
material published only on the Internet. Please supply four (4) copies of all 
published material to the Committee. 

I have no published material. 

b. Please supply four (4) copies of any reports, memoranda or policy statements you 
prepared or contributed in the preparation of on behalf of any bar association, 
committee, conference, or organization of which you were or are a member. If 
you do not have a copy of a report, memorandum or policy statement, please give 
the name and address of the organization that issued it, the date of the document, 
and a summary of its subject matter. 

In 1998, 1 was co-author, along with four members of a steering committee that I 
chaired, of an instruction manual for the Indianapolis Bar Association entitled 
Handbook 2000. This 52- page manual, which is still in use today, provides the 
policies and procedures for the preparation of seminars for continuing legal 
education programs. 

c. Please supply four (4) copies of any testimony, official statements or other 
communications relating, in whole or in part, to matters of public policy or legal 
interpretation, that you have issued or provided or that others presented on your 
behalf to public bodies or public officials. 

I have given no such testimony or made any such official statement or other 
communications relating to such matters. 

d. Please supply four (4) copies, transcripts or tape recordings of all speeches or 
talks delivered by you, including commencement speeches, remarks, lectures, 
panel discussions, conferences, political speeches, and question-and-answer 
sessions. Please include the date and place where they were delivered, and 
readily available press reports about the speech or talk. If you do not have a copy 
of the speech or a transcript or tape recording of your remarks, please give the 
name and address of the group before whom the speech was given, the date of the 
speech, and a summary of its subject matter. If you did not speak from a prepared 
text, please furnish a copy of any outline or notes from which you spoke. 

June 15, 2007: Remarks given at the Indianapolis Bar Association’s Bench Bar 
Conference in Cincinnati, Ohio. I also spoke at the Bench Bar Conferences held 
in 1998, 1999 and 2001, but I have no notes from those years. 

March 22, 2006: Remarks given to the Alternate Resolution Section of the 
Indianapolis Bar Association. 
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2006: Indianapolis Bar Association’s Women in Law Division, Antoinette Dakin 
Leach Ceremony. I have no notes or text for this speech. 

June 17, 2005: Indianapolis Bar Association’s Bench Bar Conference. 

June 9, 2005: Remarks to the National Employment Lawyers Association - 
Indiana Section on “Mediation Tips for Employment Lawyers.” 

November 17, 2004: American Inn of Court presentation by the Thomas 
Jefferson Team. I have been affiliated with the American Iim of Court since its 
inception in Indianapolis in 1997. I have given a presentation every year in 
conjunction with my group. I have no notes of any of the presentations except for 
the one cited above. 

July 24, 2004: Remarks to the Indianapolis Bar Association’s Labor and 
Employment Section on “Labor and Employment Cases in the 2003-04 U.S. 
Supreme Court Term.” 

February 24, 2004: Remarks at the Indiana University Law School - Indianapolis 
to third-year students regarding ethical issues in judicial mediation. 

2004: Indianapolis Bar Association’s Litigation Section, “Trial Techniques.” I 
have no notes or text for this speech. 

November 18, 2003: Remarks given at the Indianapolis Bar Association Bar 
Leaders Series. The topics were the judicial selection process and the duties of a 
U.S. Magistrate Judge. I also spoke at the same event in both 2004 and 2005. I 
have no notes or dates for these latter presentations, but the focus was the same. 

2003: The Seventh Circuit Bar Association Young Lawyers Section Mediation 
Skills Workshop. I have no notes or text for this speech. 

2003: The Seventh Circuit Bar Association Conference panel on issues in 
Indiana’s Southern District, I have no notes or text for this speech. 

2003: Indianapolis Bar Association’s Litigation Section panel on ethical issues in 
judicial mediation. I have no notes or text for this speech. 

2003: Indiana State Bar Association’s Employment and Labor Law Section, 
“Employment Litigation: Ethical Issues Arising from Motions to Withdraw and 
Motions to Disqualify.” I have no notes or text for this speech. 

December 6, 2002: Remarks given at my Induction Ceremony as a U.S. 
Magistrate Judge. 
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November 2002 to present: The judges in the Southern District of Indiana 
routinely rotate presiding over naturalization ceremonies. I have done 
approximately 3 or 4 per year and my remarks are essentially the same each time. 

2002: “Business Litigation in Indiana - A Judicial Perspective” for Sterling 
Educational Services LLC. I have no notes or text for this speech. 

2002: Indianapolis Bar Association’s Seminar for Summer Associates. The topic 
was continuing legal education. I have no notes or text for this speech. 

2001: Indianapolis Bar Association, “Outwit, Outplay, and Outlast: A Survival 
Guide for New Attorneys.” I have no notes or text for this speech. 

2001 : Indianapolis Bar Association, “Non-Party Practice in Complex Litigation.” 
I have no notes or text for this speech. 

1999 and 2000: Bulen Symposium - Campaign School. I have no notes or text 
for this speech. 

1999: Indiana Judicial Conference. I have no notes or text for this speech. 

In addition, between the mid-1980's and ending upon my selection as a U.S. 
Magistrate Judge, I routinely offered remarks at small political gatherings in 
conjunction with my position as a Circuit Court Master Commissioner and then as 
Presiding Judge of the Circuit Court in Indianapolis. Judges were elected on a 
purely partisan basis in Indianapolis. I attended precinct and township meetings 
on a weekly basis and would be asked to offer brief remarks along with other 
public officials, judges and candidates. My remarks were brief (2-3 minutes), 
spontaneous, and non-controversial and covered such topics as events in the 
courthouse and my credentials. I took no notes and none of my remarks to my 
knowledge were recorded or reported. 

e. Please list all interviews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these interviews where 
they are available to you. 

I have several times been a guest on WTLC, an Indianapolis radio station that is 
primarily targeted to an African-American audience, discussing topics such as 
minority representation on jury panels and the impact minorities could potentially 
have on the selection of state court judges. I have also been on panel discussions 
on WTLC with Rozelle Boyd, a prominent African-American businessman in 
Indianapolis and at the time the minority leader of the City-County Coxmcil. We 
were available to answer questions from the listening audience on topics chosen 
by the host. I have also been a guest on a radio show hosted by Dr. Esperanza 
Zendejas, the former superintendent of Indianapolis Public Schools, on WSYW, 
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an Indianapolis radio station that is primarily targeted to an Hispanic audience. I 
appeared with Dr. Zendejas answering questions from the listening audience 
regarding the impact of criminal convictions on naturalization status. I also 
appeared with her to answer call-in questions from listeners regarding issues 
relating to access to our American courts. I have no transcripts or recordings of 
any interviews given to print publications or radio or television entities. I have 
done an electronic search for news articles which include quotes from interviews 
given by me and have listed those below. 

Vic Ryckaert, New Court Will Handle Paternity Cases Only, Indianapolis Star, 
Oct. 23, 2000, at Al. 

Denise Callahan, City-County Building Outdated, Indiana Lawyer, December 20, 

2000, at 1. 

Denise Callahan, Afanon County Bench Welcomes 11 New Jurists, Indiana 
Lawyer, January 3, 2001, at 1. 

Courts to Launch Paternity Docket, Indiana Lawyer, March 14, 2001, at 18. 

Doug Sword, Officials Will Expand Searches at Complex, Indianapolis Star, June 
29, 2001, at Bl. 

Doug Sword, Judges Await Verdict on New Security, Indianapolis Star, July 31, 

2001, at Bl. 

Doug Sword, Security System Gets a PR Boost, Indianapolis Star, August 23, 
2001, at Al. 

Rachel E. Faulkner, Security Pilot Gains Support, Indiana Lawyer, August 29, 
2001, at 17. 

Denise Callahan, Batten Down the Hatches; County Courts Urge Officials to 
Install Stronger Security Measures, Indiana Lawyer, September 1 2, 200 1 , at 1 . 

Vic Ryckaert, It’s Season to Pay Off Child Support, or Else, Indianapolis Star, 
December 14, 2001, at Al. 

Kelly Lucas, Holiday Court Pressures Parents, Indiana Lawyer, December 19, 
2001, at 1. 

Rich Reeve, Crowding at Lockup, Jail Aids Deadbeat Parents, Indianapolis Star, 
April 25, 2002, at B7. 

Terry Home, Circuit Judge to Take Federal Judicial Post, Indianapolis Star, June 
5, 2002, at Bl. 
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Denise Callahan, U.S. District Courts in Flux in Indiana, Indiana Lawyer, June 
19, 2002, at 1. 

14. Judicial Office : State (chronologically) any judicial offices you have held, whether 
such position was elected or appointed, and a description of the jurisdiction of each such 
court. 

From August 1983 to January 1, 1997 1 served as Marion County Circuit Court Master 
Commissioner. 1 was appointed to this position by the Honorable John M. Ryan, who 
was the Presiding Judge of the Marion County Circuit Court. The position of Master 
Commissioner is governed by statute; see Ind. Code 33-33-49-16(e) and Ind. Code 33-23- 
5-5 to -9. By local rule, the Circuit Court is vested with civil jurisdiction (see below). A 
Master Commissioner may not enter a final order, but must prepare findings and submit 
same to the presiding judge of the court for approval. Although this position was 
technically a part-time position, due to the health of Judge Ryan I took over more of the 
day-to-day operation of the court as time went on. During the last five to seven years of 
my tenure as Master Commissioner, I had essentially the same responsibilities as a judge. 
Judge Ryan would routinely designate me as a judge pro tempore, and as such I hied 
many cases to verdict and assumed additional administrative roles as needed. 

In January 1997, following my election in 1996, 1 began service as Presiding Judge of the 
Marion County Circuit Court. The constitutional jurisdiction of Circuit Courts in Indiana 
includes civil, criminal, juvenile, probate, and small claims matters. However, 
throughout my tenure on the bench the court heard only civil matters, including 
exercising exclusive statewide jurisdiction for insurance reorganizations/liquidations and 
medical liens. The court also supervises the nine Marion County Small Claims Courts 
and has exclusive jurisdiction in Marion County for all county tax collections, name 
changes, and hardship driver’s licenses. As presiding judge of this court, I handled all 
civil matters and conducted many trials both to the bench and to a jury. 

On November 12, 2002, 1 was appointed to be a United States Magistrate Judge for the 
Southern District of Indiana. I was appointed to this position for an eight-year term by 
the five sitting judges of Indiana’s Southern District after an open selection process 
pursuant to 28 U.S.C. § 631. The jurisdiction and powers of Magistrate Judges generally 
are found at 28 U.S.C. § 636. I generally conduct all pre-trial proceedings and rule on all 
non-dispositive motions filed in the civil cases that are assigned to me. One of the main 
focuses of my responsibilities is to conduct settlement conferences and I schedule 
between six and eight of these per week. I also have full responsibility, including trial, 
for those cases that are referred to me on a “consenf’ basis pursuant to 28 U.S.C. § 
636(c). In addition, on occasion I conduct preliminary criminal proceedings. 


15. Citations : If you are or have been a judge, please provide: 

a. citations for all opinions you have written (including concurrences and dissents); 


10 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 01356 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



1347 


VerDate Nov 24 2008 


To my knowledge, I have only one published opinion: 

Magee v. AllianceOne, Ltd., 487 F. Supp.2d 1024 (S.D. Ind. 2007) 

There are no citations for the vast majority of opinions I have written. There was 
no mechanism for publishing opinions when I was a state court trial judge, and I 
have not chosen to publish any opinions since becoming a United States 
Magistrate Judge except for the one listed above, which was published at the 
request of counsel in the case. The following unpublished decisions appear on 
Westlaw® and/or LEXIS®: 

King-Indiana Forge, Inc. v. Millennium Forge, Inc., 2007 WL 3333254 (S.D. Ind. 
2007) (Entry on Motion to Compel) 

Knowledge A-Z, Inc. v. Jim Walter Resources, Inc., 2007 WL 3333271 (S.D. Ind. 
2007) (Entry on Motion to Exclude Expert Witnesses) 

Heritage Technologies, LLC v. Phibro-Tech, Inc., 2007 WL 3287216 (S.D. Ind. 
2007) (Entry on Motion to Compel) 

Classic Cheesecake Co., Inc. v. JPMorgan Chase Bank, 2007 WL 3285806 (S.D. 
Ind. 2007) (Entry Regarding Post-Trial Motions) 

Custer V. Schumacher Racing Corp., 2007 WL 3239023 (S.D. Ind. 2007) (Entry 
on Motions for Summary Judgment) 

Knowledge A-Z, Inc. v. Jim Walter Resources, Inc., 2007 WL 3284013 (S.D. Ind. 
2007) (Entry Resolving Motions Relating to Revised Non-Party Subpoenas) 

Spencer v. General Motors Corp., 2007 WL 3171504 (S.D. Ind. 2007) (Entry on 
Motions for Protective Order) 

Knowledge A-Z, Inc. v. Jim Walter Resources, Inc., 2007 WL 3119756 (S.D. Ind. 
2007) (Order Regarding Motion to Compel) 

Eicks V. City of Anderson, Ind., 2007 WL 3023467 (S.D. Ind. 2007) (Entry on 
Motion for Summary Judgment) 

Interactive Intelligence, Inc. v. Keycorp, 2007 WL 3047057 (S.D. Ind. 2007) 
(Entry on Keybank’s Motion to Compel) 

Muren v. Smith, 2007 WL 2994002 (S.D. Ind. 2007) (Entry on Motion for Partial 
Summary Judgment) 

U.S. ex rel. Glaser v. Wound Care Consultants, Inc., 2007 WL 2934885 (S.D. 

Ind. 2007) (Entry on Motion to Stay Discovery) 
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Centillion Data Systems, LLC v. Convergys Corp., 2007 WL 2915626 (S.D. Ind. 
2007) (Entry Regarding Motion to Enforce Entry) 

Harpold v. Ethicon Endo-Surgery, Inc., 2007 WL 2900554 (S.D. Ind. 2007) 

(Entry on Motion for Protective Order) 

Denistran v. Excel Decorators, Inc., 2007 WL 2904084 (S.D. Ind. 2007) (Entry 
on Motion for Summary Judgment) 

RMA Brokerage, LLC v. LTC Risk Management, LLC, 2007 WL 2904076 (S.D. 
Ind. 2007) (Entry on Motion to Compel) 

Hiatt Enterprises v. Ikon Office Solutions, Inc., 2007 WL 2904074 (S.D. Ind. 
2007) (Entry on Motion for Summary Judgment) 

Geary v. Scharbrough, 2007 WL 2901695 (S.D. Ind. 2007) (Entry on Motion for 
Partial Summary Judgment) 

Custer V. Schumacher Racing Corp., 2007 WL 2902047 (S.D. Ind. 2007) (Entry 
on Motion to Amend Answer and Related Motion to Strike) 

Kapoorv. Indiana University Bd. of Trustees, 2007 WL 2901881 (S.D. Ind. 2007) 
(Entry on Motion to Compel) 

Butterfield v. Navistar Intern. Transp. Corp., 2007 WL 2901693 (S.D. Ind. 2007) 
(Entry on Motion to Strike) 

Leonard's Linen Service v. City of Bloomington, 2007 WL 2902210 (S.D. Ind. 
2007) (Entry on Motion to Compel and Motion for Protective Order) 

1100 West, LLC v. Red Spot Paint and Varnish Co., Inc., 2007 WL 2904073 (S.D. 
Ind. 2007) (Entry on Motions for Protective Order) 

Brown v. Enterprise Leasing Co. of Chicago, 2007 WL 2900589 (S.D. Ind. 2007) 
(Entry Regarding Choice of Law) 

Van Hoose v. Nucor Corp., 2007 WL 2898697 (S.D. Ind. 2007) (Entry on 
Motions Relating to Admissions) 

Landeen v. Phonebillit, Inc., 2007 WL 2902212 (S.D. Ind. 2007) (Entry on 
Motions Relating to Discovery) 

Martin v. Indiana Heart Hasp., LLC, 2007 WL 2900592 (S.D. Ind. 2007) (Entry 
on Motion to Amend Complaint) 
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Classic Cheesecake Co., Inc. v. JPMorgan Chase Bank., 2007 WL 2897747 (S.D. 
Ind. 2007) (Entry Regarding Emotional Distress Damages) 

Classic Cheesecake Co., Inc. v, JPMorgan Chase Bank, NA, 2007 WL 2897842 
(S.D. Ind. 2007) (Entry Regarding 12 C.F.R. § 202.9(c)) 

Gabhart v. Indiana Bd. of Law Examiners, 2007 WL 2904075 (S.D. Ind. 2007) 
(Entry on Defendant’s Motion to Dismiss) 

Koch V. Convenience Industry Associates LLC, 2007 WT.. 2901128 (S.D. Ind. 

2007) (Entry on Motion to Compel) 

Classic Cheesecake Co., Inc. v. JPMorgan Chase Bank, NA, 2007 WL 2894291 
(S.D. Ind. 2007) (Entry Regarding Motions in Limine and Plaintiff Macon’s Race 
Discrimination Claim) 

Classic Cheesecake Co., Inc. v. JPMorgan Chase Bank, NA, 2007 WL 2894303 
(S.D. Ind. 2007) (Entry on Motions for Summary Judgment) 

RLIIns. Co. V. Conseco, Inc., 2006 WL 4833630 (S.D. Ind. 2006) (Entry on 
Motion for Protective Order) 

Moore v. Correctional Indus. Facility, 2006 WL 4808523 (S.D. Ind. 2006) (Entry 
on Motion for Judgment on the Pleadings) 

Hendricks v. Goszkowski, 2006 WL 4843406 (S.D. Ind. 2006) (Entry on Motion 
for Summary Judgment) 

Product Action Intern., LLC v. Plastech Engineered Products, Inc., 2006 WL 
4835919 (S.D. Ind. 2006) (Entry on Motion for Summary Judgment) 

Hall V. Richwine, 2006 WL 4835918 (S.D. Ind. 2006) (Entry on Motion for Leave 
to Amend Complaint) 

Jennings v. Auto Meter Products, Inc., 2006 WL 4834467 (S.D. Ind. 2006) (Entry 
on Motion to Dismiss, etc.) 

Directv, Inc. v. Adams, 2006 U.S. Dist. LEXIS 78649 (S.D. Ind. 2006) (Report 
and Recommendation Regarding Default Judgment) 

Directv, Inc. v. Beckler, 2006 U.S. Dist. LEXIS 67678 (S.D. Ind. 2006) (Report 
and Recommendation Regarding Default Judgment) 

Directv, Inc. v. Cox, 2006 U.S. Dist. LEXIS 67674 (S.D. Ind. 2006) (Report and 
Recommendation Regarding Default Judgment) 
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Directv, Inc. v. Ryan, 2006 U.S. Dist. LEXIS 67676 (S.D. Ind. 2006) (Report and 
Recommendation Regarding Default Judgment) 

Directv, Inc. v. Britt, 2006 U.S. Dist. LEXIS 67675 (S.D. Ind. 2006) (Report and 
Recommendation Regarding Default Judgment) 

Directv, Inc. v. Burton, 2006 U.S. Dist. LEXIS 67618 (S.D. Ind. 2006) (Report 
and Recommendation Regarding Default Judgment) 

Directv, Inc. v. Applegate, 2006 U.S. Dist. LEXIS 58098 (S.D. Ind. 2006) (Report 
and Recommendation Regarding Default Judgment) 

In re Guidant Corp. Shareholders Derivative Lilig., 2005 U.S. Dist. LEXIS 45701 
(S.D. Ind. 2005) (Entry on Motion to Strike Amended Complaint for Violation of 
Federal Rule of Civil Procedure) 

Recker v. Cent. Collection Bureau, 2005 U.S. Dist. LEXIS 24780 (S.D. Ind. 

2005) (Entry on Defendant’s Motion for Summary Judgment and Plaintiffs 
Cross-Motion for Summary Judgment) 

Estate of Ellington v. Gibson Piano Ventures, Inc., 2005 U.S. Dist. LEXIS 21003, 
75 U.S.P.Q.2D (BNA) 1724 (S.D. Ind. 2005) (Entry on Defendants’ Motion for 
Partial Summary Judgment and Plaintiffs Motion for Partial Summary Judgment) 

Classic Cheesecake Co. v. JP Morgan Chase Bank, NA, 2005 WL 5830400 (S.D. 
Ind. 2005) (Entry on Motion to Dismiss) 

Barmes v. United States, 2003 U.S. Dist. LEXIS 8583, 91 A.F.T.R.2d (RIA) 2251 
(S.D. Ind. 2003) (Entry on Plaintiffs/Counterclaim Defendants’ and Third-Party 
Defendants’ Motion for Order of Inspection); objection sustained, Barmes v. IRS, 
2003 U.S. Dist. LEXIS 17361 (S.D. Ind. 2003) 

b. a list of cases in which certiorari has been requested or granted; 

None 

c. a short summary of and citations for all appellate opinions or orders where your 
decisions were reversed or where your judgment was affirmed with significant 
criticism of your substantive or procedural rulings; 

1. Barmes v. IRS, 2003 U.S. Dist. LEXIS 17361 (S.D. Ind. 2003) 

The Plaintiffs in this case had responded to the Defendant’s discovery requests by 
invoking the Fifth Amendment. After the Defendant moved for summary 
judgment, the Plaintiffs sought to inspect documents that had been seized from 
them by the IRS, asserting that they might be relevant to their response to the 
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summary judgment motion. I granted the Plaintiffs’ motion. The Defendant 
objected to the District Court judge assigned to the case, Hon. John D. Tinder. 
Judge Tinder sustained the objection, ruling that the inspection could not lead to 
admissible evidence because the Plaintiffs already had invoked their Fifth 
Amendment rights as to the documents and the information contained therein; to 
the extent that some of the documents did not fall into this category, it was 
nonetheless improper to grant the motion to inspect because the Plaintiffs had 
failed to comply with the requirements of Federal Rule of Civil Procedure 56(f). 

2. Alexander v. Cottey, 801 N.E.2d 651 (Ind. App. 2004), and on rehearing, 806 
N.E,2d 315 (Ind. App. 2004) 

This case involved a proposed class of persons who received collect telephone 
calls from inmates who alleged that the contracts between the sheriffs (and the 
state) and the telephone companies that provided the phone service in the jails 
resulted in excessive charges for accepting the inmates’ collect calls. I dismissed 
the case for lack of subject matter jurisdiction, finding that the Plaintiffs had 
failed to exhaust their administrative remedies because the claims challenged the 
reasonableness of telephone rates and thus fell imder the jurisdiction of the 
Indiana Utility Regulatory Commission (“lURC”). The Indiana Comt of Appeals 
reversed and remanded, holding that the threshold question of whether the sheriffs 
and the state had the authority to enter into the contracts in question had to be 
decided by the cotut before the reasonableness question could be addressed, either 
by the court or the lURC. 

3. Embry v. O 'Bannon, 798 N.E.2d 157 (Ind. 2003) 

In this case, taxpayers asserted that the state’s dual-enrollment program, under 
which public school corporations provided services to parochial school students in 
their parochial schools and were permitted to count those students as enrolled in 
the public school for state funding proposes, violated the state eonstitutional 
provision forbidding the use of public money “for the benefit of any religious or 
theological institution.” I granted summary judgment in favor of the Defendants, 
holding that the Plaintiffs lacked standing and, even if they did not, the program 
did not violate the Indiana Constitution. The Indiana Corut of Appeals affirmed 
on the standing issue and did not consider the constitutional issue. The Indiana 
Supreme Court reversed in part, finding that the taxpayers had standing under the 
public standing doctrine; however, they affirmed my deeision that the dual- 
enrollment program was constitutional. 

4. Indiana Fireworks Distributors Ass ’n v. Boatwright, 764 N.E.2d 208 (Ind. 2002) 

The Indiana State Fire Marshal brought a deelaratory judgment action against 
various fireworks retailers and distributors seeking to clarify the meaning of a 
fireworks retailing statute that he was charged with enforcing. The Court of 
Appeals and the Indiana Supreme Court reversed my ruling that granted summary 
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judgment in favor of the fire marshal, holding that state agency officials have no 
standing under the Indiana Uniform Declaratory Judgment Act to bring an action 
on behalf of a state agency. 

5. Commissioner, Dept, of Revenue v. Fort, 760 N.E.2d 1103 (Ind. App. 200 1 ) 

This case involved the appeal of an administrative law judge’s decision 
suspending indefinitely the PlaintifFs commercial driver's license (“CDL”) 
because he had an unrepaired aneurysm. The Court of Appeals, in a 2-to-l 
decision, reversed my ruling that the decision that the Plaintiff was not medically 
qualified to hold a CDL was not supported by substantial evidence. 

6. In re Paternity ofA.M.C., 758 N.E.2d 536 (Ind. App. 2001) 

The Plaintiff filed a petition to modify his child support obligation which was 
untimely under the applicable local rule. The Court of Appeals reversed my 
dismissal of the petition as untimely, holding that the local rule conflicted with the 
controlling state statute. 

7. Branham v. Celadon Trucking Services, Inc., 744 N.E.2d 514 (Ind. App. 2001) 

In this case, an employee and his wife sued his employer and supervisor for 
invasion of privacy, libel, intentional infliction of emotional distress, negligent 
supervision, and loss of consortium after he was humiliated by a workplace prank. 
The Court of Appeals affirmed my ruling that the employee’s claim was not 
barred by exclusivity provision of Indiana’s Workers’ Compensation Act. 
However, the court found that I improperly denied the Defendants’ motion for 
summary judgment on the claims for defamation, intentional infliction of 
emotional distress, and invasion of privacy. 

8. Indianapolis Newspapers v. Indiana State Lottery Commission, 739 N.E.2d 144 
(Ind. App. 2000) 

The Indianapolis Star newspaper requested from the Indiana Lottery Commission 
the revenue figures of individual lottery ticket retailers pursuant to the Access to 
Public Records Act (APRA). The Lottery Commission took the position that the 
information constituted trade secrets and denied the request. Pursuant to the 
applicable statute, the newspaper sought and obtained an advisory opinion that its 
request should be granted; this triggered the Lottery Commission’s obligation to 
pay any additional attorney fees incurred by the newspaper to obtain compliance. 
An association of grocery and convenience stores and other lottery ticket retailers 
then filed suit against the Lottery Commission seeking declaratory and injunctive 
relief to prohibit the disclosure sought by the newspaper. The newspaper 
intervened and filed a cross-claim against the Lottery Commission for disclosme. 
The Lottery Commission filed a counterclaim for interpleader, seeking dismissal 
after depositing the requested information with the court. The newspaper moved 
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to dismiss the interpleader counterclaim; I denied the motion to dismiss and 
certified the case for appeal. The Court of Appeals affirmed all aspects of my 
ruling except one: it found that it was error to discharge the Lottery Commission 
from all liability, because in the event the newspaper ultimately prevailed, the 
Commission would be liable for the newspaper’s attorney fees incurred between 
the date of the advisory opinion and the date the information was deposited with 
the court. 

9. City of Indianapolis v. Johnson, 736 N.E.2d 295 (Ind. App. 2000) 

In this case, the mother of a child who drowned in a pond in a city park brought a 
negligence action against the city. I denied the city’s motion for summary 
judgment and certified the ruling for interlocutory appeal. The Court of 
Appeals affirmed my ruling that a genuine issue of material fact existed as to 
whether the city breached its duty to exercise reasonable care for the protection of 
the child, but reversed my ruling denying the city summary judgment on the 
mother’s attractive nuisance theory. 

10. Insurance Commissioner v. Smith, 714 N.E.2d 1285 (Ind. App. 1999) 

Under Indiana law, a medical malpractice claimant may access the Patient’s 
Compensation Fund when a “qualified healthcare provider” has agreed to settle its 
liability on the claim by paying its policy limits. In this case, a patient resolved 
his malpractice claim against his psychiatrist by entering into a settlement 
agreement with a corporation that the psychiatrist controlled rather than with the 
psychiatrist himself. The patient sought payment on the claim fi'om the Patient’s 
Compensation Fund and filed a motion for partial summary judgment on the 
issue of whether the psychiatrist, who was a “qualified healthcare provider,” had 
agreed to settle the claim, or whether the settlement was only with the non- 
qualified corporation. The Court of Appeals held that a fact issue existed as to 
whether the patient had settled with the psychiatrist, and therefore reversed my 
ruling granting the patient’s motion for partial summary judgment on that issue. 

11. Thacker v. Thacker, 710 N.E.2d 942 (Ind. App. 1999) 

In this case, the Court of Appeals affirmed in part and reversed in part my ruling 
regarding the modification of a child support award and the allocation of college 
expenses between mother and father, holding that a support award may not be 
modified retroactively and also may not be modified by agreement of the parties. 

12. National General Ins. Co. v. Riddell, 705 N.E.2d 465 (Ind. App. 1998) 

This case arose out of the arbitration of a claim between an automobile insurer 
and an insured in which the contract of insurance contained an escape clause that 
provided that an arbitration award was not binding as to the amount of damages if 
the amount exceeded the statutory minimum for bodily injury liability. The Court 
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of Appeals reversed my ruling that the escape clause was void as violative of 
public policy. 

13. Firstmark Standard Life Ins. Co. v. Goss, 699 N.E.2d 689 (Ind. App. 1998) 

In this case, an insured chose to use dividends to purchase additional paid-up life 
insurance based upon the insurer’s miscalculation of the amount of additional 
insurance the accrued dividends would buy. When the insurer would pay only the 
corrected (lesser) amount, rather than the miscalculated amount, the insurer sued. 
The Court of Appeals affirmed the jury’s verdict of contractual damages and my 
judgment on the evidence regarding pimitive damages, but reversed the jury’s 
award of compensatory damages, finding there was no evidence to support a 
finding of bad faith on the part of the insurer, and also reversed my award of 
compound, rather than simple, prejudgment interest. 

14. Johnson v. Steffen, 685 N.E.2d 1 1 17 (Ind. App. 1997) 

This case involved a police officer who was injured when he was struck by a 
bicyclist participating in a triathlon. The officer brought a negligence action 
against the bicyclist and the sponsors and organizers of the triathlon. Serving as a 
commissioner on the Marion Circuit Court, I granted the Defendants’ motion for 
summary judgment, finding that the Fireman’s Rule barred the PlaintifFs claims. 
The Court of Appeals, in a 2-to-l decision, reversed, finding that to the extent that 
the Fireman’s Rule remained viable in Indiana, it was limited to cases involving 
premises liability; since none of the Defendants owned the street on which the 
accident occurred, premises liability was not at issue in this case. 

15. Buford V. Flori Roberts, Inc., 663 N.E.2d 1 1 59 (Ind. App. 1996) 

In this case, I, serving as judge pro tern, granted a motion to compel the Plaintiff’s 
psychiatrist to produce her mental health records and denied the Plaintiff’s motion 
to reconsider that order. The Court of Appeals reversed, holding that the 
applicable statute gave the Plaintiff the right to a hearing and required a showing 
of good cause before her records were disclosed. 

16. State ex rel. Jacobs v. Marion Circuit Court, 644 N.E.2d 852 (Ind. 1994) 

This case involved the interpretation of Indiana statutes relating to election 
recounts. When recount petitions were filed regarding three state legislative 
races, the Indiana Secretary of State declined to serve as the chair of the Recount 
Commission based upon his reading of a state statute, and another chair was 
appointed. A quo warranto proceeding was instituted asserting that the Secretary 
of State was the proper chairman. Acting as judge pro tern in the Marion Circuit 
Court, I issued an order in that proceeding that temporarily restrained the Recount 
Commission from further action and requiring the Secretary of State to remain as 
the chairman of the Commission pending further order of the court. A writ of 
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mandamus was then filed in the Indiana Supreme Court seeking to bar the Circuit 
Court from proceeding further with the quo warranto proceeding and requiring 
the dissolution of the restraining order. The Supreme Court held that the recount 
statutes required that any court action related to a recount be stayed until final 
determination of the Recount Commission was reached. 

17. Moss V. Frazer, 614 N.E.2d 969 (Ind. App. 1993) 

In this case, a mother filed a petition to modify her former husband’s child 
support obligation and requested a contempt citation against him because he 
refused to pay one-half of their child’s private school expenses. Acting as judge 
pro tern, I ordered the former husband to pay past and future private school 
expenses. The Court of Appeals reversed with regard to those expenses that were 
incurred prior to the filing of the petition to modify and affirmed with regard to 
those expenses that were incurred after the petition to modify was filed. 

d. a list of and copies of any of your unpublished opinions that were reversed on 
appeal or where your judgment was affirmed with significant criticism of your 
substantive or procedural rulings; 

Each of the cases listed in response to Question 15c were unpublished opinions 
that were reversed on appeal or were affirmed with significant criticism of my 
substantive or procedural rulings. I do not have copies of my state court opinions. 
To my knowledge, they are available only in the state court’s archives and can be 
obtained only from the individual files for the cases in which they were entered 
and the archived case files of the Court of Appeals if they were reviewed on 
appeal. 

e. a description of the number and percentage of your decisions in which you issued 
an unpublished opinion and the manner in whieh those unpublished opinions are 
filed and/or stored; and 

As noted above, all but one of my decisions have been unpublished. 

There was no mechanism for publishing opinions when I served on the state court 
bench. To my knowledge, those opinions are not retained in any electronic or 
searchable form, but rather are available only in the state eourt’s archives and can 
be obtained only from the individual files for the eases in which they were entered 
Most of the decisions that I have written as a United States Magistrate Judge are 
stored in the individual case dockets on the court’s electronic docketing system. 

In addition, some of them are accessible via the “Search Court Opinions” section 
of the court’s public website and, as listed above, some of them are available on 
Westlaw® and/or LEXIS®. When I first took the federal bench, some of the cases 
that were assigned to me had not been transferred to the court’s electronic 
docketing system; any decisions that I wrote in those cases are maintained in 
paper form in the files of the Clerk of the Court. 
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f. citations to all cases in which you were a panel member in which you did not 
issue an opinion. 

None. 

1 6. Recusal: If you are or have been a judge, please provide a list of any cases, motions or 
matters that have come before you in which a litigant or party has requested that you 
recuse yourself due to an asserted conflict of interest, or for any other apparent reason, or 
in which you recused yourself sua sponte. (If your court employs an "automatic" recusal 
system by which you may be recused without your knowledge, please include a general 
description of that system.) Please identify each such case, and for each provide the 
following information: 

a. whether your recusal was requested by a motion or other suggestion by a litigant 
or a party to the proceeding or by any other person or interested party; or if you 
recused yourself sua sponte; 

b. a brief description of the asserted conflict of interest or other ground for recusal; 

c. the procedure you followed in determining whether or not to recuse yourself; 

d. your reason for recusing or declining to recuse yourself, including any action 
taken to remove the real, apparent or asserted conflict of interest or to cure any 
other ground for recusal. 

To the best of my recollection, I was not asked to recuse myself from any case 
while I served on the state court bench and I did not have occasion to recuse 
myself sua sponte from any case, with the exception that for a period of one year 
after my election I routinely recused myself from cases in which a lawyer from 
one of my previous law firms entered an appearance. 

In my current position, the court utilizes an automatic recusal system pursuant to 
which a “conflicts list” for each judicial officer is kept by the Clerk of the Court. 
By virtue of this system, a judicial officer is not assigned to any case in which a 
person or entity on his or her conflicts list is involved. This process occurs 
without any involvement by or notification to the judicial officer. Other than such 
cases, since becoming a United States Magistrate Judge I have not been required 
to recuse myself from any case and no party has sought my recusal. 

17. Public Office. Political Activities and Affiliations : 

a. List chronologically any public offices you have held, other than judicial offices, 
including the terms of service and whether such positions were elected or 
appointed. If appointed, please include the name of the individual who appointed 
you. Also, state chronologically any unsuccessful candidacies you have had for 
elective office or unsuccessful nominations for appointed office. 
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Indianapolis Fire Department Civilian Merit Board, 1983-1989. I was appointed 
by the Honorable William Hudnut, Mayor of the City of Indianapolis. 

Indiana State Forensic Science Commission, 1984-1990. I was appointed by the 
Honorable Robert Orr, Governor of the State of Inidana. 

Indiana State Recount Commission, 1988-1990. 1 was appointed by Keith Luse, 
Indiana State Republican Chairman. 

Board of Directors of the Marion Coimty Justice Agency, 1 996-2002. I served 
on this board as a result of my position as Presiding Judge of the Marion County 
Circuit Court. 

I have never been an unsuccessful nominee for any appointed office. I have 
never been a candidate for or served in a non-judicial elective office. 

b. List all memberships and offices held in and services rendered, whether 

compensated or not, to any political party or election committee. If you have ever 
held a position or played a role in a political campaign, please identify the 
particulars of the campaign, including the candidate, dates of the campaign, your 
title and responsibilities. 

I have not held membership or office in any political party or election committee. 
Additionally, I have not held any position or played any role in any political 
campaign other than my own candidacy for judge of the Circuit Court. Mor to 
becoming a United States Magistrate Judge, I did at times perform minor 
volunteer roles in various campaigns at the request of a political organization or a 
particular candidate. 

18. Legal Career: Please answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation 
from law school including; 

i. whether you served as clerk to a judge, and if so, the name of the judge, 
the court and the dates of the period you were a clerk; 

I have not served as a law clerk to a judge. 

ii. whether you practiced alone, and if so, the addresses and dates; 

I have never practiced alone, but was “self-employed” in various 
positions. Essentially I was in a shared space environment where I paid 
my share of the overhead, paid my own secretary and other staff, and 
retained all fees personally collected. 
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iii. the dates, names and addresses of law firms or offices, companies or 

governmental agencies with which you have been affiliated, and the nature 
of your affiliation with each. 

1 1/2002 to Present 

U.S. District Court for the Southern District of Indiana 
Birch Bayh Federal Building and United States Courthouse 
Indianapolis, Indiana 46204 
Magistrate Judge 

08/1993 to 11/2002 

Marion County Circuit Court 

200 East Washington Street, Room W-506 

Indianapolis, Indiana 46204 

Presiding Judge; 01/1997 to 1 1/2002 ; 

Master Commissioner (part-time); 08^983 to 01/1997 

01/1989 to 01/1997 

Johnson.Smith Pence Densbom Wright & Heath 
One Indiana Square, Suite 1800 
Indianapolis, Indiana 46204 
Attorney (Self-employed) 

08/1979 to 01/1989 

Lawrence Carter Gresk Leerkamp & Walsh 
151 North Delaware Street, Suite 1 100 
Indianapolis, Indiana 46204 
Attorney (Self-employed) 

10/1974 to 08/1983 

Marion Coxmty Superior Court, Criminal Division 4 
200 East Washington Street, Room W-203 
Indianapolis, Indiana 46204 
Public Defender (This was a part-time position.) 

08/1976 to 08/1979 
Popcheff Lawrence & Page 
5023 West lO* Street 
Speedway, Indiana 46224 
Attorney (Self-employed) 

10/1973 to 8/1976 

Poore Popcheff Wurster Sullivan & Burke 
136 East Market Street, Suite 1 101 
Indianapolis, Indiana 46204 
Attorney (Self-employed) 
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b. Describe: 

i. the general character of your law practice and indicate by date when its 
character has changed over the years. 

Prior to my full-time service as a judge, I practiced law as a self-employed 
attorney with a number of firms. From January 1989 to January 1997 I 
was affiliated with Johnson Smith Pence Densbom Wright & Heath, a 
mid-sized (approximately seventy lawyers) Indianapolis law firm. Due to 
my duties as Marion County Circuit Court Master Commissioner, my law 
practice was part-time during this time period. Other firms with which I 
was affiliated during my law practice were Lawrence Carter Gresk 
Leerkamp & Walsh, August 1979 to January 1989; Popcheff Lawrence & 
Page, August 1976 to August 1979; and Poore Popcheff Wurster Sullivan 
& Burke, October 1973 to Au^st 1976. I practiced in both the criminal 
and civil areas, predominately in state court; in civil matters I represented 
both plaintiffs and defendants. I also practiced family law. 

In addition, from August 1974 to August 1983 I served as a Major Felony 
Public Defender. This was a part-time position for which I was paid a 
nominal salary. I had no support staff and donated my secretary’s time for 
any necessary paperwork. I regularly represented indigents charged with 
felonies. My representation included pre-trial preparation, plea 
bargaining, jury and court trials, and an occasional appeal. 

ii. your typical clients and the areas, if any, in which you have specialized. 

My clients were primarily individuals. I practiced in both the criminal and 
civil areas, predominately in state court; in civil matters I represented both 
plaintiffs and defendants. I also practiced family law. 


c. Describe the percentage of your practice that has been in litigation and whether 
you appeared in court frequently, occasionally, or not at all. If the frequency of 
your appearances in cotirt varied, describe such variance, providing dates. 


i. Indicate the percentage of your practice in; 

1. federal courts: 5% 

2. state courts of record: 95% 

3. other courts: 

ii. Indicate the percentage of your practice in; 

1 . civil proceedings: 50% 

2. criminal proceedings; 50% 
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d. State the number of cases in courts of record you tried to verdict or judgment 
(rather than settled), indicating whether you were sole counsel, chief counsel, or 
assoeiate eounsel. 

I tried as sole counsel close to 100 cases to verdict or judgment during my career 
as an attorney. I do not remember ever serving as “chief counsel” or “associate 
counsel.” 

i. What percentage of these trials were: 

1. jury: 80% 

2. non-jury: 20% 

e. Describe your practice, if any, before the Supreme Court of the United States. 
Please supply four (4) copies of any briefs, amicus or otherwise, and, if 
applicable, any oral argument transcripts before the Supreme Court in cormection 
with your practice. 

I have never practiced before the Supreme Court of the United States. 

19. Litigation : Describe the ten (10) most significant litigated matters which you personally 
handled. Give the citations, if the cases were reported, and the docket number and date 
if unreported. Give a capsule summary of the substance of each case. Identify the party 
or parties whom you represented; describe in detail the nature of your participation in the 
litigation and the final disposition of the case. Also state as to each case: 

a. the date of representation; 

b. the name of the court and the name of the judge or judges before whom the case 
was litigated; and 

c. the individual name, addresses, and telephone numbers of co-counsel and of 
principal counsel for each of the other parties. 

1. United States v. Yearwood, N.D. Indiana (1975) 

This was a federal jury trial before Judge Allen Sharp. Acting as sole counsel, I 
represented Shailer Judson Yearwood, who was charged with extortion. The 
charges alleged that Mr. Yearwood and an accomplice planned and executed a 
plot to extort large sums of money from a Lake County, Indiana bank by 
threatening to harm the bank’s president. Despite numerous witnesses, including 
FBI agents and various experts, the jury acquitted Mr. Yearwood. 

Opposing Counsel: 

former Assistant United States Attorney Richard Harming, 

No longer practicing law. 
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2. Slate of Indiana v. Heywood, Marion County Superior Court ; The appeal of this 
case to the Indiana Supreme Court is reported at 470 N.E.2d 63 (Ind. 1984); 

In this case, I represented James H. Heywood, who was charged by information 
with class A felony robbery, class B felony confinement, and class A 
misdemeanor carrying a firearm without a license. I acted as sole counsel before 
Judge Webster L. Brewer. This case presented the issue of whether the insanity 
standard should be applied to the defense of involuntary intoxication. I do not 
recall who my opposing counsel was. Mr. Heywood was convicted. I did not 
represent Mr. Heywood on appeal. 

3. Richardson v. Clark, Marion County Municipal Court, Cause No. M277-510; 
appeal reported at 444 N.E.2d 868 (Ind. App. 1983) (Judges Young, Miller and 
Conover). 

Acting as sole counsel, I successfiilly represented Mr. and Mrs. Richardson at trial 
before Judge Max F. Page and on appeal. The case, which involved damage to 
the Richardsons’ automobile, was originally filed in small claims court and was 
automatically transferred to Municipal Court when the defendant requested a jury 
trial. While the case did not involve a large amount of damages, it was significant 
in that it established that the jurisdictional limit on the amount of damages that 
applies in small claims court no longer applies once the case is transferred to 
Municipal Court at the defendant’s request. My opposing counsel at trial and on 
appeal was Richard Crokin, who is now retired. 


4. Fultz V. Newkirk, reported at 475 N.E.2d 706 (Ind. App. 1 985) (Judges Robertson, 
Ratliff, and Neal). 

John D. Fultz ran for mayor of Salem, Indiana, in 1 983. The initial vote showed 
the Mr. Fultz won the election by live votes; both candidates sought a recount, 
and the Recount Commission found that the election was tied. After a hearing, 
the Washington Circuit Court determined that Mr. Fultz’s opponent received 
more votes. I represented Mr. Fultz in his unsuccessful appeal from the trial 
court’s ruling, in which the essential issue was the validity of certain absentee 
ballots. Prior to this case, two lines of cases had been developing in Indiana 
regarding the validity of absentee ballots; the decision in this case essentially 
established which of the two would prevail. 

Opposing counsel: 

Andrew Wright 
P.O. Box 342 
Salem, IN 47167 
812-883-6795 
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5. State of Indiana v. Arthur, Marion County Criminal Court, Cause No. CR75- 

391D (case filed in 1975); Special Judge Richard Kammen 

In this case, I represented Bobbie Lee Arthur, who was charged with first degree 
murder. Mr. Arthur was a rather notorious character in Indianapolis with a very 
lengthy criminal record. After a lengthy deliberation, the jury returned a verdict 
convicting Mr. Arthur of the lesser-included offense of manslaughter. 

Co-counsel: 

Arnold Baratz 

Marion County Public Defender Agency 
151 N. Delaware St., Suite 200 
Indianapolis, IN 46204 
(317)327-5755 

Opposing counsel: 

Patricia Riley 
Indiana Court of Appeals 
411 State House 
Indianapolis, IN 46204 
(317)232-6902 


6. Herring v. Hauk, Marion County Superior Court Civil Division, Cause No. S687- 
1027 (circa 1990). 

I represented Robin Hauk Godwin in this case that is significant for how highly 
contentious it became. Mr. Hauk was the custodial parent of the parties’ seven- 
year-old child, and Ms. Godwin sought custody. Both sides retained experts and 
introduced many witnesses in the custody modification hearing. At the close of 
the evidence and after final argument, Judge John Hanley modified the prior court 
order and awarded custody to Ms. Godwin. 

Opposing counsel: 

Michael Coppes 
Emswiller Williams Noland 
8500 Keystone Crossing #500 
Indianapolis, IN 46240 
(317) 257-8787 

7. United States of America v. Marvin Kinsler, United States District Court for the 
Southern District of Indiana, Cause Number IP 93-20-CR-02; Honorable S. Hugh 
Dillin (now deceased). 

In 1993, 1 was retained as private counsel for Mr. Kinsler in this drug conspiracy 
case which was filed by indictment. It was alleged that Mr. Kinsler had for several 
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years purchased for resale fifty to sixty pounds of marijuana twice per month 
from a known wholesaler. The sentencing guidelines in place at the time 
provided for a maximum sentence of more than fifty years. After protracted 
negotiations, Mr. Kinsler plead guilty to one coimt of the four count indictment. 
He was sentenced to 60 months incarceration, which was the minimum allowed 
per the guidelines. 

Opposing Counsel: 

Assistant U.S. Attorney Donna R. Hide, retired. 


8. State of Indiana v. Gilberto Reyna, Marion County Superior Court, Cause 

Number 49G0493 12CF164695; Judge Patricia Gifford 

I was appointed as public defender to represent Mr. Reyna in this case. Mr. 

Reyna had a very intense and extensive criminal history and was charged in this 
case with attempted murder, rape, criminal deviate conduct, criminal confinement 
and carrying a handgun without a license. The factual allegations against Mr. 
Reyna were remarkably vicious, involving shooting one victim and kidnapping 
and sexually assaulting another at gunpoint. Mr. Reyna’s co-defendant, who was 
a minor participant in the acts alleged, testified against him at trial. 

Opposing counsel: 

Carol Orbison (now a Judge) 

Marion County Superior Court 
200 E. Washington Street, Room T-401 
Indianapolis, IN 46204 
(317)327-8673 


9. Smith V. State of Indiana, reported at AlStl.E.ld 743 (Ind. 1981) (Justices 
DeBruler, Givan, Hunter, Prentice and Pivamik). 

In my capacity as a public defender, I represented John A. Smith in his 
unsuccessful appeal of his murder conviction. 

Opposing counsel: 

Stephen J. Cuthbert 
7805 Paddington Lane W. 

Indianapolis, IN 46268 
(317)334-0517 


10. Spinks V. State, reported at 437 N.E.2d 963 (Ind. 1982) (Justices Pivamik, Givan, 
DeBruler, Prentice, and Hunter). 
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In my capacity as a public defender, I represented Bessie Spinks in her 
unsuccessful appeal of her conviction of voluntary manslaughter. 

Opposing counsel: 

Joseph N. Stevenson 
5252 Decatur Blvd. 

Indianapolis, IN 46241 
(317)615-7382 

20. Legal Activities : Describe the most significant legal activities you have pursued, 

including significant litigation which did not progress to trial or legal matters that did not 
involve litigation. Describe fully the nature of your participation in these activities. 
Please list any client(s) or organization(s) for whom you performed lobbying activities 
and describe the lobbying activities you performed on bebalf of such client(s) or 
organizations(s). (Note: As to any facts requested in this question, please omit any 
information protected by the attorney-client privilege.) 

In 1 980, 1 was appointed as the first Executive Director of the Indiana Merit Selection 
Commission on Federal Judicial Appointments by United States Senator Richard G. 
Lugar. In this position, I developed an application and selection process for the 
nomination of Federal District Court Judges, United States Attorneys and United States 
Federal Marshals for the Northern and Southern Districts of Indiana. Once the process 
was developed, I was responsible for its implementation, including coordinating the 
screening of applicants and organizing meetings of the Commission as needed. I served 
in this capacity until 1986. 

My record reflects a longstanding history of commitment and involvement in continuing 
legal education for both the bench and the bar. I have actively participated in seminars 
for lawyers and judges and became Ihe Indianapolis Bar Association’s first 
Commissioner for Continuing Legal Education in 2002. In 1998 I was instrumental in 
preparing the first instruction manual which is still in use for presenters at seminars 
sponsored by the Bar Association. 

At the time I took office as Presiding Judge of the Marion County Circuit Court, the 
court had one of the largest caseloads in the state as determined by the weighted caseload 
study prepared by the Indiana Supreme Court. This same study determined that with the 
volume of cases flowing through the court, it would take an additional 2.77 judicial 
officers to adequately service the pending caseload. When I took office, there were 
8,400 cases pending; within twenty months of my leadership there were 6,850 cases 
pending, a reduction of almost 20%. This was accomplished with no additional staff or 
supplemental judicial officers and within budget; in fact, approximately 8% of my 
aimual budget allocation was returned to the county general fund as unused in each year 
of my term. 

During my tenure on the state court bench, I became aware of a great need for a more 
efficient and focused way to address the paternity and child support collections issues of 
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welfare recipients to ensure that their children were receiving the support to which they 
were entitled. In response to this need, I spearheaded the creation of the Marion County 
Paternity Court in 2000, which I believe was the first, or at least one of the first, courts in 
the nation solely dedicated to establishing paternity and the collection of child support 
for welfare recipients. By 2004, the Paternity Court had accounted for approximately 
eighty million dollars in child support collections benefiting 59,875 single heads of 
households and 8,332 welfare families. 

One of the most significant aspects of my work as a United States Magistrate Judge- 
facilitating the settlement of cases-is not reflected in my written decisions, but 
nonetheless contributes greatly to the efficient administration of justice by the court. 

This work is not limited to the many formal settlement conferences that I conduct each 
month. Rather, it is my practice to encourage the parties to be mindful of the possibility 
of settlement beginning at the initial pretrial conference and continuing during regular 
status conferences, and also to monitor the deadlines and dispositive rulings in cases so 
that I can make telephone calls to counsel at various times during the litigation where the 
case might be particularly amenable to settlement. 

21. Teaching : What courses have you taught? For each course, state the title, the institution 
at which you taught the course, the years in which you taught the course, and describe 
briefly the subject matter of the course and the major topics taught. If you have a 
syllabus of each course, please provide four (4) copies to the committee. 

I have not taught any coitrses at any educational institution. However, as indicated in 
various other responses above, throughout my judicial career 1 have been actively 
involved in the continuing legal edrication of Indiana attorneys and judges. 

22. Deferred Income/ Future Benefits : List the sources, amounts and dates of all 
anticipated receipts ft'om deferred income arrangements, stock, options, uncompleted 
contracts and other future benefits which you expect to derive from previous business 
relationships, professional services, firm memberships, former employers, clients or 
customers. Please describe the arrangements you have made to be compensated in the 
future for any financial or business interest. 

I currently maintain a Thrift Savings Plan Account (TSP) with the Administrative Office 
of the U.S. Courts. Also, I have a vested pension as a result of my service as a state 
court judge. I have no other expectation of future income or benefits. 

23. Outside Commitments During Court Service : Do you have any plans, commitments, 
or agreements to pursue outside employment, with or without compensation, during your 
service with the court? If so, explain. 

I do not. 

24. Sources of Income : List sources and amounts of all income received during the 
calendar year preceding your nomination and for the current calendar year, including all 
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salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other 
items exceeding $500 or more (If you prefer to do so, copies of the financial disclosure 
report, required by the Ethics in Government Act of 1978, may be substituted here.) 

See attached Financial Disclosure Report. 

25. Statement of Net Worth : Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

See attached Net Worth Statement. 

26. Potential Conflicts of Interest : 

a. Identify the parties, categories of litigation, and financial arrangements that are 
likely to present potential conflicts-of-interest during your initial service in the 
position to which you have been nominated. Explain how you would address any 
such conflict if it were to arise. 

Other than those entities in which 1 have invested that would appear on my 
“conflicts list” as explained in my response to Question 16 above, the only other 
potential conflicts-of-interest that 1 would foresee if I am confirmed as a District 
Judge would arise out of my role as a Magistrate Judge in a case that was then 
assigned to me as a District Judge. In some cases, while attempting to facilitate a 
settlement, I as a Magistrate Judge become privy to information (e.g. counsel’s 
frank evaluation of the strengths and weaknesses of his or her client’s case) that a 
party would not feel comfortable disclosing to the judge who will be trying the 
case, especially if the trial were to the court rather than to a jury. I would not 
expect this situation to exist in more than a few cases, and I would resolve any 
such conflict by recusing myself sua sponte. 

b. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. 

I believe that the cases in which 1 have been working closely with counsel to 
facilitate settlement would be readily apparent to me. Therefore, no procedure 
other than my own review of the list of cases that Were assigned to me as a 
District Judge would be necessary. 

In order to identify any other cases in which a potential conflict of interest might 
arise, if I am confirmed as a District Judge I would utilize the Southern District of 
Indiana’s automatic recusal system and maintain a current “conflicts list” with the 
Clerk of the Court. I would also review the Corporate and Business Entity 
Disclosure Statement required by the Southern District’s Local Rule 7.2 in each 
case assigned to me and, guided by the applicable provisions of the Code of 
Conduct for United States Judges, the Judicial Conference Committee on Codes 
of Conduct, and the American Bar Association Code of Judicial Conduct, as well 


30 


VerDate Nov 24 2008 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 


Frm 01376 Fmt 6601 


Sfmt 6601 


S:\GPO\HEARINGS\47450.TXT SJUD1 


PsN: CMORC 



1367 


VerDate Nov 24 2008 


as 28 U.S.C. § 144 and § 455, would make a case-by-case determination of 
whether any ground for recusal exists. 

27. Pro Bono Work : An ethical consideration under Canon 2 of the American Bar 
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged.” Describe what you have done to fulfill these 
responsibilities, listing specific instances and the amount of time devoted to each. 

Prior to my election to the bench, I was active on the Indianapolis Bar Association’s pro 
bono panel, devoting approximately thirty 30 hours per year of my time. In the early 
1 970’s, I was part of the Indianapolis Bar Association’s Pro Bono Task force, which 
established a mechanism for indigent litigants to secure representation in civil actions. 
Also, I served as a major felony public defender for nine years. While I received 
nominal compensation for this part-time position, I carried a large caseload and had no 
support staff. I donated my secretary’s time for clerical work and did all pre-trial 
investigation and witness interviews myself. 

As a full time judicial officer for the last eleven years I have been precluded from 
practicing law. Because of this prohibition I have had to channel my efforts in other 
directions. I have several times been a guest on WTLC, an Indianapolis radio station 
that is primarily targeted to an Afncan- American audience, discussing topics such as 
minority representation on jury panels and the impact minorities could potentially have 
on the selection of state court judges. I have also been on panel discussions on WTLC 
with Rozelle Boyd, a prominent Afncan-American businessman in Indianapolis and at 
the time the minority leader of the City-County Council. We were available to answer 
questions from the listening audience on topics chosen by the host. 

I have also been a guest on a radio show hosted by Dr. Esperanza Zendejas, the former 
superintendent of Indianapolis Public Schools, on WSYW, an Indianapolis radio station 
that is primarily targeted to an Hispanic audience. I appeared with Dr. Zendejas 
answering questions from the listening audience regarding the impact of criminal 
convictions on naturalization status. I also appeared with her to answer call-in questions 
from listeners regarding issues relating to access to our American courts. 

In 2000 and during my tenure as Circuit Court Judge as described in my response to 
Question 20 above, I initiated and was responsible for the creation of a court singularly 
dedicated to paternity actions. I include this among my pro bono work because I spent a 
great deal of my time and effort to make the Paternity Court a reality, and as a result the 
court continues to serve disadvantaged families in Marion County today. 

28. Selection Process : 

a. Please describe your experience in the entire judicial selection process, from 
beginning to end (including the circumstances which led to your nomination and 
the interviews in which you participated). Is there a selection commission in your 
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jurisdiction to recommend candidates for nomination to the federal courts? If so, 
please include that process in your description, as well as whether the commission 
recommended your nomination. List the dates of all interviews or 
communications you had with the White House staff or the Justice Department 
regarding this nomination. Please do not include any contacts with Federal 
Bureau of Investigation personnel concerning your nomination. 

On May 18, 2007, and again on November 24, 2007, 1 interviewed with United 
States Senator Richard G. Lugar regarding my interest in being considered for a 
potential vacancy on the United States District Court for the Southern District of 
Indiana. Since that time, I have had periodic contact with members of Senator 
Lugar’ s staff. I did not go through a selection commission process. On October 
5, 2007, 1 interviewed with staff from the White House Counsel’s Office and from 
the U.S. Department of Justice. After being notified that I was being considered 
for nomination to the federal judiciary, 1 was contacted by a representative of the 
Department of Justice regarding nomination paperwork. I have had periodic 
conversations with the Department of Justice regarding that paperwork and the 
nomination process. My nomination was submitted to the United States Senate 
on February 14, 2008. 

b. Has anyone involved in the process of selecting you as a judicial nominee 

discussed with you any currently pending or specific case, legal issue or question 
in a manner that could reasonably be interpreted as seeking any express or 
implied assurances concerning your position on such case, issue, or question? If 
so, please explain fully. 

No. 
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FINANCIAL DISCLOSURE REPORT Report Required by, he Ethics 

inGovernmentAclofi978. 

F NOMINATION REPORT (su.s.aapp.am.iit) 


1. Penon Reporting (Last name, first, middle initial) 

2. Conii M* OrgaBizaiion 

- 

3. Date of Report 

Lawrence, William T. 

Southern District of Indiana 


February 15, 2008 

4. Title (Article 1(1 judges indicate active or senior status; 

magistrate judges indicate full- or part-time) 

District Judge - - Nominee 

Sa. Repwt Type (check appropriate type) 

^Nomioation. Oaie 2/14/08 

Initial Annual Final 

6. Reonrtine Period 

1/1/2007 to 

1/31/2008 

5b. Ameiuled Report 



211 Birch Bayh Federal Building 

46 E. Ohio Street 

8. On (he basis of the infarmation contained in this Report and any madirtcaiians 
pertaining (hereto, it is, in my opinion, in compliance with applicable laws and 
regviations. 

Indianapolis. Indiana 46204 

Reviewing Officer 


Date 



IMPORTAt^ NOTES: The instructions accompanying this form must be followed. Complete all parts, 
checking the NONE box for each part where you have norqrortable information, Sign on last page. 


1. POSITIONS. (Reporting individual only; see pp. 9~13 tf Instructions.) 



POSITION 

NONE (No reportable positions.) 


NAME OF ORGANIZATION/ENTITY 


I 


2 


3 


IL AGREEMENTS. (Reporting individual only, see pp. l4-l6ofinuruciions.) 
DATE 

NONE (No reportable agreements.) 


PARTIES AND TERMS 


2002 


Indiana Judicial Retirement - Pension Upon Retirement 


HI. NON-INVESTMENT INCOME. (Reporting individual and spouse; see pp. 17‘24 of Instructions.) 
DATE SOURCE AND TYPE 

A. Filer^s NoD-Investmeiit Income 

j NONE (No reportable non-investmeni income.) 

1 

2 

, 3 


INCOME 


B. Spouse’s Non-Investmeut Income - If you were married during any portion of the reporting year, please complete this 
section, (dollar amount not required except for honoraria) 

NONE (No reportable non-investment income.) 


1 


2007-8 


2007-8 


Marion County Superior Court #21 (Bailiff), Salary 


Chi co’ s Women's Clot hing Store (Sales Clerk), Salary 
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FINANCIAL DISCLOSURE REPORT 


NamB Pcnon Reporang | 

Date ofRepotl 

Lawrence, William T. 

February 15, 2008 


IV. REIMBURSEMENTS — transportation, lodging, food, entertainmenl. 

(Includes those to spouse and dependent children. See pp. 25-27 of Instruaions.) 

SOURCE DESCRIPTION 

1 ”j NONE (No such reportable reimbuTsemenis.) 

1 

Exempt 

2 

3 

4 

5 

6 

7 

V. GIFTS. (Includes those to spouse and dependent children. See pp. 28-3J of Instructions.) 

SOURCE DESCRIPTION VALUE 

j j NONE (No such reportable gifts.) 

1 t: 

Exempt 

2 s 

3 s 

" $ 

VI. LIABILITIES. (Includes those of spouse and dependent children See pp. 32-33 of Instructions .) , 

CREDITOR DESCRIPTION VALUE CODE* 

1 j NONE (No rqjortable liabilities.) 

1 , . K 

Bank of America Visa Credit Card 

2 

3 

4 

5 

' K-$15.00l-$«),000 b=$50,00t-jl00,000 ' M=$i00.00!-S250.000 

■ N-S250,001 -$500,000 ,0^$5pl),00l-$l,000.000 Pl=$t.000,00l-$5.000.000 

" f2-$5,000.00l-$25,000,000 P3=$25,000,00l-50;000,«)0 . P4=$50,000,001 m more 
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FINANCIAL DISCLOSURE REPORT 


Nameofl^RoaRqiMtii^ { 

DateorRepon 

Lawrence, William T. 

February 15, 2008 


VII. Page 1 INVESTMENTS and TRUSTS — income, value, transactions (includes those, of 

spouse and dependent children. See pp. 34-60 of Instructiojis.) 


. • A.'- ■ 

V'- '. v:.v_^ ;>-.-,v,Descnptionof Assets • 

1 .(including trust assets) -o 

^.:■-.&■■r;.:Plaee:^”G0"aflerw -"■■■ 

'c~=>;^'^si.h-.X'exempt‘jTvm prwr. disclosure. ■ • 

B. 

income. 

- dmng 
reporting p»rod 

C. 

Ofoss vahie - . 
ateadof 

r^ortH^ permd' • 

agTSBasH 

m 

0) 

Value 

Code2- 

(J-P) 

(2) 

Value 

'Mcthftd^ 

•-CodeS'-s’ 

(Q.W) i 

{!) 

Jype 

bo)^ sdl,, 

.reden^tion) 


Amt. 

Codel 

(A-H) 

: type 

{tg. 

■' -div;, 
lentM 
inL) 

Day 

(3) ' 

ViUue 

Code2 

(J-P) 


(if pnvatettBnsaction)‘-r-: 

1 NONE (No reportable inceme, 
assets, or transactions.) 










(2002 85,000) 

* Rental Property, Naples FL 

C 

Rertt 

M 

s 

Exempt 





2 ML S&P Index Fund 










3 IRA - Merrill Lynch 

A 

Dividend 

K 

T 






4 Dreyfus Premier Alpha Group Fund 










5 Merrill Lynch Ca.sh Management 

A 

Interest 

J 

T 






6 Eaton Vance Greater India Fund 

A 

Dividend 

J 

T 






7 IN Members Federal Credit Union 

A 

interest 

J 

T 






8 IP Morgan Chase Bank 

A 

Interest 


T 






9 Fiflh Third Bank Account 

A 

Interest 

J 

T 






10 










11 










12 










13 










14 










15 










16 










17 











i : Income/Gaw Codes; A»$l,000or Jess i^^SS.OOi-iSl'S.OOft . E-SJ5.t>QJfS50,000 , 

' nAi Ri ns) cinn nnn r.sCinonni.cinnnnnn utMtAnAflniJC^ftfvtiW) HTaUnn. ti>s>n ' 


T 


3 Value Method Codes: Q=Aj»niisaJ R^ost(rcal e^eonly) -^A^iesnaeiM. T=Cash/Market 

, (See Col. C2) U-8ook v alue V*Olher_ W^rtiwittcd'.'- 




K=SJ5.00I-$5©;000 
O=S500.00l4l,W0.000 
P3=s25,000.001-S50.000.000 


L-S50*0(>1- 
Pt^t^0(n>s).060,000 
P4<4>r«««u ssaooo.oT' 
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FINANCIAL DISCLOSURE REPORT 


Af Pmm tonpofHnr 

Date of {U^oit . 

Lawrence. William T. 

February 15, 200B 


Vin. ADDITIONAL INFORMATION OR EXPLANATIONS andicate part of Report.) 


PartIIT.A. - Non-Investment Income waa received during the reporting period os salary for duties as aU.S. 
Magistrate Judge. 


IX. CERTIFICATION, 


I certify that all infbnnatioa given above (inducing ioformotion pertainiog to my spouse and minor or dependent children, if any) is 
accurate, true, andconiplete to the best ofmykncnvtcdge and belief, andtbat any informatioo not imported waav4t]:ihe|d because it met applicable 
Etatutoiy prervisioDB penuiiilng Doo-dieolosure. 

I further certify that earned inconie from ouBide employment and bonororia and the acceptance of gilta which have be»i reported are in 
compliance 'Mdtb tiie provisions ofdU.S.C. app. § dOl et. sog., 5U.S.C. § 7353 and Judicial Conference rsguletions. 


Signatiira , Ld^ 1 ■ Date, z/zff/oe 

NOTE; ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY BE 
SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (5 U.S.C. app. § 104.) 


FttJNG INffmUCnpNS: 

Mail signed original and 3 additional copies to; Committee on Financial Disolwitre 

Administrative Office of the 
United States Cointa 
Suite 2-301 ; 

Ono GolvuTjbus Circle, N.B, 
Washingtonj D;C, 20544 
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FINANCIAL STATEMENT 
NET WORTH 


Provide a complete, current financial net worth statement which itemizes in detail all assets (including bank accounts, 
real estate, securities, trusts, investments, and other financial holdings) all liabilities (including debts, mortgages, loans, 
and other financial obligations) of yourself, your spouse, and other inuwediate members of your household. 


ASSETS 

LIABILITIES 

Cash on hand and in banks 


9 

499 

Notes payable to banks-secured 




U.S. Government securities-add schedule 




Notes payable to banks-unsccured 




Listed securities-add schedule 


21 

369 

Notes payable to relatives 




Unlisted securities-add schedule 




Notes payable to others 




Accounts and notes receivable: 




Accounts and bills due 


24 

934 

Due from relatives and friends 




Unpaid income tax 




Due from others 




Other unpaid income and interest 




Doubtful 




Real estate mortgages payable-add 
schedule 


293 

068 

Real estate owned-add schedule 


660 

000 

Chanel mortgages and other liens payable 




Real estate mortgages receivable 




Other debts-ifemize; 




Autos and other personal property 


35 

000 





Cash value-life insurance 








Other assets itemize: 








TSP Account 


105 

■ 308 

















Total liabilities 


318 

002 





Net Worth 


513 

174 

Total Assets 


831 

176 

Total liabilities and net worth 


831 

176 

CONTINGENT LIABILITIES 




GENERAL INFORMATION 




As endorser, comaker or guarantor 




Are any assets pledged? (Add schedule) 

NO 



On leases or contracts 




Are you defendant in any suits or legal 
actions? 

NO 



Legal Claims 




Have you ever taken bankruptcy? 

NO 



Provision for Federal Income Tax 








Other special debt 
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FINANCIAL STATEMENT 
NET WORTH SCHEDULES 


Listed Securities 

Eaton Vance Greater India Fund 1,752 

Dreyfus Premier Alpha Fund 19,617 

Total Listed Securities $ 21,369 


Real Estate Owned 

Personal residence 1 (Primary residence) $ 395,000 

Rental Property 265,000 

Total Real Estate Owned 660,000 

Real Estate Mortgages Payable 

Personal residence $ 293,068 
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AFFIDAVIT 


1, ~r. L AUJ/ZC ^ swear that the information 

provided in this statement is, to the best of my knowledge, true and accurate. 


/a 


of 


(DATE) 


1 


(NAME) 


(NOTARY) ■'Bi'C 


kV 


T 0 P-h 


j . r, 

'LULU it -'5i> 

(XiupAAt ( 7 , BPrjo,? 


rviK.t 
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Judge Snow. 

STATEMENT OF G. MURRAY SNOW, NOMINEE TO BE U.S. 

DISTRICT JUDGE FOR T H E DISTRICT OF ARIZONA 

Judge Snow. Mr. Chair, I, too, appreciate the Committee and 
you taking the time to consider my nomination. I’m thankful to the 
President for that nomination, and also to Senator Kyi and Senator 
McCain, especially under the circumstances of his health, appear- 
ing and presenting me today. 

Although I have a wife and children of whom I am very proud, 
they’re unable to be here today. I do have my brother-in-law with 
me, Keith Teel. I’m glad to have him here, and some friends from 
Phoenix, Anna Duran-Krauss and Tim Eckstein. 

Senator Cardin. Well, we welcome you and we welcome your 
families and friends. Again, we understand that there is a tremen- 
dous sacrifice in serving in the public sector and the families have 
a huge part of that, and we thank you for the commitment that all 
of you have made. 

I just want to start off with a general question to each one of 
you. If you would comment briefly on your commitment to pro bono 
access to the legal system and your philosophy as it relates to those 
that otherwise could not afford a lawyer or a legal system as to 
what we as attorneys and the courts have responsibility to provide 
equal justice to our courts? 

[The biographical information follows:] 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

QUESTIONNAIRE FOR JUDICIAL NOMINEES 

PUBLIC 


1. Name : Full name (include any former names used). 

Grant Murray Snow 

2. Position : State the position for which you have been nominated. 

United States District Judge for the District of Arizona 

3- Address : List current office address. If city and state of residence differs from your 
place of employment, please list the city and state where you currently reside. 

Office: Arizona Court of Appeals; 1501 W. Washington, Room 303; Phoenix, AZ 85007 

Residence: Tempe, AZ 

4. Birthplace : State year and place of birth. 

1959; Boulder City, NV 

5. Marital Status : (include name of spouse, and names of spouse pre-marriage, if 
different). List spouse’s occupation, employer’s name and business address(es). Please, 
also indicate the number of dependent children. 

I am married to Charmaine Marie (Cheri) Snow (nee Charmaine Marie (Cheri) Smock). 
She is a homemaker and occasional substitute school teacher for Tempe Union High 
School District #213; 500 W. Guadalupe Road; Tempe, AZ. 85283-3599. 

We have three dependent children. 

6- Education : List in reverse chronological order, listing most recent first, each college, 
law school, or any other institution of higher education attended and indicate for each the 
dates of attendance, whether a degree was received, and the date each degree was 
received. 

J. Reuben Clark Law School, Brigham Young University; September 1984 to April 1987; 
Juris Doctor magna cum laude awarded April 1987. 

. Brigham Young University; January 1981 to April 1 984; Bachelor of Arts magna cum 
laude awarded April 1 984. 
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7. Employment Record : List in reverse chronological order, listing most recent first, all 
governmental agencies, business or professional corporations, companies, firms, or other 
enterprises, partnerships, institutions or organizations, non-profit or otherwise, with 
which you have been affiliated as an officer, director, partner, proprietor, or employee 
since graduation from college, whether or not you received payment for your services. 
Include the name and address of the employer and job title or job description where 
appropriate. 

August 2002 - present 

Arizona Court of Appeals, Division One 

1501 W. Washington, Room 303, Phoenix, AZ 85007 

Judge 

May 1995 - August 2002 
Osborn Maledon, P.A. 

2929 N. Central Avenue, Suite 2100, Phoenix, AZ 85012-2794 
Member 

September 1988 -May 1995 

Meyer, Hendricks, Victor, Osborn & Maledon, P.A. 

2929 N. Central Avenue, Suite 2100, Phoenix, AZ 85012-2794 
Member (Jan. 1994-May 1995); Associate (Sept. 1988-Jan. 1994) 

September 1987- September 1988 

Law Clerk to the Honorable Stephen H. Anderson, United States Court of Appeals for the 
Tenth Circuit, Federal Courthouse, 125 S. State Street, Salt Lake City, UT 84138 

Meyer, Hendricks, Victor, Osborn & Maledon, P.A. 

2929 N. Central Avenue, Suite 2100, Phoenix, AZ 85012-2794 
Summer Law Clerk (May- August 1987; May- August 1986) 

Property Tutor for Professor James H. Backman, J. Reuben Clark Law School, Brigham 
Young University, Provo, UT 84602 (tutored students on fundamental principles of 
property law) (Sept. 1985-April 1986; Sept. 1986-April 1987) 

Research Assistant for Dean Bruce C. Hafen, J. Reuben Clark Law School, Brigham 
Young University, Provo, UT 84602 (Sept. 1986-April 1987) 

Lionel, Sawyer & Collins, 300 S. Fourth Street, Las Vegas, NV 89101; Summer Law 
Clerk (May-August 1985) 

8. Military Service and Draft Status : Identify any service in the U.S. Military, including 
dates of service, branch of service, rank or rate, serial number (if different from social 
security number) and type of discharge received. 

I have not served in the military. 
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9. Honors and Awards : List any scholarships, fellowships, honorary degrees, academic or 
professional honors, honorary society memberships, military awards, and any other 
special recognition for outstanding service or achievement. 

Presidential Scholarship, 1981-83 
Harry S. Truman Scholar for Nevada, 1982 
Karl G. Maeser Scholar, 1983-84 
Pi Sigma Alpha Writing Award, 1984 
Phi Kappa Phi 

AmJur Awards for Property, Criminal Law, Evidence, Constitutional Law I and II, and 
Public Lands 

Brigham Young University Law Review, 1985-87 

Editor-in-Chief, Brigham Young University Law Review, 1986-87 

Special Faculty Merit Award, 1 987 

Order of the Coif 

Founding Fathers Freedom Award 

Maricopa County Bar Association’s Volunteer Lawyer of the Month, April 1991 
Halo Award, presented by the Arizona Association of Providers for People With 
Disabilities, 2000 

Citation for Service on the Arizona State Bar Committee on The Rules of Professional 
Conduct, 1998-2004 

10. Bar Associations : List all bar associations or legal or judicial-related committees, 
selection panels or conferences of which you are or have been a member, and give the 
titles and dates of any offices which you have held in such groups. 

Arizona State Bar Association, 1987-present 

Arizona State Bar Committee On The Rules of Professional Conduct, 1 998-2004 
Arizona State Bar Ethical Rules Review Group, 2000-2002 
Mesa [Arizona] Judicial Advisory Board Member, 2003-present 
Judicial College of Arizona 

-Board Member, 2003-2004; 

-Dean, 2005-present 

Committee on Judicial Education and Training ("COJET") 

-Board Member, 2005-present 
-Executive Committee, 2005-present 
Task Force on Model Code of Judicial Conduct, 2007-present 
-Chair, March 2007-present 

11. Bar and Court Admission : 

a. List the date(s) you were admitted to the bar of any state and any lapses in 
membership. Please explain the reason for any lapse in membership. 

Arizona State Bar, 1 987-present 
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b. List all courts in which you have been admitted to practice, including dates of 
admission and any lapses in membership. Please explain the reason for any lapse 
in membership. Give the same information for administrative bodies that require 
special admission to practice. 

Supreme Court of Arizona, 1 987 

United States Court of Appeals for the Tenth Circuit, 1987 
United States District Court for the District of Arizona, 1988 
United States Court of Appeals for the Ninth Circuit, 1989 

12. Memberships : 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 1 0 or 1 1 to which 
you belong, or to which you have belonged, or in which you have significantly 
participated, since graduation fiom law school. Provide dates of membership or 
participation, and indicate any office you held. Include clubs, working groups, 
advisory or editorial boards, panels, committees, conferences, or publications. 

Maricopa County Bar Association, 1987-2002 

J. Reuben Clark Law Society, 1990-present 

Arizona Association of Health Care Lawyers, 1991-2002 

American Judicature Society, 1991-93 

The Horace Rumpole Inn of Court, 2002-2007 

b. The American Bar Association's Commentary to its Code of Judicial Conduct 
states that it is inappropriate for a judge to hold membership in any organization 
that invidiously discriminates on the basis of race, sex, or religion. Please 
indicate whether any of these organizations listed in response to 12a above 
currently discriminate or formerly discriminated on the basis of race, sex, or 
religion - either through formal membership requirements or the practical 
implementation of membership policies. If so, describe any action you have taken 
to change these policies and practices. 

No. 

13. Published Writings and Public Statements : 

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, 
editorial pieces, or other published material you have written or edited, including 
material published only on the Internet. Please supply four (4) copies of all 
published material to the Committee. 

Note, County Sanitation District No. 2 v. Los Angeles County Employees Ass 'n: 

A Study in Judicial Legislation, 1986 BYU L. Rev. 197 (1986) 
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b. Please supply four (4) copies of any reports, memoranda or policy statements you 
prepared or contributed in the preparation of on behalf of any bar association, 
committee, conference, or organization of which you were or are a member. If 
you do not have a copy of a report, memorandum or policy statement, please give 
the name and address of the organization that issued it, the date of the document, 
and a summary of its subject matter. 

Petition for Modification to Rule 42, Rules of the Supreme Court of Arizona 
State Bar Ethics Opinion 2004-01 
Informal Ethics Opinion No. 2049 

c. Please supply four (4) copies of any testimony, official statements or other 
communications relating, in whole or in part, to matters of public policy or legal 
interpretation, that you have issued or provided or that others presented on your 
behalf to public bodies or public officials. 

At the request of the Arizona Judicial Council I have testified in successive years 
(2004-05) before Arizona legislative committees that were considering a 
concurrent resolution referring to voters the elimination of the provision of the 
Arizona Constitution granting the Arizona Supreme Court the power to issue 
procedural rules for judicial proceedings. My testimony discussed the concurrent 
jMwer of the legislature to create court procedural rules and contrasted the system 
proposed by the resolution with the process by which rules are normally 
promulgated for the federal courts. 

At some time in approximately 1998 or 1999, while still in private practice, I 
testified before the Arizona Senate concerning the incompatibility with federal 
housing law of proposed legislation regulating group homes for the disabled. 1 
did so on behalf of the Arizona Association of Providers for People With 
Disabilities. 

d. Please supply four (4) copies, transcripts or tape recordings of all speeches or 
talks delivered by you, including commencement speeches, remarks, lectures, 
panel discussions, conferences, political speeches, and quesdon-and-answer 
sessions. Please include the date and place where they were delivered, and 
readily available press reports about the speech or talk. If you do not have a copy 
of the speech or a transcript or tape recording of your remarks, please give the 
name and address of the group before whom the speech was given, the date of the 
speech, and a summary of its subject matter. If you did not speak from a prepared 
text, please fiimish a copy of any outline or notes from which you spoke. 


"Who Defines What It Means to be a Citizen of the United States Under the 
Fourteenth Amendment," November 29, 2007, presented to court staff, Arizona 
State Courts Building, 1501 W. Washington, Phoenix, Arizona 85007 
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“Priorities For Practice” July 26, 2007, July 13, 2006, presentation to Maricopa 
County judicial extems, Maricopa County Superior Court, 101 W. Jefferson, 
Phoenix, Arizona 85003 

Welcome and Introduction, Plenary Session, Arizona Judicial Conference, June 

20, 2007. Carefree, Arizona 

“The Bill of Rights and the Civil War Amendments,” June 14, 2007, Yavapai 
Community College Prescott, Arizona 

New Judge Orientation, “Contracts,” January 9, 2007, Judicial Education Center 
Phoenix, Arizona 

Welcome and Introduction, Plenary Session, Arizona Judicial Conference, June 

21, 2006, Ventana Canyon Resort, Tucson, Arizona 

New Judges Orientation: “So You Want to Be A Millionaire?” April 26, 2006, 
Judicial Education Center, Phoenix, Arizona 

“Is It Harassment?” October 19, 2005, Arizona Court of Appeals Brown Bag 
Session for state court employees on recognizing and preventing harassment, 
Arizona State Courts Building 

“Arizona Supreme Court Review,” April 8, 2005, participation on a panel at a 
Goldwater Institute Presentation discussing the Arizona Supreme Court’s opinion 
in Bennett v. Napolitano, 206 Ariz. 520, 81 P.3d 311 (2003), Goldwater Institute, 
500 E. Coronado Road, Phoenix, Arizona 85004 

“The New Ethics Rules Say What?” February 8, 2005, State Bar of Arizona 
Continuing Legal Education 

“Working With the Arizona Court of Appeals,” November 2004, State Bar of 
Arizona, Continuing Legal Education 

“Avoiding Short Life & Violent Death,” December 19, 2003, Arizona Court of 
Appeals Brown Bag Presentation on the theory of the extended republic, Arizona 
State Courts Building 

“The New Ethics Rules A View From the Bench,” November 20, 2003, State Bar 
of Arizona, Continuing Legal Education 

“Remarks at Investiture,” August 16, 2002, Arizona State Courts Building, 1501 
W. Washington, Phoenix, Arizona 85007 

“Ethics and Money," February 21, 2002, State Bar of Arizona Continuing Legal 
Education 
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e. Please list all interviews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these interviews where 
they are available to you. 

None 

14. Judicial Office : State (chronologically) any judicial offices you have held, whether 
such position was elected or appointed, and a description of the jurisdiction of each such 
court. 

In 2002, 1 was appointed Judge, Arizona State Court of Appeals, Division One by 
Governor Jane D. Hull. I was retained in office in the 2004 general election. My current 
term ends on January 2, 201 1 . 

Judges are appointed by the Governor from persons selected by the Commission on 
Appellate Court Appointments after a merit evaluation. After being appointed, judges 
periodically stand for retention in an unopposed general election. 

The Arizona Court of Appeals has jurisdiction over all civil, juvenile and criminal 
appeals with the exception of cases in which a death sentence has been imposed. The 
Court of Appeals also hears appeals from the decisions of worker’s compensation and 
other administrative agency tribunals. 

15. Citations : If you are or have been a judge, please provide; 

a. citations for all opinions you have written (including concurrences and dissents); 

Tiffany O., P.3d 2007 WL 4616633, Ariz. App. Div. 1, December 24, 

2007 (No. 1 CA JV 06-0094) 

Gravel Resources of Arizona v. Hills, Ariz. , 170 P.3d 282 (App. 2007) 

Callen v. Rogers, 216 Ariz. 499, 168 P.3d 907 (App. 2007) 

Stale ex rel. Goddard v. Western Union, 216 Ariz 361, 166 P.3d 916 (App. 2007) 
State V. Connor, 215 Ariz. 553, 161 P.3d 596 (App. 2007) 

Yes on Prop 200 v. Napolitano, 215 Ariz. 458, 160 P.3d 1216 (App. 2007) 
Jenkins v. Jenkins, 215 Ariz. 352, 156 P.3d 1 140 (App. 2007) 

State V. Slayton, 214 Ariz. 511, 154 P.3d 1057 (App. 2007) 
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Marina P. v. Arizona Dep't of Econ. Sec., 214 Ariz. 326, 152 P.3d 1209 (App, 
2007) 

Lennar Corp. v. Auto Owners Ins. Co.,214 Ariz. 255, 151 P.3d 538 (App. 2007) 

State V. Olmstead,2U Ariz. 534, 145 P.3d 631 (App. 2006) 

KayS. v.MarkS.,2\2 Ariz. 373, 142 P.3d249(App. 2006) 

Schwager V. VHS Acquisition Corp.,212 Ariz. 414, 142 P.3d 1227 (App. 2006) 

Brunet v. Murphy, 212 Ariz. 534, 135 P.3d 714 (Ariz. 2006) 

Evans Withycombe, Inc. v. Western Innovations, Inc., 215 Ariz. 237, 159 P.3d 
547 (App. 2006) 

Progressive Classic Ins. Co. v. Blaud, 212 Ariz 359, 132 P.3d 298 (App. 2006) 

State ex rel. Thomas v. Schneider, 212 Ariz. 292, 130 P.3d 991 (App. 2006) 

State V. Freitag, 2 1 2 Ariz. 269, 1 30 P.3d 544 (App. 2006) 

Williams v. Mite, 212 Ariz. 155, 128 P.3d 778 (App. 2006) 

Hanson Aggregates Arizona, Inc. v. Rissling Constr. Group, Inc . , 2 1 2 Ariz, 92 , 
127 P.3d910(App. 2006) 

State V. Gaynor-Fonte, 21 1 Ariz. 516, 123 P.3d 1153 (App. 2005) 

Martens v. Indus. Comm'n of Arizona, 21 1 Ariz. 319, 121 P.3d 186 (App. 2005) 

Scheehle v. Justices of the Supreme Court of the State of Arizona, 211 Ariz. 282, 
120 P.3d 1092 (2005) 

State ex rel. Thomas v. Blakey, 211 Ariz. 124, 118 P.3d 639 (App. 2005) 

Astorgav. Wing, 2\l Ariz. 139, 118P.3d 1 103 (App. 2005) 

Grand Canyon Trust v. Arizona Corp. Corhm'n., 210 Ariz. 30, 107 P.3d 356 (App. 
2005) 

State V. Miranda-Cabrera, 209 Ariz. 220, 99 P.3d 35 (App. 2004) 

Arizona-American Water Co. v. Arizona Corp. Comm’n, 209 Ariz. 189, 98 P.3d 
624 (App. 2004) 
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Long V. City of Glendale, 208 Ariz. 319, 93 P.3d 519 (App. 2004) 

Case Corp. v. Gehrke, 208 Ariz. 140, 91 P.3d 362 (App. 2004) 

John C. V. Sargeant ex rel. County of Maricopa, 208 Ariz. 44, 90 P.3d 781 (App. 
2004) 

State V. Nieves, 207 Ariz. 438, 87 P.3d 851 (App. 2004) 

In Re UbaldoB., 206 Ariz. 543, 81 P.3d 334 (App. 2003) 

Downs V. Scheffler, 206 Ariz. 496, 80 P.3d 775 (App. 2003) 

Daniel Y. v. Arizona Dep't ofEcon. Sec., 206 Ariz. 257, 77 P.3d 55 (App. 2003) 

Univ. Physicians, Inc. v. Pima County, 206 Ariz. 63, 75 P.3d 153 (App. 2003) 

State V. Akins, 206 Ariz. 1 13, 75 P.3d 718 (App. 2003) 

Jachimek v. Stale, 205 Ariz. 632, 74 P.3d 944 (App. 2003) 

Johnson v. Pointe Cmty Ass’n, Inc., 205 Ariz. 485, 73 P.3d 616 (App. 2003) 

State ex rel. Romley v. Gaines, 205 Ariz. 138, 67 P.3d 734 (App. 2003) 

Inmon v. Crane Rental Servs., Inc., 205 Ariz. 130, 67 P.3d 726 (App. 2003) 

Montero v. Foreman, 204 Ariz. 378, 64 P.3d 206 (App. 2003) 

State V. Bronson, 204 Ariz. 321, 63 P.3d 1058 (App, 2003) 

Scruggs V. State Farm Mut. Auto. Ins. Co., 204 Ariz. 244, 62 P.3d 989 (App. 
2003) 

U~Stor Bell, L.L.C. v. Maricopa County, 204 Ariz. 79, 59 P.3d 843 (App. 2002) 
State V. Darnell, 209 Ariz. 182, 98 P.3d 617 (App. 2004) (specially concurring) 

I have authored 369 memorandum decisions that have not been published. 

b. a list of cases in which certiorari has been requested or granted; 

Clark V. Arizona, 1 26 S.Ct. 2709 (2006) 
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c. a short summary of and citations for all appellate opinions or orders where your 
decisions were reversed or where your judgment was affirmed with significant 
criticism of your substantive or procedural rulings; 

State V. Rivera, 207 Ariz. 383, 86 P.3d 963 (App. 2004) - Vacated 

In this case plea agreements between the State and the Defendant’s two 
accomplices required the accomplices to testify against the Defendant at trial. 
The agreement further required that the accomplices’ testimony be consistent with 
the version of events the accomplices had provided to the State in earlier “free 
talks” between the State and the accomplices. The State acknowledged that if the 
trial testimony of the accomplices varied from the account given in their free talks 
their plea agreements would be canceled. The accomplices testified that this was 
also their understanding. Under such circumstances our panel determined that the 
accomplices’ testimony was obtained pursuant to an unenforceable “consistency” 
agreement as defined by Arizona law. State v. Fisher, 176 Ariz. 69, 859 P.2d 179 
(1993). In reversing, the Supreme Court noted that despite the understanding of 
both the state and the accomplices that the accomplices were required to testify 
consistently with their “free talk,” the plea agreements also specified that the plea 
was in exchange for truthful testimony. Thus, the agreement could not be used to 
require an accomplice to give pre-scripted testimony that was untrue. Because 
this was the concern behind the invalidity of “consistency agreements,” the plea 
agreements at issue in this case did not constitute consistency agreements and no 
new trial would be necessary 

Johnson v. Earnhardt's Gilbert Dodge, Inc., 2 1 0 Ariz. 375, 111 P.3d 41 7 (App. 
2005) - Vacated 

In this case our panel reversed the summary judgment granted by the trial court to 
an auto dealer and held that an extended manufacturer’s service agreement sold 
by the auto dealer to the purchaser at the time of the car sale constituted a 
warranty under the Magnusson-Moss Warranty Act and thus could not be limited 
pursuant to state law. On review the Supreme Court agreed that summary 
judgment was improper but vacated our opinion because it determined there were 
questions of fact as to whether the dealer was a party to the service contract, and, 
referring to law not argued by the parties at the Court of Appeals, held that 
because a separate amount was paid for the service contract it did not constitute a 
warranty under federal law. 

d. a list of and copies of any of your unpublished opinions that were reversed on 
appeal or where your judgment was affirmed with significant criticism of your 
substantive or procedural rulings; 

None 
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e. a description of the number and percentage of your decisions in which you issued 
an unpublished opinion and the manner in which those unpublished opinions are 
fried and/or stored; 

I have issued 50 opinions (approximately 12%) and 369 memorandum decisions 
(approximately 88%). Memorandum decisions (unpublished) fried after July 
2007 can be located on the Court of Appeals website; 
http://www.cotadl .slale.az.ns/ . Memorandum decisions prior to that date are 
archived on microfiche. An unpublished decision fried prior to July 2007 may be 
obtained by a written request to the Clerk of the Court. 


f citations to all cases in which you were a panel member in which you did not 
issue an opinion. 

State V. Avila, Ariz. , 170 P.3d 706 (App. 2007) 

State V. Soria, Ariz. , 170 P.3d 710 (App. 2007) 

In re Estate of Stephenson, P.3d , 2007 WL 4166510, Ariz. App; Div. 1 , 

November 27, 2007 (No. 1 CA CV-06-0785) 

In Re MH 2006-002044, Ariz. , 120 P.3d 280 (App. 2007) 

PF Chang's v. Indus. Comm 'n of Arizona, 2 1 6 Ariz. 344, 1 66 P.3d 135 (App. 
2007) 

State V. Taylor,2\6 Ariz. 327, 166P.3d 118 (App. 2007) 

Belliard v. Becker, 216 Ariz. 356, 166 P.3d 91 1 (App. 2007) 

State V. Mabery Ranch, Co., L.L. C., Ariz. , 1 65 P.3d 211 (App. 2007) 

State V. Almly, 216 Ariz. 41, 162 P.3d 680 (App. 2007) 

State V. Salerno, 216 Ariz. 22, 162 P.3d 661 (App. 2007) 

Crowell V. Jejna, 215 Ariz. 534, 161 P.3d 577 (App. 2007) 

In re Andrew C, 215 Ariz. 366, 160 P.3d 687 (App. 2007) 

Vanessa H. v. Arizona Dep't of Econ. Sec., 2\5 Ariz. 252, 159 P. 3d 562 (App. 
2007) 

Phoenix Newspapers, Inc. v. Ellis, 215 Ariz. 268, 159 P.3d 578 (App. 2007) 
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Girouard v. Skyline Steel, Inc., 2 1 5 Ariz. 126, 1 58 P.3d 255 (App. 2007) 

Stale V. Walker, 2 1 5 Ariz. 91 , 158 P.3d 220 (App. 2007) 

In re MH 2006-000490, 2\ A Ariz. 485, 154 P.3d 387 (App. 2007) 

Slate V. Levens, 214 Ariz. 339, 152 P.3d 1222 (App. 2007) 

Center Bay Gardens, L.L.C. v. City ofTempe City Council, 214 Ariz. 353, 153 
P.3d 374 (App. 2007) 

In re Jerry C., 214 Ariz. 270, 151 P.3d 553 (App. 2007) 

Kromko v. Arizona Bd. of Regents, 213 Ariz. 607, 146 P.3d 1016 (App. 2006) 

Stale V. Parks, 213 Ariz. 412, 142 P.3d 720 (App. 2006) 

In re MH 2005-001 290, 2\3 Ariz. 442, 142 P.3d 1255 (App. 2006) 

Phelps Dodge Corp. v. El Paso Corp., 213 Ariz, 400, 142 P.3d 708 (App. 2006) 

Austin Shea (Arizona) 7th Street and Van Buren, L.L.C. v. City of Phoenix, 213 
Ariz. 385, 142 P.3d 693 (App. 2006) 

Bolser Enters., Inc. v. Arizona Registrar of Contractors, 213 Ariz. 110, 139 P.3d 
1286 (App. 2006) 

Butch Randolph & Assocs., Inc. v. Int'l Fid. Ins. Co., 212 Ariz. 550, 136 P.3d 232 
(App. 2006) 

Guerra v. Bejarano, 212 Ariz. 442, 133 P.3d 752 (App. 2006) 

State V. King, 212 Ariz. 372, 132 P.3d 311 (App. 2006) 

Slade V. Schneider, 212 Ariz. 176, 129 P.3d 465 (App. 2006) 

State V. Pitre, Not Reported in P.3d, 2006 WL 1686506, Ariz. App. Div. 1, 
February 07, 2006 (No. 1 CA-CR 03-0526) 

Vales V. Kings Hill Condominium Ass'n, 211 Ariz. 561, 125 P.3d 381 (App. 2005) 

Haines v. Goldfield Prop. Owners Ass'n, 211 Ariz. 406, 121 P.3d 1276 (App. 
2005) 

Nat'l Broker Assocs., Inc. v. Marlyn Nutraceuticals, Inc., 21 1 Ariz. 210, 1 19 P.3d 
477 (App. 2005) 

12 
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State ex rel. Wangberg v. Smithy 21 1 Ariz. 101, 118 P.3d 49 (App. 2005) 

Kohler v. Kohler, 211 Ariz. 106, 1 18 P.3d 621 (App. 2005) 

State V. Parks, 2 1 1 Ariz. 1 9, 1 1 6 P.3d 63 1 (App. 2005) 

State V. Febles, 210 Ariz. 589, 1 1 5 P.3d 629 (App. 2005) 

Baker V. Rolnick, 210 Ariz. 321, 110 P.3d 1284 (App. 2005) 

In re Stephanie N., 210 Ariz. 317, 110P.3d 1280(App. 2005) 

Day ex rel. Arizona Dep't of Veterans' Servs. v. Arizona Health Care Cost 
Containment Sys. Admin., 210 Ariz. 207, 109 P.3d 102 (App. 2005) 

State V. Pitre, 210 Ariz. 93, 107 P.3d 939 (App. 2005) 

State V. Cofield, 210 Ariz. 84, 107 P.3d 930 (App. 2005) 

James H. v. Arizona Dep't ofEcon. Sec., 210 Ariz. 1, 106 P.3d 327 (App. 2005) 

State V. Darnell, 209 Ariz. 182, 98 P.3d 617 (App. 2004) 

Desilva v. Baker, 208 Ariz. 597, 96 P.3d 1084 (App. 2004) 

Fuentes v. Fuentes, 209 Ariz. 5 1 , 97 P.3d 876 (App. 2004) 

State V. Reinhardt, 208 Ariz. 271, 92 P.3d 901 (App. 2004) 

State V. Dewakuku, 208 Ariz. 2 1 1 , 92 P.3d 437 (App. 2004) 

Master Fin., Inc. v. Woodburn, 208 Ariz. 70, 90 P.3d 1236 (App. 2004) 

Morgan v. Carillon Invs., Inc., 207 Ariz. 547, 88 P.3d 1 159 (App. 2004) 

Reinke v. Alliance Towing, 207 Ariz. 542, 88 P.3d 1 154 (App. 2004) 

O'Connor v. Hyatt ex rel. County of Maricopa, 207 Ariz. 409, 87 P.3d 97 (App. 
2004) 

Magee v. Magee, 206 Ariz. 589, 8 1 P.3d 1 048 (App. 2004) 

State V. Cowles, 207 Ariz. 8, 82 P.3d 369 (App. 2004) 

State V. Ontiveros, 206 Ariz. 539, 8 1 P.3d 330 (App. 2003) 

13 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 01399 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



1390 


VerDate Nov 24 2008 


Owen V. Blackhawk, 206 Ariz. 418, 79 P.3d 667 (App. 2003) 

In re Stephen H., 206 Ariz. 290, 77 P.3d 465 (App. 2003) 

Mealey v. Arndt, 206 Ariz. 218, 76 P.3d 892 (App. 2003) 

Raye v. Jones, 206 Ariz. 189, 76 P.3d 863 (App. 2003) 

Cervantes v. Cates, 206 Ariz. 178, 76 P.3d 449 (App. 2003) 

Arizona Indep. Redistricting Comm'n v. Fields, 206 Ariz. 130, 75 P.3d 1088 
(App. 2003) 

State V. Story, 206 Ariz. 47, 75 P.3d 137 (App. 2003) 

In re B.S., 205 Ariz. 61 1, 74 P.3d 285 (App. 2003) 

Roosevelt Elementary Sch. Dist. No. 66 v. State, 205 Ariz. 584, 74 P.3d 258 (App. 
2003) 

Moulton V. Napolitano, 205 Ariz. 506, 73 P.3d 637 (App. 2003) 

State V. Reyna, 205 Ariz. 374, 71 P.3d 366 (App. 2003) 

Goy V. Jones, 205 Ariz. 421, 72 P.3d 351 (App. 2003) 

State V. Gallagher, 205 Ariz. 267, 69 P.3d 38 (App. 2003) 

Golonka v. Gen. Motors Corp., 204 Ariz. 575, 65 P.3d 956 (App. 2003) 

In re Miguel R., 204 Ariz. 328, 63 P.3d 1065 (App. 2003) 

Roman Catholic Diocese of Phoenix v. Superior Court ex rel. County of 
Maricopa, 204 Ariz. 225, 62 P.3d 970 (App. 2003) 

Hanley v. Pearson, 204 Ariz. 147, 61 P,3d 29 (App. 2003) 

Potter V. Arizona Dep't ofTransp., 204 Ariz. 73, 59 P.3d 837 (App. 2002) 

Peeples, Inc. v. Arizona State Land Dep't ex rel. Anable, 204 Ariz. 66, 59 P.3d 
830 (App. 2002) 

Arizona Joint Venture v. Arizona Dep't of Revenue, 205 Ariz. 50, 66 P.3d 771 
(App. 2002) 
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Demarce v. Willrich, 203 Ariz. 502, 56 P.3d 76 (App. 2002) 

Energy Squared, Inc. v. Arizona Dep'l of Revenue, 203 Ariz. 507, 56 P.3d 686 
(App. 2002) 

State V. Thues, 203 Ariz. 339, 54 P,3d 368 (App. 2002) 

I have been a panel member on 617 cases decided by memorandum decision that 
have not been published. 

16. Recusal: If you are or have been a judge, please provide a list of any cases, motions or 
matters that have come before you in which a litigant or party has requested that you 
recuse yourself due to an asserted conflict of interest, or for any other apparent reason, or 
in which you recused yourself sua sponte. (If your court employs an "automatic” recusal 
system by which you may be recused without your knowledge, please include a general 
description of that system.) Please identify each such case, and for each provide the 
following information: 

a. whether your recusal was requested by a motion or other suggestion by a litigant 
or a party to the proceeding or by any other person or interested party; or if you 
recused yourself sua sponte; 

b. a brief description of the asserted conflict of interest or other ground for recusal; 

c. the procedure you followed in determining whether or not to recuse yourself; 

d. your reason for recusing or declining to recuse yourself, including any action 
taken to remove the real, apparent or asserted conflict of interest or to cure any 
other ground for recusal. 

Each judge on our court provides to the clerk a list of parties, lawyers or law firms 
that might present a conflict of interest or an appearance of impropriety. In 
making assignments of cases to panels, our court clerk ensures that the judge’s 
panel is not assigned parties, lawyers or firms that appear on the conflict lists of 
the judges on the panel. I have placed on my recusal list my former law firm and 
several clients for which I did significant work. I have also placed on the list one 
superior court judge and one administrative law judge who are personal friends. 
No records are maintained by our court clerk to indicate when a judge’s conflict 
list affected panel assignments. 

A monthly list circulates of parties, attorneys and judges that are involved in 
matters scheduled for civil appeal. I review this list monthly. On occasion I will 
note a matter in which, due to familiarity with the parties or an attorney, I believe 
it best not to sit on the appeal because someone involved might question my 
impartiality. I inform the clerk and, in making the panel assignments, the case is 
assigned to a different panel. This happens infrequently. No party has ever 
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requested that I recuse myself due to an asserted conflict of interest after panel 
assignments have been made. However, I can think of one occasion in which, 
after panel assignments were made, I contacted our chief judge to have a judge 
appointed in my stead. I did so because an issue on appeal was an allegation that 
the superior court judge who entered the judgment had too close a relationship 
with one of my former partners who represented the Appellee in the proceedings 
below. Reviewing the conflict list did not make me aware of this issue because 
my former partner was no longer involved in the appeal. 

17. Public Office, Political Activities and Atliliations : 

a. List chronologically any public offices you have held, other than judicial offices, 
including the terms of service and whether such positions were elected or 
appointed. If appointed, please include the name of the individual who appointed 
you. Also, state chronologically any unsuccessful candidacies you have had for 
elective office or unsuccessful nominations for appointed office. 

I have not held a public office, other than judicial office. 

b. List all memberships and offices held in and services rendered, whether 
compensated or not, to any political party or election committee. If you have ever 
held a position or played a role in a political campaign, please identify the 
particulars of the campaign, including the candidate, dates of the campaign, your 
title and responsibilities. 

None. 

18. Legal Career: Please answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation 
from law school including; 


i. whether you served as clerk to a judge, and if so, the name of the judge, 
the court and the dates of the period you were a clerk; 

I served as a Law Clerk to the Honorable Stephen H. Anderson, United 
States Circuit Judge for the Tenth Circuit from September 1987 to 
September 1988. 

ii. whether you practiced alone, and if so, the addresses and dates; 

I have not practiced alone. 
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iii. the dates, names and addresses of law firms or offices, companies or 

governmental agencies with which you have been affiliated, and the nature 
of your affiliation with each. 

Arizona Court of Appeals, Division One 

1501 W. Washington, Room 303, Phoenix, AZ 85007 

Judge, August 2002 - present 

Osbom Maledon, P.A. 

2929 N. Central Avenue, Suite 2100, Phoenix, AZ 85012-2794 
Member, May 1995 - August 2002 

Meyer, Hendricks, Victor, Osbom & Maledon, P.A. 

2929 N. Central Avenue, Suite 2100, Phoenix, AZ 85012-2794 
Member (Jan. 1994-May 1995); Associate (Sept. 1988- Jan. 1994) 

b. Describe: 

i. the general character of your law practice and indicate by date when its 
character has changed over the years. 

Over the past five years 1 have served on the Arizona Court of Appeals. 
We resolve criminal and civil appeals. Probably 60-65% of our caseload 
consists of criminal and juvenile appeals, with the vast remainder of the 
appeals being civil cases of all types and a few pertaining to appeals fi'om 
administrative agency tribunals. 

Prior to my experience on the court, I had a diverse civil litigation 
practice. Approximately 65% of my practice was made up of complex 
commercial cases. I represented companies in large contract cases, 
insurance coverage claims, covenant not to compete/trade secret cases, 
requests for emergency and other injunctive and declaratory relief, and 
real property disputes. 1 also occasionally represented churches and 
ministers concerning privilege matters and liability questions. I also 
occasionally represented health care organizations in professional liability 
and health care finance cases. Approximately 30% of my practice 
consisted of representing clients in disputes before state or local 
government agencies concerning regulatory matters, government 
contracts, or other matters that were required to be tried in administrative 
forums. I had a considerable practice in areas where there was 
overlapping federal and state authority. About 5% of my practice was 
devoted to various pro bono projects. 

Earlier in my career I had represented school districts in tort liability cases 
and also did some work involving condemnation and construction and 
state taxation of Indian tribes, I began to phase out such work in 
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approximately 1995-98. 

ii. Your typical clients and the areas, if any, in which you have specialized. 

When I left the practice of law 1 was representing or had recently 
represented; CompUSA, Pitney Bowes, First Health Group Corp., Carter 
& Burgess, Unilab, The Church of Jesus Christ of Latter-Day Saints, 
Arizona Physicians IPA, Inc., Huck International and Schreiber Foods 
International. I also regularly represented several mid-size Arizona 
businesses, including The Tungland Coiporation, Community Psychology 
and Education Services, Arizona Training and Evaluation Center 
(AZTEC) and others. 

c. Describe the percentage of your practice that has been in litigation and whether 
you appeared in court frequently, occasionally, or not at all. If the frequency of 
your appearances in court varied, describe such variance, providing dates. 

The vast majority of my practice was in litigation. I regularly appeared in state 
court, federal court and administrative tribunals throughout my practice career. 

i. Indicate the percentage of your practice in: 

1. federal courts; 15% 

2. state courts of record: 65% 

3. other courts. 20% 

ii. Indicate the percentage of your practice in: 

1 . civil proceedings; 98% 

2. criminal proceedings: 2% 

d. State the number of cases in courts of record you tried to verdict or judgment 
(rather than settled), indicating whether you were sole counsel, chief counsel, or 
associate counsel. 

e. I have tried to judgment more than forty cases in the Arizona Administrative 
Tribunals. I have taken three cases to trial before a court of record. I was sole 
counsel in approximately thirty of these cases; lead counsel on approximately six 
cases and sole counsel on approximately six. 

i. What percentage of these trials were: 

1. jury: 2% 

2. non-jury. 98% 
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f. Describe your practice, if any, before the Supreme Court of the United States. 
Please supply four (4) copies of any briefs, amicus or otherwise, and, if 
applicable, any oral argument transcripts before the Supreme Court in connection 
with your practice. 

In 1990 I assisted in drafting and was counsel on an amicus brief filed in the 
Supreme Court of the United States on behalf of the American Judicature Society 
in two consolidated cases involving the Voting Rights Act. The resulting 
Supreme Court opinion is Chisom v. Roemer, 501 U.S. 380, 111 S.Ct. 2354 
(1991). The brief attempted to inform the Court concerning the merit selection 
processes used in many states for selecting judges and to suggest that the Court, in 
deciding Chisom, did not need to determine whether the Voting Rights Act 
applied to retention elections that are part of the merit selection process. Copies 
of the brief are provided. 

19. Litigation : Describe the ten (10) most significant litigated matters which you personally 
handled. Give the citations, if the cases were reported, and the docket number and date 
if unreported. Give a capsule summary of the substance of each case. Identify the party 
or parties whom you represented; describe in detail the nature of your participation in the 
litigation and the final disposition of the case. Also state as to each case: 

a. the date of representation; 

b. the name of the court and the name of the judge or judges before whom the case 
was litigated; and 

c. the individual name, addresses, and telephone numbers of co-counsel and of 
principal counsel for each of the other parties. 

1. Zurich Insurance Co. v. Carter & Burgess. (No. CIV 00-0857-PHX-SRB) (2000- 
02). United States District Court for the District of Arizona, Hon. Susan A. 
Bolton. 

In this case, Zurich Insurance Co. brought a declaratory judgment action against 
my client. Carter & Burgess, an engineering firm, seeking to rescind the 
professional liability policy it had issued to my client. Zurich filed its action after 
the City of Phoenix brought a multi-million dollar claim for faulty construction 
and delay damages against Carter & Burgess for work performed by it at 
Phoenix’s Sky Harbor Airport. I represented Carter & Burgess in the rescission 
action and filed declaratory and bad faith counterclaims. After some discovery 
we moved for surrtmary judgment on our declaratory counterclaim for coverage. 
We prevailed on that motion, and at approximately the same time entered an 
agreement with the City of Phoenix. Shortly after I became a judge, both the 
federal and the state court actions were settled on terms favorable to my client. 
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Co-counsel: 

W. Kyle Gooch 

Canterbury, Stuber, Elder Gooch & Surratt, P.C. 

5005 LBJ Freeway, Suite 1000 
Dallas, TX 75244 
(972) 239-7493. 

Opposing counsel: 

Michael Keeley 
Strasburger & Price, L.L.P. 

901 Main Street, Suite 4300 
Dallas, TX 75202 
(214) 651-4300 

Brad Holm 

Holm Wright Hyde & Hays, PLC, 

10429 S. 51st St., Suite 285, 

Phoenix, AZ 85044-5228 

2. Laboratory Corporation of America v. Gappa, Gaylord, Unilab et al., Maricopa 
County Superior Court, Judge Cathy Holt, Case No. CV2002-000588 (January- 
February 2002). 

I represented Unilab in an action brought against it by a competitor — the 
Laboratory Corporation of America. Unilab hired LabCorp’s Executive Director 
of Business Development to open its own Arizona laboratory operation. 
Immediately thereafter LabCorp sought to enjoin Unilab from: (1) seeking to do 
business with any insurance company that did business with LabCorp (which was 
• virtually all of them); (2) soliciting LabCorp customers; or (3) soliciting LabCorp 
employees to go to work for Unilab. The requested injunction was based on the 
allegation that Unilab’s new Executive Director had breached his non-solicitation 
agreement with LabCorp, retained LabCorp computer files and taken trade 
secrets. Due to the emergency nature of the proceedings, the parties engaged in 
extensive expedited discovery. Although the factual and legal issues were 
complex, once discovery occurred and the hearing for a temporary restraining 
order had begun, the parties were able to resolve and dismiss the matter through 
extensive negotiations. The settlement at which the parties arrived preserved 
Unilab’s ability to fairly compete in the Arizona market while protecting 
LabCorp’s legitimate, but now precisely defined, interests. 

Opposing counsel: 

Barry Halpem and Heidi Richter 
Snell & Wilmer LLP, 

One Arizona Center, 400 E. Van Buren, 

Phoenix, AZ 85004-0001 
(602)382-6345 
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3. Arizona Training and Evaluation Centers (AZTEC) v. Department of Economic 
Security. (2001-02). State of Arizona, Office of Administrative Hearings, ALJ 
Gary Strickland, Case No. 02F-8046-AHC. 

In this case, ray client, AZTEC had contracted with a state agency pursuant to 
state procurement law to provide education, training and habilitation services in 
rural parts of Arizona. After AZTEC invested considerable sums to obtain and 
provide facilities and services in these rural locations, the State entered separate 
additional contracts to provide these same services to the available client base 
with providers that had not submitted proposals in compliance with the 
requirements of state procurement law. AZTEC brought its breach of contract 
claim in an administrative tribunal, as was required by state contract. After three 
days of trial, the Administrative Law Judge advised the State in a bench 
conference that it should settle the case. It did so by paying my client a 
confidential settlement amount, and agreeing to promulgate and abide by 
procurement policies in compliance with state law. 

Opposing counsel; 

Cherie Howe 

Office of the Attorney General 
1275 W. Washington 
Phoenix, AZ 85007 
(602) 542-7725 

4. Johnson v. Rodrigues (Orozco), 226 F.3d 1 103 (10th Cir. 2000) (1999-2000). 

U.S. District Court for the District of Arizona, Hon. Warren R. Urbom; 

U.S. District Court for the District of Utah, Hon. Tena Campbell 

Plaintiff, the putative Arizona father of a child adopted in the State of Utah, filed 
suit in Arizona federal court, challenging the Utah adoption statute as 
unconstitutional. 1 represented the Utah adoptive parents in the proceeding on a 
pro bono basis. We successfully moved to have the case dismissed in Arizona for 
lack of personal jurisdiction. Then, when the plaintiff refiled the case in Utah 
federal court, we obtained a dismissal for lack of subject-matter jurisdiction. This 
dismissal was reversed by the Tenth Circuit in the above-cited opinion and then 
remanded, after which we obtained a summary judgment from Utah federal court 
based on the merits. That judgment was affirmed by the Tenth Circuit. 

Co-counsel: 

Constance Lundberg 
749 Sunny Lane 
Orem, UT 84058 
(801)225-2881 

Phillip E. Lowry 
Howard, Lewis & Peterson 
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120 E. 300 N. 

P.O. Box 1248 
Provo, UT 84603 
(801)373-6345 

Opposing counsel: 

G. Robert Collins 
10801 N. 32ndSt. Suite3 
Phoenix, AZ 85028-3235 
(602) 788-7227 

5. NIE International, Inc. v. CompUSA, CompUSA Direct. Maricopa County Case 
No. CV 2000-004333; Judge Paul Katz (2000-02). 

I represented CompUSA in commercial litigation with one of its former suppliers, 
NIE International. CompUSA contracted with NIE to be one of the producers of 
its brand name computer. The relationship failed, and NIE brought suit seeking 
millions of dollars in both compensatory and punitive damages. We asserted 
various counterclaims. After a partial motion for summary judgment was granted 
in our favor and additional discovery occurred, CompUSA filed additional case- 
dispositive motions after which the parties arrived at a negotiated settlement 
favorable to my client in March 2002. 

Opposing counsel: 

Mark Samson 
now of Keller Rohrback 
3103 N. Central Suite 900 
Phoenix, AZ 85012-2143 
(602) 230-6323 

6. Arizona Physicians IP A Inc. v. Robert B. Mallon; Victor M. Alvarez; Mallon- 
Alvarez Pathology Group, P.C. Maricopa County Superior Court Case No. 99- 
lilU; Judge Jeffrey S. Cates (now retired) (1999-2001). 

In this case, I represented APIPA, a private provider to the slate AHCCCS 
(federal Medicaid) plan. APIPA had routinely but erroneously paid for years 
' separate bills it received from hospital-based pathologists working at the Yuma 
Regional Medical Center for the professional component of lab tests run on 
AHCCCS-eligible patients at Yuma Regional. APIPA paid the providers' 
separate bills after paying Yuma Regional for these lab tests through its capitation 
contract with the hospital. APIPA informed the pathologists that it would recoup 
those funds from future payments due the pathologists, and the pathologists 
initiated a state administrative proceeding challenging that decision. Meanwhile, 
APIPA filed the above suit in Maricopa County Superior Court to recover the 
amounts erroneously paid. The pathologists attempted to have the suit dismissed 
based on the pending administrative proceeding. When the motion was denied. 
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the pathologists attempted interlocutory appeals through the Arizona state court 
system. After APIPA filed case-dispositive motions, the parties arrived at a 
confidential settlement. 

Opposing counsel: 

John Dacey 

Gammage & Burnham PLC 
Two North Central 18th Floor 
Phoenix, AZ 85004-4402 
(602)256-4491 

7. Schreiber Foods International Inc. v. United Dairymen of Arizona. Maricopa 
County Case No. CV2000-0 19948; Judge Carrie Snyder Hyatt (2000-2001). 

Schreiber leased half of a large milk-processing facility in the City of Tempe from 
the United Dairymen (UDA). Both parties processed milk at the facility to make 
cheese and other products. The by-product that remained after processing had to 
be disposed of appropriately. UDA proposed to Schreiber that it would take 
Schreiber’s milk by-product and use it in its own processes if Schreiber would 
construct improvements to transfer the by-product to UDA at a specific 
temperature and pH level. Schreiber constructed the improvements at a cost of 
millions of dollars after which UDA rejected the transfer of the by-product. 1 
represented Schreiber in bringing suit against UDA as a result of this refusal. 

After UDA tried unsuccessfully to dismiss the suit, the parties engaged in 
successful settlement discussions involving environmental and indemnity issues. 

Opposing counsel; 

Chris Thomas and George Brandon 
Squire, Sanders & Dempsey 
Two Renaissance Square 
40 N. Central Ave. Suite 2700 
Phoenix AZ 85004-4441 
(602) 528-4044 


8. Tungland Corp., Developmental Systems Inc. v. Department of Economic 
Security. Maricopa County Superior Court CV-93-24305; Judge Thomas 
Dunevant (1993-94). 

The state Department of Economic Security contracted with my clients to provide 
services eovered under the state’s AHCCCS (federal Medieaid) plan to the 
developmentally disabled population of Arizona. DES issued press releases that 
announeed that DES was initiating state administrative recoupment actions 
against my clients, whom it accused of misspending millions of dollars of 
government funds, and further announced that my clients had been referred for 
criminal charges. I represented the providers in the administrative actions and in 
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the above suit. Discovery in the case revealed that the auditors hired by the State 
had applied cost-based audit principles to a rate-based accounting contract, and in 
fact that no funds had been misspent or misappropriated by my clients. The suit 
was settled when DES dropped its recoupment actions, withdrew any criminal 
referral, acknowledged its previous press releases were without basis and 
indicated that my clients were valued contracting partners with which it intended 
to continue to contract. 

Opposing counsel: 

Robert S. Segelbaum 

then of the Arizona Attorney General’s Office. 

1275 W. Washington, 

Phoenix, AZ 85007-2997 
(602) 542-9236 

9. State ex rel. Miller v. Dawson, 175 Ariz. 610, 585 P.2d 1213 (1993). 

In this case I represented a client who brought an inverse condemnation case 
against the State for using his land for a state highway. The State argued that, 
pursuant to state statute, it had no need to pay our client due to the length of time 
that it had used the land as a highway. On appeal to the Arizona Supreme Court, 
we challenged the interpretation of the statute given by the Court of Appeals in an 
earlier but consolidated case, Gotland v. Town of Cave Creek, 175 Ariz. 614, 858 
P.2d 1217 (1993). We suggested that a different interpretation was needed to be 
in compliance with the Arizona Constitution. The Arizona Supreme Court 
accepted our proposed interpretation, and used it to resolve both our case and 
Gotland, whose analysis it rejected. 

Co-counsel: 

Robert V. Kerrick 

(now of Gallagher & Kennedy) 

2575 E. Camelback Rd. 

Phoenix, AZ 85016-9225 
(602) 530-8374 

Opposing counsel: 

Bryan B. Perry 
Graham & Associates, Ltd. 

3602 E. Campbell 
Phoenix, AZ 85018-3505 
(602)224-4100 

Robert J. Sokol 

Office of the Attorney General 

1275 W. Washington 

Phoenix, AZ 85007 

(602) 542-8838 
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1 0. Resolution Trust Corp. v. Freeway Land Investors, 798 F. Supp. 593 (D. Ariz. 

1992); No. Civ. 91-2107 PHX SMM; United States District Court for the District 
of Arizona, Hon. Stephen McNamee (1991-93) 

In this case, the Resolution Trust Corporation, as receiver for the Great American 
Bank, sought to recover a several-million-dollar deficiency from a partnership. 
The deficiency remained after the RTC foreclosed on real property that served as 
security for the defaulted note. Because the partnership was without assets, the 
RTC was seeking to recover the entire deficiency from each of the general 
partners. My clients, the general partnership and one of its general partners, 
brought several motions for summary judgment. As the above-reported opinion 
reflects, the partnership did not succeed in eliminating all liability for the 
deficiency. But, with a subsequent ruling, we succeeded in limiting each general 
partner’s liability for the remaining deficiency to the much more limited extent to 
which each partner had personally guaranteed the note. After receiving this 
ruling, the matter settled on grounds favorable to my clients. I was responsible 
for the litigation on the ca.se, but worked on it with my partner. 

Co-counsel; 

Jones Osborn 

Osbom, Maledon 

2929 N. Central Ave, Suite 2100 

Phoenix, AZ 85012 

(602) 640-9000 

Opposing counsel: 

Paul Golab and Mark Nadeau 
then of the firm of Morrison, Hecker 

Mr. Golab is currently with the Maricopa County Attorney Division of County 
Counsel, 222 N. Central Suite 1 100, Phoenix, AZ 85004-2206 
(602) 506-8567 

20. Legal Activities : Describe the most significant legal activities you have pursued, 

including significant litigation which did not progress to trial or legal matters that did not 
involve litigation. Describe fully the nature of your participation in these activities. 
Please list any client(s) or organization(s) for whom you performed lobbying activities 
and describe the lobbying activities you performed on behalf of such client(s) or 
organizations(s). (Note; As to any facts requested in this question, please omit any 
information protected by the attorney-client privilege.) 

Among the most personally significant activities have been the pro bono representations 
described in response to question 27 below. Further, as a member of the court, I have 
been involved in resolving disputes about the meaning of Arizona statutory and common 
law. I have frequently served as a mediator in our court's mediation program, in which 
judges volunteer to serve as mediators to assist in the resolution and voluntary dismissal 
of matters slated for appeal. As detailed in response to paragraph 13(c) above, I have 
testified before the Arizona Legislature on behalf of the Arizona Judicial Council and the 
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Administrative Office of the Courts concerning proposed resolutions to remove from the 
Arizona Supreme Court the authority to make procedural rules for the Arizona Court 
System. 

In March 2007, 1 was asked by the Arizona Chief Justice to chair a Task Force assigned 
to review the American Bar Association’s recently-revised Model Rules of Judicial 
Conduct and to comprehensively evaluate and make specific recommendations for 
revision to the Arizona Canons in light of the new ABA Model Code. The Task Force 
consists of both judges and public members. It began its work in May and has been 
working continually with monthly day-long meetings to perform its task. 

In 2003, 1 was named a member of the Judicial College Board of Arizona. This board 
oversees all judicial education offered to all judicial officers in the state, including all 
appellate, general jurisdiction and limited jurisdiction judges and judicial officers. In 
2005, 1 was appointed Dean of the College and continue to serve in that capacity. 
Together with our staff, we provide, supervise and oversee new judge orientation, an 
intensive multi-week course for new judges appointed to either the general or limited 
jurisdiction courts. We select and offer continuing education courses on current topics 
that arise from new legislation or other needs of the various courts, and we coordinate 
and create the training for the annual three-day judicial conference, which is mandatory 
for the judiciary. The College also supervises and coordinates the production of bench 
books and other publications. 

Since 2003, 1 have served as a member of the Mesa [Arizona] Judicial Advisory Board. 
This board created by city ordinance governs the selection and retention of Mesa City 
Court Magistrates. It meets to consider candidates for available magistrate positions and 
pares the list of potential candidates to three, which it then sends to the City Council with 
its comments pertaining to the candidate. The Board also reviews the performance record 
of sitting magistrates when they are up for reappointment and makes a recommendation 
to the City Council as to the retention of those candidates. 

From 2000-2002, 1 was a member of the Ethical Rules Review Group. This Group was a 
select Arizona State Bar committee appointed by the Board of Governors to draft 
comprehensive revisions to the Rules of Professional Conduct in light of the American 
Bar Association’s then recently-revised Model Rules of Professional Conduct. The group 
did so, and the vast majority of our recommended changes were implemented by the 
Arizona Supreme Court. 

21. Teaching : What courses have you taught? For each course, state the title, the institution 
at which you taught the course, the years in which you taught the course, and deseribe 
briefly the subject matter of the course and the major topics taught. If you have a 
syllabus of eaeh eourse, please provide four (4) copies to the committee. 

Constitutional Law I - The Separation of Powers, Political Science 471 . I taught the 
course four different times from 1992-97 in the political science department at Arizona 
State University. The readings and the course discussion are designed to illustrate some 
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of the political theory behind the Constitution and how the government it established has 
operated sinee the founding. The course also focuses on how the Constitution separates 
and distributes the powers of government among three branches and between two 
sovereigns, at least partially to proteet the individual rights and prerogatives of its 
eilizens. 

22. Deferred Income/ Future Benefits : List the sources, amounts and dates of all 
anticipated receipts from deferred income arrangements, stock, options, uncompleted 
contracts and other future benefits which you expect to derive from previous business 
relationships, professional services, firm memberships, former employers, clients or 
customers. Please describe the arrangements you have made to be compensated in the 
future for any financial or business interest. 

I anticipate no deferred payment relationships from firms, clients or other investments. I 
do maintain a 401 (k) account from my private practice. The account is with Charles 
Schwab Co.. Because I have now served for five years on the Arizona Court of Appeals, 

I am at least partially vested in the Arizona Elected Officials Retirement Plan. 

23. Outside Commitments During Court Service : Do you have any plans, commitments, 
or agreements to pursue outside employment, with or without compensation, during your 
service with the court? If so, explain. 

No. 

24. Sources of Income : List sources and amounts of all income received during the 
calendar year preceding your nomination and for the current calendar year, including all 
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other 
items exceeding $500 or more (If you prefer to do so, copies of the financial disclosure 
report, required by the Ethics in Government Act of 1978, may be substituted here.) 

See attached Financial Disclosure Report 

25. Statement of Net Worth : Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

See attached Net Worth Statement 

26. Potential Conflicts of Interest : 

a. Identify the parties, categories of litigation, and financial arrangements that are 
likely to present potential conflicts-of-interest during your initial service in the 
position to which you have been nominated. Explain how you would address any 
such conflict if it were to arise. 

There are no categories of litigation that are likely to present potential conflicts of 
interest during my service. Although it has been more than five years since 1 
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practiced law, 1 would still be cautious for a period about hearing matters in 
which parties were represented by my former law firm, Osborn Maledon, P.A., or 
were my former significant clients. I currently own no stock except through a 
Mutual Fund. My wife owns one publicly traded stock. 

b. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. 

1 will follow the Code of Conduct for United States Judges and all applicable 
statutes, policies and procedures. I would sit on no case in which my impartiality 
might reasonably be questioned. Currently I review the cases filed with the coiut 
prior to their assignment hy the clerk to determine whether they present any fact 
or relationship that would prevent me from ethically hearing the case. Should 
such a case present itself, I inform the clerk who then assigns the case to a 
different panel. I anticipate following a similar procedure for cases assigned in 
the District of Arizona. 

27. Pro Bono Work : An ethical consideration under Canon 2 of the American Bar 

Association’s Code of Professional Responsibility calls for “every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged.” Describe what you have done to fulfill these 
responsibilities, listing specific instances and the amount of time devoted to each. 

During my years as a lawyer, pro hono representations were a regular part of my legal 
practice. I was named the Maricopa County Volunteer Lawyer of the Month for 
representing in a divorce proceeding a disabled spouse who had been abandoned without 
assets by her departing husband. I have, both before and affer that time, represented 
clients pro hono in a variety of matters, including canceling automobile purchases, 
disputes with landlords, and employment matters. I successfully represented on a pro 
hono basis a self-help organization for unwed parents in a trademark infringement action 
brought in Arizona federal district court by another self-help organization. I was given 
the Halo Award by the Arizona Association of Providers for People With Disabilities for 
my pro bono representation of a foster mother who was threatened with losing the ability 
to care for her developmentally disabled foster son who had been in her eare for more 
than twenty years. I have represented the disabled in their efforts to obtain fair housing. 

I have represented adoptive parents in legal challenges brought in federal court to the 
adoption of their child. My pro bono representations made up about 5% of my practice. 

Since 1 have been on the bench, the nature of my pro bono commitments has necessarily 
changed. It has become more system-oriented than individual-oriented. I have been 
signifieantly involved in organizations to promulgate new ethical rules forjudges, 
educate judges, and in selecting and retaining quality judicial officers for Mesa, Arizona. 
I have also been involved as a teacher, judge and a volunteer coach in the “We The 
People” Competition. This is an annual competition between teams from various 
Arizona high sehools designed to demonstrate knowledge and application of 
constitutional history and principles. 


28 


VerDate Nov 24 2008 12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 01414 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN: CMORC 



1405 


I have also regularly participated in our court’s mediation program, in which judges 
volunteer to serve as mediators to assist in the resolution and voluntary dismissal of 
matters slated for appeal. 

28. Selection Process : 

a. Please describe your experience in the entire judicial selection process, from 
bcgitming to end (including the circumstances which led to your nomination and 
the interviews in which you participated). Is there a selection commission in your 
jurisdiction to recommend candidates for nomination to the federal eourts? If so, 
please inelude that process in your description, as well as whether the commission 
recommended your nomination. List the dates of all interviews or 
eommunications you had with the White House staff or the Justice Department 
regarding this nomination. Please do not include any contacts with Federal 
Bureau of Investigation persotmel concerning your nomination. 

In April 2007 I received a phone call from U.S. Senator Jon Kyi's staff requesting 
my resume and inviting me to meet with the Senator. In our subsequent interview 
he told me that several people whose opinion he valued had recommended me as 
one who might merit consideration for a vacancy on the federal district court. He 
inquired as to my background, law practice and the nature of my work on the 
Arizona Court of Appeals, He explained to me that he and Senator John McCain 
would provide several recommendations for the position to the White House, 
together with their impressions of those candidates. 

On August I, 2007, 1 met with the Deputy Counsel to the President and staff from 
the White House Counsel’s Office and the U.S. Department of Justice. On 
September 6, 2007, 1 received a telephone call from the White House informing 
me that my nomination would move forward to the next phase. I had subsequent 
conversations with staff from the Department of Justice regarding the nomination 
process and nomination paperwork. My nomination was submitted to the United 
States Senate on December II, 2007, 

b. Has anyone involved in the process of selecting you as a judicial nominee 
discussed with you any currently pending or specific case, legal issue or question 
in a manner that could reasonably be interpreted as seeking any express or 
implied assurances concerning your position on such case, issue, or question? If 
so, please explain fully. 

No. 
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AO-IO(WP) 
Rev. 1/2004 


1. Person Reporting (Last name, first, middle iniliol) 

Snow, Grant M. 


FINANCIAL DISCLOSURE REPORT 
Nomination Report 

itiddle iniliol) 2. Court or OrgosJzation 

U.S. Di^ct Court, Arizona 


Report Required by the Ethics 
in Government Act of 1978. 
(5 US.CApp. §§101-111) 


3. Date of Report 

12/13/07 


1 4. Title (Article III judges indicate active or senior status: | S. Report Tjrpe (chccic appropriate type) 

magistrate judges indicate full- or part-time) | 


6. Reporting Period 

1/1/06 

to 

i 1/30/07 


X Noirowation. Date 12/11/07 

District Judgc-Nomii.ee _Mlial _ tau.1 __ Final 11/3 

7. Chambers or Onice Address 8. €>• the basis of the inforiTMtioR coBtained in this Report and 

any rrwdifkstloos pertaioiae thereto, it is, in mv opinion, 

1501 W. Washin^on Street, Suite 303 in eompHa-ee with applicable Uw, and regnlattons. 

PhoeniX, AZ 850m Reviewing officer Date__ 

* I *■ If n I n I mi thi\ / n ^\rJ i t ^ i t // 

I. POSITIONS. (Reporting individual only: see pp. 9-13 of hslruetions.) 

POSITION NAME OF ORGANIZATION/ENTITY 

□ NONE (No reportable positions.) 

^ Judge * Arizona Court of Appeals, Div. 1 


IL AGREEMENTS. (Reporting individual only: see pp. 14-16 of hsirvctions.) 

DATE PARTIES AND TERMS 

□ NONE (No reportable agreements.) 

^ Arizona Elected Orficiab Retirement Plan; benefits partially vested, but not accrued urttil retirement age 


III. NON’-INVESTMENT INCOME. (Reporting individual and spouse: tee pp. 17-24 c>//«rjTjr»/OBr.^ 
DATE SOURCE AND TYPE 

A Fii«r*s Non-Investment Income 
1 I NONE (No reportable non-investment income.) 


2007 

State of Arizona - Salary 

S 

134,026.92 

2006 

Stale of Arizona - Salary 

$ 

123,900.00 

2005 

State of Arizona • Salary 

$ 

123,980.00 


B. Spouse’s Non-Investment Income - If you were married daring any portion of the reporting year, please complete this 
^section. (dollar amount not required except for honoraria) 

I I NONE (No reportable non-investment income.) 

I ^ Teii^ Union High School District; Pay for part-time substitution 


Tempe Union High School District; Pay for part-time substitution 
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FINANCIAL DISCLOSURE REPORT 



Name of Pcisob Rcponsig 1 

Dale of Repon 


Snow, Grant M. 

12/13/07 


IV. REIMBURSEMENTS - transportation, lodging, food, eDterlaimnent. 

(Includes those to spouse and dependent children. Seepp. 25-27 of Instructions.) 



1 

2 

3 

4 

5 

6 
7 


SOURCE 

NONE (No such reportable reimbursements.) 
Exempt 


DESCRIPTION 


V. GIFTS. (Includes those to spoiLse and dependent children. Seepp. 28-3J of Instructions) 


1 

2 

3 

4 


SOURCE 

NONE (No such reportable gifts.) 
Exenq)t 


DESCRIPTION 


VALUE 


S 


$ 


s 


$ 


VI. LIABILITIES. (Includes those of spouse and dependent children Seepp. 32-33 of Instructions) 


CREDITOR DESCRIPTION VALUE CODE* 

s NONE (No reportable liabilities.) 

1 


2 


3 


4 

5 



12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 01417 Fmt6601 Sfmt 6601 


S:\GPO\HEARINGS\47450.TXT SJUD1 


PsN:CMORC 



1408 


VerDate Nov 24 2008 


FINANCIAL DISCLOSURE REPORT 


Name of PCimt Refxirting 

Dale ofRepon 

Snow, Grant M. 

12/13/07 


VII. Page 1 INVESTMENTS and TRUSTS — income, value, transactions (includes those of 

spouse and dependent children. See pp. 34-57 of Instructions.) 



1 NONE (No reportable income, 




m 


■ 




1 Chase Bank 

A 

Int 

K 

T 

Exempt 





2 Google Common Stock 

A 

Div. 

K 

T 






3 Osborn Maledon 401(K) 

A 

Div. 

G 

T 






4 -Am Funds Growth Fimd America 










5 -Schwab S&P 500 Index 










6 -Am. Fimds WasK Mul. A 










7 -Wilshire Large Co. Growth 










8 -Am. Funds Euro Pac. Group A 










9 -Am Funds Bond Fund of America 










10 -Am Funds Inc. Fund of America 










U -Schwab Retirement Adv Money 










12 Gen Am Untveml Life 

A 

Div. 

K 

T 






13 -Fidelity VIP &)uily 










14 -Blackrock Aggressive Otouth 










15 -MelLife Stock Index 










!6 -Morgan Stanley EAFE Index Portfolio 










17 Time Warner Common Stock 

A 

Div. 


T 
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TNANCIAL DISCLOSURE REPORT 


Name of Person Reporting 

Date of Report 

Snow, Grant M. 

12/13/07 


^I!L ADDITIONAL INFORMATION OR EXPLANATIONS (Indjcale part of Report.) 

"he Osborn Maledon 40 ! (K) account disclosed in VII is an individually-owned account within the umbrella of my former employer’s tnist. 
am the complete owner of the account and receive no distributions from the firm thereon. 


tx. CERTIFICATION, 


I certify that all inTormation given above (including information pertaining to my spouse and minor oi dependent children, if any) is 
accurate, true, and complete to the best of my knowledge and belief, and that any information not reported was withheld because it met applicable 
statutory provisions permitting non-disclosure. 

I further certify that earned income from outside employment and honoraria and the acceptance of gifts which have been reported are in 
cOTHJliance with the provisions of 5 U.S.C. app., § 50 1 et. seq., 5 U.S.C. § 7353 and Judicial Conference regulations. 



Signature 


Date /3 


NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIRES OR FAILS TO FILE THIS REPORT MAY BE 
SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (5 U.S.C. App., § 104.) 
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FINANCIAL STATEMENT 
NET WORTH 

Provide a complete, current financial net worth statement which itemizes in detail all assets {including bank accounts, 
real estate, securities, trusts, investments, and othta’ financial holdings) al! liabilities (including debts, mortgages, loans, 
and other financial obligations) of yourself, your spouse, and (kher immediate members of your household. 


ASSETS 

LIABILITIES 

Cash on hand and in banks 


28 

599 

Notes payable to banks-secured 




U.S. Government securities-add schedule 




Notes payable to banks-unsecured 




Listed securities-add schedule 


46 

316 

Nr^es payable to relatives 




Unlisted securities-add schedule 




Notes payable to others 




Accounts and notes receivable: 




Accounts and bills due (monthly 
household exp^ises) 


5 

000 

Due from relatives and friends 




Unpaid income tax 




Due from others 




Other unpaid income and interest 




Doubtful 




Real estate mortgages payable-add 
schedule 




Real estate owned-add schedule 


320 

000 

Chattel mortgages and other liens payable 




Rea! estate mortgages receivable 




Other debts-ilemizc; 




Autos and olhw personal property 


27 

000 





Cash value-life insurance 


26 

177 





Other asvsets itemize: 








401(k) account 


439 

777 





Stale retirement plan (estimated) 


45 

000 









Total liabilities 


5 

000 





Net Worth 


927 

869 

Total Assets 


932 

869 

Total liabilities and net worth 


932 

869 

CONTINGENT LIABILITIES 




GENERAL INFORMATION 




As endorser, comaker or guarantor 




Are any assets pledged? (Add schedule) 

NO 



On leases or contracts 




Are you defendant in any suits or legal 
actions? 

NO 



Legal Claims 




Have you ever taken bankruptcy? 

NO 



Provision for Federal income Tax 








Other special debt 









12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 01421 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\47450.TXT SJUD1 PsN:CMORC 




1412 


FINANCIAL STATEMENT 
NET WORTH SCHEDULES 


Listed Securities 
Google (Chase brokerage) 


Real Estate Owned 
Personal residence 


$46,316 


$ 320,000 
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AFFIDAVIT 


I, Svc&m} , do swear that the information 

provided in this statement is, to the best of my knowledge, true and accurate. 



Z-enf 


9 ^ 




AME) 
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We’ll start with Judge Agee. 

Judge Agee. Mr. Chairman, when I was in private practice I par- 
ticipated for all of my private practice years in the local Bar Asso- 
ciation’s pro bono programs, which provided primarily domestic re- 
lations and bankruptcy services for the indigent. 

I also served throughout my career in private practice doing 
court-appointed work in the Federal system, which isn’t quite the 
same as pro bono, but it gave me a look both on the civil and the 
criminal side. 

As a member of the Supreme Court of Virginia, I’ve worked with 
my other colleagues on the court and the chief justice in trying to 
implement better pay conditions for those who represent the crimi- 
nally indigent. We’ve been working on a system to provide a bank 
of attorneys and appellate cases for indigent and pro se civil liti- 
gants, and that’s a commitment, if I’m accorded the high privilege 
of serving on the Court of Appeals, that I would continue to carry 
on. 

Senator Cardin. Thank you. 

Judge Lawrence. Mr. Chairman, thank you. As previously 
noted, I was a public defender in the Marion County criminal 
courts in the Major Felony Division for 9 years at the beginning of 
my practice. At that period of time the public defender office was 
my office. I handled cases as they came in, obviously from indigent 
clients. I was not only the trial attorney, but I was also the para- 
legal, the witness coordinator, the investigator, and the secretary. 
I think I was paid $5,700 back there in the mid-1970’s. I did that 
for 9 years, and probably over-stayed my welcome as far as my own 
practice was concerned. 

Thereafter and in the late 1970’s, I was part of a Bar Association 
task force. Pro Bono Task Force, if you will, that organized the Pro 
Bono Panel that is now in effect in Indianapolis, and has been for 
the last several years. So not only did I organize it, I was also a 
participant for many years, handling pro bono cases at either no 
fee or a reduced fee. 

Third, during my early years as a Circuit Court judge, a State 
court judge, if you will, in Indianapolis, I saw a need for a consoli- 
dated paternity court. I think it might have been the first, or one 
of the first, consolidated paternity courts in the Nation at that 
point. Essentially what we did, is we provided a forum to establish 
paternity and for essentially welfare individuals to come forward 
and try to collect support. 

At the beginning, we believed that we could maybe collect $30 
million. I’m happy to report that, in 2004, that court was directly 
responsible for putting $80 million of money into the pockets of sin- 
gle head-of-household custodial parents of children born out of wed- 
lock, and I’m proud of that. 

Senator Cardin. You should be. 

Judge Snow. 

Judge Snow. Mr. Chairman, a substantial part of my private 
practice, when I was a private practice lawyer, was always dedi- 
cated to pro bono work. I received several awards from different or- 
ganizations, including the Maricopa County Bar Association and 
the Arizona Association for Providers for Persons with Disabilities, 
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for my pro bono work on behalf of various people and enjoyed that 
very much. 

I also believe that Maricopa County, the Phoenix area, and the 
Arizona court systems have done a lot with the Internet, with 
available resources in the courthouses so that litigants who can’t 
afford the services of a lawyer can, nonetheless, have the process 
to file and to bring about a lawsuit, explained to them in plain 
English, and help them step-by-step through the process. I’ve been 
a supporter of those efforts. 

The American Bar Association has just put out new rules, or can- 
ons, model canons, for judges and they’ve emphasized in their pro- 
posed model rules rule changes which would make it clear that 
judges that explain the process to pro-per litigants are not violating 
their responsibilities in any way. I’ve been involved in Arizona in 
adopting those new rules, and they’re currently proposed. 

Senator Cardin. Well, thank you. I appreciate those answers. 

Judge Agee, in regards to existing precedents and judicial re- 
straint, could you just share with me your philosophy of when you 
think it’s appropriate to overrule precedent to move in a different 
direction in the courts? 

Judge Agee. Stare decisis is a foundational principal of our jus- 
tice system and it is an obligation of members of the judiciary to 
follow the stare decisis in most all circumstances. 

In looking at my career as a member of the Supreme Court of 
Virginia and of the Court of Appeals of Virginia, I have followed 
precedent and looked at stare decisis as a very high principle that 
we are to follow. There have been a few occasions where we have 
overruled cases. Those are very rare cases, usually on very narrow 
points and where it can be determined that the prior decision was 
plainly wrong. But as a member of the Court of Appeals, if I’m ac- 
corded that privilege by the Senate, it would be my responsibility 
to apply the precedent as it is handed down from our Supreme 
Court. 

Senator Cardin. Sometimes the plain meaning of a statute is dif- 
ficult to determine. What standards do you use if you need to go 
beyond the language of a statute in rendering a judgment? 

Judge Agee. In those circumstances there are canons of construc- 
tion that judges use as part of the discharge of their duties. Hope- 
fully the statute would have sufficient plain meaning that that 
would not be necessary, but there are canons of construction that 
judges use which may begin with simply going to a dictionary defi- 
nition of terms. But those are fairly well laid out, and I think that 
in my opinions as a member of the Supreme Court of Virginia 
where those circumstances have been necessary, I have followed 
those. 

Senator Cardin. One of those tools would be legislative intent. 
I’ve always wondered how judges determined legislative intent, be- 
cause I’m not sure what we all mean when we pass the laws 
around here. Maybe Senator Specter has a different interpretation 
there. But when you try to interpret the intent behind statutes, 
how do you go about doing that? 

Judge Agee. That’s often a very interesting question. Coming 
from my background, having served 12 years in the legislature, I 
suppose I have a way of looking at the separation of powers that’s 
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more empirical than perhaps some members of the bench having 
been able to serve in that branch of government as well. 

At least on the State level, there are very rare circumstances 
where there would be any type of legislative history that we could 
use in terms of interpretation. I know that’s different on the Fed- 
eral level to a certain extent. But in looking at plain meaning 
again, you would go back to canons of construction that may start 
from as simple a standpoint as going to dictionary definitions to in- 
terpret terms. 

Senator Cardin. You do have the advantage of having served in 
the legislature and of serving in the judicial branch. There are 
times that there are direct conflicts between the executive branch, 
and the judicial branch, and the legislative branch. I guess my 
question to you is, what importance do you give to the independ- 
ence of the judicial branch? 

What is an appropriate involvement with the executive branch? 
We have national security issues. We have a lot of issues around 
here in which the policies of this country become vitally important, 
but the independence of the judiciary has been tested, certainly, 
since 9/11. Would you just share with the Committee your views 
as to how the independent judiciary works in checks and balances 
with the executive branch, but still mindful of the awesome respon- 
sibility that each of us has to our Nation? 

Judge Agee. Well, as a Virginian, I’ve always held in high regard 
our first Chief Justice, John Marshall, who was instrumental in 
our history in establishing the independence of the judicial branch 
as a co-equal branch of government. As a former legislator, I have 
deep respect for the separation of powers and see that the judi- 
ciary’s job, while it is an independent branch, our job is to apply 
the law as adopted by the Congress or the State legislature, as the 
case may be. There is a distinction between those two branches. 

As far as the relation with the executive branch is concerned, 
that’s a topic that has not often arisen that I can recall in my expe- 
rience on the State court. 

Senator Cardin. Well, at the national level, you’re correct, there 
would be more testing of the independence of the judicial branch 
as it relates to matters involving the Presidential powers, which is 
an area that we have had some disagreement within this Com- 
mittee as to how far the legislative branch can go in regards to the 
powers of the President. 

I think that many of us here are very interested in maintaining 
the independence of the judiciary to make sure that the emotion of 
the moment does not cause permanent damage to our Constitution 
or to the powers of the different branches of government. If you 
could share a little bit more on this, I would appreciate it. 

Judge Agee. The independence of the judiciary is fundamental in 
our system of government. It is the judiciary that becomes the 
basic, fundamental conservator of the rights that are in the Bill of 
Rights. That is a duty that I take very seriously, from the first mo- 
ment when I took the oath of office as a judge in the Court of Ap- 
peals of Virginia, and that would carry through for the remainder 
of my career, particularly if I’m accorded the privilege of serving 
on the Federal Court of Appeals. 
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Senator Cardin. Thank you. I’m going to have some additional 
questions, but let me yield, if I might, to Senator Specter. 

Senator Specter. Judge Agee, on the issue of judiciary independ- 
ence and the treatment of the expansion of executive authority, 
have you had any occasion in your career to take a look at the 
State Secrets doctrine? 

Judge Agee. No, Senator, I have not. 

Senator Specter. Have you had an occasion to become involved 
in any way in any of the judicial review on the Foreign Intelligence 
Surveillance Act? 

Judge Agee. No, Senator. That’s not been anything that’s come 
across my duties in Virginia. 

Senator Specter. On your State court duties, have you had any 
activities with respect to habeas corpus? 

Judge Agee. Yes, Senator. We have a fairly significant habeas 
corpus docket. 

Senator Specter. What is your evaluation of the importance of 
habeas corpus, the so-called — emanating from the Magna Carta in 
1215. It was a way of ensuring that there is sufficient evidence to 
warrant detention of individuals to await trial? 

Judge Agee. Habeas corpus has a long and distinguished history 
in our system of justice. It is a process that has been with us 
through the centuries and was foundational when our Constitution 
and the Bill of Rights were adopted in this country. On the Su- 
preme Court of Virginia, we have a significant amount of our staff 
that’s devoted to the review and assistance to the justices in ha- 
beas cases. It’s something that we take very seriously and devote 
a fair amount of attention to. 

Senator Specter. Well, those are all major issues. On the Fourth 
Circuit, you’re in a very key position to rule on those matters. A 
great many of those cases come before the Fourth Circuit, perhaps 
because they originate in the Northern District of Virginia, finding 
their way to that Circuit. It is a tough job balancing security inter- 
ests versus executive authority. What we have seen since 9/11 is 
a very substantial increase in executive authority. 

I think an increase of executive authority has been necessary to 
deal with terrorism, which is a major problem which confronts us 
right up to this moment in the United States as well as in the re- 
ports of A1 Qaeda involvement and the attempted assassination of 
the leader of Afghanistan. But there have to be — there have to be — 
limits and there have to be balances, and we have not yet had a 
determination as to whether the President was right in taking the 
position that his constitutional authority under Article 2 super- 
seded the legislation of the Foreign Intelligence Surveillance Act. 

There is no determination as to whether the President was right 
in ignoring the National Security Act of 1947 in not informing the 
Intelligence Committees of the Terrorist Surveillance Program. So 
I call those matters to your attention as very, very major items to 
be considered. I will not go into the State Secrets doctrine, but 
there may well be legislation, if it can overcome a Presidential veto, 
which will give the courts a balancing say in what is a legitimate 
state secret and what is not. I would encourage you, and Federal 
Judge-to-be Lawrence, and Federal Judge-to-be Snow, your records 
are very strong, but I do not want to make any predictions that 
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could get you into trouble. But I think your confirmations are very 
highly likely at that time. 

But I commend to you this issue of strength on the judiciary, on 
maintaining a check and balance. Congress has been totally ineffec- 
tive at doing the job. Right now we’re in the midst of reauthoriza- 
tion of the Foreign Intelligence Surveillance Act and the issue is 
immunity for telephone companies. Well, I think the telephone 
companies have been good citizens and I think they ought to be 
protected, although I have to tell you that, for the record, nobody 
knows exactly what they’ve done. 

In a sense. Congress is being asked to give a pig-in-a-poke immu- 
nity without knowing what we’re immunizing. Those of us in key 
positions have some information. I think it is important for the 
government to have cooperation from the telephone companies, but 
that can be maintained on an amendment which would substitute 
the government as the party defendant so the courts are not closed 
and the telephone companies are protected. But I urge you to 
weigh that very, very heavily because the beauty of America is our 
ability to maintain civil rights, at the same time protecting our se- 
curity. 

Senator Brownback has arrived and he is my replacement here, 
so I’m going to be moving on to other duties. I wanted at least one 
Republican here to guard you against the Chairman. 

[Laughter.] 

Against whom you need no guarding. But as a matter of protocol, 
there ought to be a member of the Minority here at all times. 

Senator Brownback. I just want to thank the Senator for his con- 
fidence. 

[Laughter.] 

Senator Specter. It is total, and it is well placed. 

I leave you with one question for the three of you, on the answer 
I know. In 1982, I was joining Senator Thurmond, who was Chair- 
man of the Judiciary Committee, on the confirmation of two Penn- 
sylvania Federal District Court judges. Senator Thurmond asked 
the two of them in unison, “If you are confirmed, do you promise 
to be courteous?” That’s South Carolina for, “If you’re are con- 
firmed, do you promise to be courteous?” I thought to myself, that’s 
not exactly a hard-hitting question. What do you expect them to 
say? Both replied, “Yes.” Then Senator Thurmond went on to say, 
“If you’re confirmed, the more power a person has, the more cour- 
teous a person should be.” The more power a person has, the more 
courteous a person should be. 

Whenever I participate in one of these confirmation hearings — 
Senator Thurmond is not around — I ask his question. Years later — 
decades, as a matter of fact — nominees have approached me and 
have said, I was really impressed by the Thurmond question that 
you asked because that black robe is the guard-all shield in front 
of the rest of the world when you’re presiding. All those litigants 
have problems, all those lawyers have problems. Courtesy is some- 
thing that cannot be overly exercised. There may be, just conceiv- 
ably, some occasion when you’re out of sorts someday and you 
might be inclined to be a little tougher on somebody before you. Re- 
member Strom Thurmond. 

Thank you, Mr. Chairman. 
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Senator Cardin. We won’t require you to answer that because 
you’re under oath. 

[Laughter.] 

Senator Brownback? 

Senator Brownback. Thank you very much, Mr. Chairman. I 
want to thank Senator Specter, too, for the thoughts and his cour- 
age that he’s shown to all of us, and is showing us again. 

Gentlemen, thank you very much for being here. 

I mostly wanted to come over to thank the Majority for moving 
these forward. I was presuming that Senator Leahy would be here, 
but that’s fine. My good friend. Senator Cardin, I know can receive 
this as well. But thank you for moving these forward. I know it — 

Senator Cardin. We sort of heard that from Senator Specter, but 
he put a couple of different twists in it. 

Senator Brownback. Yes. Well, I’m going to leave that for wheth- 
er you move any more. But these, we’re very happy that we’re fi- 
nally getting some moving on forward. I know several of you have 
waited for some lengthy period of time. 

I also want to thank your families that I know are here. I wasn’t 
here for the introduction. But these are family affairs. I mean, 
when you go into this, the family goes onto the bench, too. Every- 
body has their different activities, but it’s all part of the family 
now, and it’s part of the family lineage, too. It’s a beautiful thing 
to go into these family records and you can see somebody was a 
judge, a Federal judge, a Circuit Court judge. I mean, that’s really 
is something significant for a family tree to have. So, I congratulate 
you and I thank the family members that are here for being a part 
of this as well. 

I don’t have any hard-hitting questions. I looked briefly at the 
papers here. I do think, just as a very quick admonition, like what 
Senator Specter was saying, it is an amazingly important position, 
being a judge in this society. When you consider that here the peo- 
ple rule, and then all of a sudden in this system when we get a 
dispute, how do we get that resolved? The people rule here. Well, 
you can’t just kind of, well, let’s get all the people together and 
we’ll have them vote on this. That doesn’t quite work. 

So, well, let’s empower somebody. Well, who do we empower? 
Well, we’ve got to empower somebody we really trust here to re- 
solve this, that the people will trust within the system, because 
there’s not enough law enforcement to go around. If the people de- 
cide they don’t start trusting the system, things don’t work. You 
are one of the key areas of resort to justice. You are the key area 
of resort to justice that the people have. 

That question of courtesy, I think is actually a pretty good one, 
because you’re going to be in a position where you could get up, 
and get up on the wrong side of the bed, and maybe not have your 
second cup of coffee before you’re going out, and you’ve got a full 
docket and you’re maybe kind of cranky that day. Just, I would 
hope one would remember that the people have entrusted you with 
this incredible position in this society and that it’s like we are. 

We’re entrusted with an incredible position in this society. I just, 
every day, wake up really happy that I get to be in this sort of job, 
and I hope you can look at it as well and treat people with courtesy 
and respect, and I also might add, a big dose of humility. My view 
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is, the further up you get called in these systems, the more humil- 
ity I think a person needs to have, because you’ve just got to real- 
ize we aren’t the be-all and end-all. While we’ve got these great po- 
sitions, there’s a whole bunch of people beside us and behind us 
and just a good dose of humility is, perhaps, one of the best things. 

I had a businessman that I thought had the greatest thought 
that somebody in public office can’t use. But he said, you know, in 
business, we really don’t know anything about the future. We don’t 
know anything. We’re kind of looking at probabilities of what’s 
going to happen, and you’re trying to project and make the best de- 
cision you can for your company. 

Well, you’re going to have a lot of facts in front of you, but you’ve 
just got to have a lot of wisdom with those items that come in front 
of you. Going on a Circuit Court where you’ve got a precedent-set- 
ting body, even more so. It affects a whole bunch of people in this 
country, and around the world. I always think just a big, good dose 
of humility is one of the best things, just to realize I need a lot of 
help to be able to figure this stuff out and to rely on that help and 
assistance that’s around. 

Mr. Chairman, thank you again for moving these nominees for- 
ward on the hearing. We really appreciate that, and I hope we can 
get you confirmed through the full Senate. Godspeed to you. 

Senator Cardin. Thank you. Senator. I join you and Senator 
Specter in your observations on the importance of judicial tempera- 
ment and courtesy. 

Judge Agee, I have just a couple more questions, if I might. The 
Fourth Circuit has the largest number of African-American citizens 
of any circuit in the Nation. It was the last Circuit to be integrated 
as far as the judges’ appointments. It wasn’t until President Clin- 
ton’s recess appointment of Judge Roger Gregory in 2000 that the 
Fourth Circuit finally had an African-American judge. 

Given the history, I think it’s particularly important that this 
Circuit’s sensitivity to minority rights, and the rights of all the citi- 
zens, are represented on the Court of Appeals. 

My question is somewhat related to a 1990 op-ed that you wrote 
in the Roanoke Times, commenting on the Virginia Employment 
Commission’s ruling that gave extra weight to minority employ- 
ment applicants in which I believe you expressed disdain for use 
of a system that adjusts the score solely on the basis of race. You 
used the comparison to a plot of George Orwell’s 1984. 

My question to you, and you can certainly go beyond affirmative 
action, but I am interested in your views as to the appropriateness 
of affirmative action and the matters that are attempts to make 
sure that all citizens of our State are included in all aspects of our 
society. At times, it’s up to the courts to help in that regard. 

Judge Agee. Thank you. Senator. The obligation of an appellate 
judge, and mine if I’m accorded the privilege by the Senate to serve 
on the Court of Appeals, is to apply the precedent. That is what 
I have done as a member of the Supreme Court of Virginia, and 
would continue to do if accorded that opportunity. 

I have been privileged to serve on two courts that have a wide 
diversity in terms of age, gender, geography, and race. I think that 
has enriched my experience as a member of the judiciary. In the 
approximate same period of time, I was the author of a floor 
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amendment in the General Assembly of Virginia that passed the 
legislature, indicating to the Supreme Court that they should adopt 
judicial canons that prohibited judges from belonging to any dis- 
criminatory club or organization. 

The concern that I think was raised in the op-ed piece that you 
referenced was not so much that the activity was done, but it was 
done without the knowledge of other parts of government so there 
was no opportunity for input from the legislative branch, for in- 
stance. 

Senator Cardin. Well, I appreciate that answer. That clarifies 
that for me, and I thank you for that because practices have been 
upheld by the courts to try to deal with diversity. There has been 
some erosion, many of us think, over recent years. But it is impor- 
tant that the courts are prepared to enforce our laws, and I thank 
you for that response. 

There was one part of your questionnaire that I want to give you 
a chance to clarify for the record, if you would, and that’s your 
membership in the Shenandoah Club, which is Virginia’s oldest 
continuously operated private club. In your Senate questionnaire, 
in response to a question about whether you ever held membership 
in an organization that discriminates on the basis of race, sex, or 
religion, you answered that the Shenandoah Club “probably dis- 
criminated, in fact, during the time I was a member.” Although you 
resigned from this club in 1987, which is several years ago, you 
held membership in the club for 8 years prior to your resignation. 

I just want to give you a chance to clarify or add to the record 
in regards to your membership in that organization. 

Judge Agee. I think what is stated on the questionnaire is accu- 
rate. I think, in fact, the club probably did have discriminatory 
policies during that period of time, and after a period of time I re- 
signed. 

Senator Cardin. Were you aware that the club discriminated 
when you joined the club? 

Judge Agee. I can’t recall if I had specific knowledge of that. 
Certainly as time went on, it seemed more likely than not that that 
occurred. After some period of time, I resigned. 

Senator Cardin. What was the reason that you resigned? 

Judge Agee. There were a multitude of reasons, and lack of 
openness to the full community was one of them. 

Senator Cardin. Thank you for that response. 

Judge Lawrence, if I could ask you a question about one point 
in your background. You, in 2002, responded in the Indianapolis 
Star that you were looking forward to working in a Federal court 
as opposed to a State court. You said, “The administration of a 
State court often gets caught up in partisan politics.” I thought 
that was an interesting comment. 

Could you just, perhaps, clarify for us how you see being a Fed- 
eral judge, following on Senator Specter’s point where you’re going 
to be called upon to judge, the appropriateness of executive actions, 
which clearly could be interpreted to have some partisan aspect to 
it? Right now, again, we’re struggling with executive power during 
extraordinary times. If you could just help clarify for us your view 
as to the politics of being on the Federal bench. 
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Judge Lawrence. Well, I don’t think there is politics. I think 
when you are a judge — and in all candor, any type of judge — that 
you pretty much leave your agenda at the front door. I think part 
of the responsibilities of a judge is to provide a canvas that the 
lawyers can try their case. A judge’s ideology, preferences, dislikes 
play no part in the decisionmaking process that a judge must 
render. 

Senator Cardin. And I don’t want to get into too much detail 
about your home State, but I take it you do not find that comfort 
level at the State level? 

Judge Lawrence. The judges in Marion County, Indiana were 
elected on a strictly partisan basis. We ran in primaries, we at- 
tended local political functions, and such as that. We also had to 
raise money, which I was very vocal about not particularly caring 
for. Clearly, the people we were running — we were asking for 
money were the very people that were going to be appearing in 
front of us after the election. I thought that was very distasteful 
and I was very vocal about my opposition to that. 

Senator Cardin. I appreciate that. I think that clarifies it, and 
I thank you very much for that. 

Judge Snow, I wanted to go back to one of the articles that you 
wrote in 1986. I know that’s a long time ago, but it just brings up 
an issue for me that I find interesting. 

This is criticizing a 1984 California decision that decriminalized 
public employee strikes. You said something that I just would like 
to have you at least clarify for me. You said, “A court should not 
merely consider whether legitimate rights are unduly abridged, but 
whether the court is capable of realistically fashioning remedies for 
their deprivation.” 

Then you go on, “When, as in this case, granting such rights will 
require constant judicial supervision over an area in which the ju- 
diciary has little experience and in which the judiciary’s role is not 
practically limited by legislation, the remedy may be worse than 
the injustice.” 

I just thought that was an interesting comment. Again, I know 
it was written in 1986. I’d just like you to clarify for me. It seems 
to me that some of the most dramatic court decisions dealing with 
the rights of the disabled, dealing with integration of our schools, 
dealing with the protection of constitutional rights, were decisions 
that were extremely difficult to implement and we still haven’t got- 
ten that right. 

So I just want to give you a chance, if you might, to clarify a 
statement that was written over 20 years ago, if you still remember 
that statement. 

Judge Snow. Thank you, Mr. Senator. I don’t remember the 
statement, but I certainly don’t disavow it. I’m sure, as a second- 
year law student, I wrote it. That is — and I still believe that if I 
am fortunate enough to be nominated — and I guess over the course 
of years I’ve had some experience. If I’m fortunate enough to have 
my nomination confirmed. I’ll be in a District Court capacity. I 
guess I still do hew to that statement in this respect. It is occasion- 
ally the case that a judge who oversteps his bounds can do more 
damage than he does good if his remedy sweeps more broadly than 
the harm. 
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Certainly you’re correct, that many times — and there are in- 
stances in our history where a broad remedy has been required. We 
still have a hard time implementing that. The advantage you get 
in being in a District Court is usually you’re presented with a sin- 
gle problem and you can, I hope, as a judge find a single solution 
to that problem that fits the problem and doesn’t overstep the judi- 
cial bounds, while at the same time meeting the requirements of 
the law. 

Senator Cardin. Well, I thank you for that clarification. I will 
point out that some of the most far-reaching decisions have been 
reached by District Court judges. 

Judge Snow. That’s true. 

Senator Cardin. So you are going to be confronted with the issue 
of implementation of a judicial order, which may not be easy, it 
may be difficult to determine, but the overriding constitutional 
issues may require you to seek a remedy that the legislature and 
the executive branch have not done. So, I don’t think you can avoid 
this. I’d just urge you to be passionate about the Constitution. 

Judge Snow. Thank you. I will do my best. 

Senator Cardin. Thank you. 

Senator Brownback, anything further? 

Senator Brownback. Yes, if I could, Mr. Chairman. One more just 
for Judge Agee, if I could. 

You were asked about your membership in the Shenandoah 
Club. I was curious, and I appreciate your actions that you took 
after that. Are there any other actions you’ve taken to show com- 
mitment to equality for all people in the various positions or social 
activities you’ve been involved in? 

Judge Agee. Thank you. Senator, for the question. During my 
time in the General Assembly of Virginia, I introduced an amend- 
ment to a particular piece of legislation that dealt with the judicial 
canons with respect to judicial membership in discriminatory clubs. 
That was about 1990 or 1991. I had the privilege, during my pri- 
vate practice, to represent some plaintiffs in race discrimination 
cases. 

I think my record on the Supreme Court of Virginia and on the 
Court of Appeals of Virginia demonstrates my commitment to equal 
access and equal opportunity to present the case before the court. 
I’ve had a long private involvement with a number of charitable or- 
ganizations that deal with wide segments of society. 

I’ve been on the Board of Directors of the Free Clinic in the Roa- 
noke Valley for over 20 years that serves a large economically dis- 
advantaged group of folks. I’ve been very active with my Rotary 
Club for over 25 years in all of the community activities it under- 
takes. I’ve been a member of the Board of Trustees of my under- 
graduate college now for over two decades, and we have also taken 
significant action with respect to increasing the diversity of the stu- 
dent body at the school, and also the diversity of the faculty. 

Senator Brownback. Thank you very much. 

Thank you, Mr. Chairman. 

Senator Cardin. Thank you. Senator. 

A couple final points from me. That is. Judge Agee, the Miranda 
rights decision, you have been critical about. I want to give you a 
chance, if you might, to express your views as it relates to the 
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courts’ requirements in regards to Miranda rights for criminal de- 
fendants. 

Judge Agee. I have always applied the precedent set by the Su- 
preme Court of the United States in my decisions as a member of 
the Supreme Court of Virginia and the Court of Appeals of Vir- 
ginia. I can’t recall any particular instance of criticism of Miranda. 
In particular cases there may be fact-driven instances that may 
stand out for peculiar treatment, but I’ve always accorded the deci- 
sions of the Supreme Court the precedent that they’re due in my 
judicial decisions, and would continue to do so if accorded the privi- 
lege of sitting on the Court of Appeals. 

Senator Cardin. Thank you. 

My staff has informed me that you have been critical at times 
of the Attorney General of Virginia on giving the advice that the 
Governor always wanted rather than independent advice. I take it 
from that, it’s a good sign of what Senator Specter was talking 
about as far as the independence of the judiciary. We’ve had some 
problems with the secret opinions given by the Attorney General to 
the President, which has been the basis of what we call secret 
laws, allowing the President certain powers that we don’t know 
about, no one knows about, because these are opinions that are 
classified and are never brought to light. 

I would hope that the judicial branch of government would be 
sensitive to the legitimate needs of the President and the executive 
branch to conduct affairs of this country during very extraordinary 
times, but that we have a Constitution for a good reason. The need 
for openness is very important. I was impressed. Judge Agee, with 
your view on the affirmative action decision, that it was not a 
transparent process. I agree with you, it should be a transparent 
process. 

People should know what is going on and have a chance to re- 
view it. But that also holds for executive power. I would hope that 
the responses that you’ve given today are an indication of each of 
your commitments to the independence of the judicial branch of 
government, and to do what is right under our Constitution, not 
just because one branch or another, whether it’s the legislative 
branch or the executive branch, believes it’s right, although I cer- 
tainly hope you would uphold any statute that I happen to be the 
sponsor of 

Senator Brownback, any further questions? 

Senator Brownback. I don’t think so. Thank you. Chairman. 

Senator Cardin. Let me point out that the record will remain 
open for written questions that may be propounded by members of 
the Committee to you, and we would ask that you try to get those 
responses back as quickly as possible, if questions are propounded, 
so that we can schedule action on your nominations as soon as we 
can get all that information together. 

If there are no further questions, the Committee will stand ad- 
journed. Thank you all very much. 

[Whereupon, at 3:34 p.m. the hearing was adjourned.] 

[Submissions for the record follows:] 
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SUBMISSIONS FOR THE RECORD 

Statement of Chairman Patrick Leahy 
Senate Judiciary Committee 
Hearing on Judicial Nominations 
May 1, 2008 

I thank Senator Cardin for chairing today’s hearing for a nominee to the United States 
Court of Appeals for the Fourth Circuit and two additional district court nominees. I 
have commended President Bush for his nomination of Justice Steven Agee of Virginia 
to the Fourth Circuit. Justice Agee’s nomination to a long vacant Fourth Circuit seat 
from Virginia is the result of a breakthrough with the White House that affords us the 
opportunity to be productive after years of contentiousness, even in a presidential election 
year. This nomination is a result of the good work of Senators Warner and Webb. 

In contrast to the Republican Senate majority that more than doubled circuit court 
vacancies under President Clinton, we have reduced circuit vacancies by almost two 
thirds, reduced them in nearly every circuit, and five circuits are now without any 
vacancies. When Justice Agee is confirmed as a federal circuit judge, the Fourth Circuit 
will have fewer vacancies than at the end of the Clinton administration. 

Today we also hear from Murray Snow, nominated to a district court seat in Arizona, 
who has been included at Senator Kyi’s request. We will also hear from William 
Lawrence, nominated to a district court seat in Indiana, who has been included at Senator 
Lugar’s request. 1 thank Senator Bayh for expediting his consideration of that 
nomination. 

By turning today to the Agee nomination, we can make progress. The alternative 
approach being urged upon us by some would lead, instead, to more contentiousness. 
President Bush had until very recently insisted on confrontation by nominating Jim 
Haynes, Claude Allen and Duncan Getchell from Virginia. Each was controversial. The 
most recent nominee, Mr. Getchell, was nominated over the objections of both home state 
Senators, a Republican and a Democrat. Those Senators had sought to work with the 
White House and provided the administration with a number of recommended candidates. 
When the President nonetheless insisted on nominating Mr. Getchell, that nomination did 
not have their support. It was ultimately withdrawn. That misadventure resulted in the 
vacancy continuing for many months if not another year. 

That delay came on top of the years we wasted on the highly controversial and failed 
nomination of William “Jim” Haynes II to the Fourth Circuit. As General Counsel at the 
Department of Defense, he was the architect of many discredited policies on detainee 
treatment, military tribunals, and torture. Mr. Haynes never fulfilled the pledge he made 
to me under oath at his hearing to supply the materials he discussed in an extended 
opening statement regarding his role in developing these policies and their legal 
justifications. 

The Haynes nomination led the Richmond Times-Dispatch to vwite an editorial in late 
2006 entitled, “No Vacancies,” about the President’s counterproductive approach to 
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nominations in the Fourth Circuit, The editorial criticized the administration for pursuing 
political fights at the expense of filling vacancies. According to the Times-Dispatch, 

“The president erred by renominating . . . and may be squandering his opportunity to fill 
numerous other vacancies with judges of right reason.” 

The Times-Dispatch editorial focused on the renomination of Mr, Haynes, but could just 
as easily have been written about other controversial Fourth Circuit nominees. The 
President insisted on nominating and renominating Terrence Boyle over the course of six 
years to a North Carolina vacancy on the Fourth Circuit. This despite the fact that as a 
sitting United States District Judge and while a circuit court nominee, Judge Boyle ruled 
on multiple cases involving corporations in which he held investments. The President 
should have heeded the call of North Carolina Police Benevolent Association, the North 
Carolina Troopers’ Association, the Police Benevolent Associations from South Carolina 
and Virginia, the National Association of Police Organizations, the Professional Fire 
Fighters and Paramedics of North Carolina, as well as the advice of Senator John 
Edwards. Law enforcement officers from North Carolina and across the country opposed 
the nomination. Civil rights groups opposed the nomination. Those knowledgeable and 
respectful of judicial ethics opposed the nomination. This President persisted for six 
years before withdrawing the Boyle nomination. 

I mention these ill-advised nominations because so many Republican partisans seem to 
have forgotten this recent history and why there are continuing vacancies on the Fourth 
Circuit. The efforts and years wasted on President Bush’s controversial nominations 
followed in the wake of the Republican Senate majority’s refusal to consider any of 
President Clinton’s Fourth Circuit nominees. All four nominees from North Carolina to 
the Fourth Circuit were blocked from consideration by the Republican Senate majority. 
These outstanding nominees included United States District Court Judge James Beaty, 

Jr., United States Bankruptcy Judge J. Richard Leonard, North Carolina Court of Appeals 
Judge James Wynn and Professor Elizabeth Gibson, The failure to proceed on these 
nominations has yet to be explained. Flad either Judge Beaty or Judge Wynn been 
considered and confirmed, he would have been the first African-American judge 
appointed to the Fourth Circuit. 

In contrast, I worked with Senator Edwards to break through the impasse and to confirm 
Judge Allyson Duncan of North Carolina to the Fourth Circuit when President Bush 
nominated her. I worked to reduce Federal judicial vacancies in North Carolina by 
confirming three judges last year — Judge Schroeder, Judge Reidinger and Judge Osteen. 
Previously during the Bush administration, I cooperated in the confirmation of Judge 
Whitney, Judge Conrad, Judge Dever, Judge McKnight and Judge Flanagan. That totals 
nine Federal judges in North Carolina including a Fourth Circuit judge during the Bush 
Presidency. By contrast, during the entire eight years of the Clinton administration, one 
district court judge was allowed to be confirmed in North Carolina, 

We have also made progress in South Carolina. Senator Graham follows Senator 
Thurmond as South Carolina’s representative on the Judiciary Committee. Despite the 
controversy that accompanied the nomination of Judge Dennis Shedd, and my own 
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opposition to it, I presided as chairman when we considered that nomination and when 
the Senate granted its consent. I also presided over consideration of the nomination of 
Terry Wooten. More recently, we acted favorably on the nominations of Harvey Floyd 
and Robert Bryan Harwell. 

While I chaired the Senate Judiciary Committee from the summer of 2001 to the end of 
2002, 1 presided over the consideration and confirmation of three Fourth Circuit judges 
nominated by President Bush. All together. President Bush has already appointed five 
judges to the Fourth Circuit. By contrast, President Clinton was allowed by Senate 
Republicans to appoint three and left office with five vacancies existing on that court. 

Of course, during the Clinton administration. Republican Senators argued that the Fourth 
Circuit vacancies did not need to be filled because the Fourth Circuit had the fastest 
docket time to disposition in the country. If the Agee nomination is confirmed as I 
expect it will be, the Fourth Circuit will have fewer vacancies than it did when 
Republicans claimed no more judges were needed. 

I am sure there are some who prefer partisan fights designed to energize a political base 
during an election year, but I do not. Under the Republican Senate majority during the 
Clinton administration, circuit court vacancies more than doubled, rising from 12 to 26 
during the last five years of the Clinton administration. Those circuit vacancies grew to 
32 during the transition to the Bush administration. We have been able to reverse that 
and reduce circuit vacancies by almost two-thirds. Today, there are just 12 circuit court 
vacancies across the nation, instead of 32, and there are fewer circuit court vacancies than 
at any time since the 1996 session. 

We stand poised to reduce circuit court vacancies even lower and possibly reducing it to 
single digits for the first time in decades. Yesterday I noticed a hearing to be held next 
week for two nominations to the Sixth Circuit, Judge Helene White and Ray Kethledge. 
As with the Agee nomination, these nominations provide an opportunity not only to 
further reduce vacancies, but also to end a longstanding impasse. 

1 have urged the President to work with the Michigan Senators, and, after seven years, he 
finally has. Last month our extensive efforts culminated in a significant development that 
can lead to filling the last two vacancies on the Sixth Circuit before this year ends. This 
accomplishment stands in sharp contrast to the actions of Senate Republicans who 
refused to consider any nomination to the Sixth Circuit Court of Appeals during the last 
three years of the Clinton administration. Ultimately, the Republican-led Senate left open 
four vacancies on that circuit. 

In fact, our work has led to a reduction in vacancies in nearly ever circuit. We have 
lowered vacancies in the Second Circuit, the Fifth Circuit, the Sixth Circuit, the Eighth 
Circuit, the Ninth Circuit, the Tenth Circuit, the Eleventh Circuit, the D.C. Circuit and the 
Federal Circuit, Both the Second and Fifth Circuits had circuit-wide emergencies due to 
the multiple simultaneous vacancies during the Clinton years with Republicans in control 
of the Senate, Both the Second Circuit and the Fifth Circuit now are without a single 
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vacancy. Circuits with no vacancies also include the Seventh Circuit, the Eighth Circuit, 
the Tenth Circuit, the Eleventh Circuit and the Federal Circuit. That is five circuits 
without a single vacancy due to our efforts. The Sixth Circuit is poised to join them after 
our recent breakthrough if we focus on finishing the job. 

Indeed, only one circuit has more vactmcies than it did at the end of the Clinton 
administration and that is a circuit that has but a single vacancy. The other three circuits, 
the Third, the Fourth and the Seventh have the same number of vacancies today that they 
had at the end of the Clinton administration. When we confirm the Agee nomination, 
even the Fourth Circuit will be in an improved posture. 

We have wasted too much valuable time that could be spent on the real priorities of 
ordinary Americans in disputes over a handful of controversial nominees. I am 
determined to prioritize progress and focus the Committee on those nominations on 
which we can make progress and, in particular, on those in which the White House has 
finally begun to work with the Senate. 

The alternative is to risk becoming embroiled in contentious debates for months and 
thereby foreclose the opportunity to make progress where we can. The most recent 
controversial Bush judicial nomination took five and one-half months of debate after a 
hearing before Senate action was possible. We also saw what happened during the last 
several months of the last Congress, which was not even a presidential election year. 
There were many hearings on many controversial nominations. That resulted in a great 
deal of effort and conflict but not in as many confirmations as might have been achieved. 
I prefer to make progress where we can and to work together to do so. 

##### 
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Idnitd 3tatEs Senate 

COMMITTEE ON THE JUDICIARY 
WASHINGTON, DC 20510-6275 


April 23, 2008 


The I lonorable Lindsey Graham 
United Slates Senate 
290 Russell Senate Office Building 
Washington, D.C. 20510 

The Honorable Richard Burr 
United States Senate 
217 Russell Senate Office Building 
Washington, DC 20510 


The Honorable Elizabeth Dole 
United States Senate 
555 Dirksen Senate Office Building 
Washington, D.C. 205 1 0 

The Honorable Jim DeMint 
United States Senate 
340 Russell Senate Office Building 
Washington, DC 20510 


Dear Senators Graham, Dole, Burr and DeMint: 

I write in response to your recent joint letter. 

I have been concerned about vacancies on the Fourth Circuit Court of Appeals long 
before this year. The reason there is an emergency vacancy on the Fourth Circuit from 
North Carolina is because the Republican majority refused to consider any of President 
Clinton’s nominees. All four nominees from North Carolina to the Fourth Circuit were 
blocked from consideration by the Republican Senate majority. These outstanding 
nominees included United States District Court Judge James Beaty, Jr., United States 
Bankruptcy Judge J. Richard Leonard, North Carolina Court of Appeals Judge James 
Wynn and Professor Elizabeth Gibson. The failure to proceed on these nominations has 
yet to be explained. Had either Judge Beaty or Judge Wynn been considered and 
confirmed, he would have been the first African-American judge appointed to the Fourth 
Circuit, 

In contrast, I worked with Senator Edwards to break through the impasse and to confirm 
Judge Allyson Duncan of North Carolina to the Fourth Circuit when President Bush 
nominated her. We could have made even more progress in North Carolina if we had not 
wasted over six years of the Committee’s time debating President Bush’s repeated 
nomination of Terry Boyle. His high reversal rate and failure to follow settled law led to 
his nomination being opposed by a coalition of law enforcement and civil rights groups, 
and it was ultimately withdrawn. 
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I do not think you recall that I worked hard to reduce the Federal judicial vacancies in 
North Carolina with the confirmations of Judge Schroeder, Judge Reidinger and Judge 
Osteen. Previously, during the Bush administration we cooperated in the confirmation of 
Judge Whitney, Judge Conrad, Judge Dever, Judge McKnight and Judge Flanagan. That 
totals nine Federal judges including a Fourth Circuit judge. By contrast, during the entire 
eight years of the Clinton administration, one district court judge was confirmed in North 
Carolina. 

Senator Graham follows Senator Thurmond as South Carolina’s representative on the 
Judiciary Committee. Despite the controversy that accompanied the nomination of Judge 
Dennis Shedd, and my own opposition to it, 1 presided as chairman when we considered 
that nomination and when the Senate granted its consent. I also presided over 
consideration of the nomination of Terry Wooten. More recently, we acted favorably on 
the nominations of Harvey Floyd and Robert Bryan Harwell. As he knows, 1 had been 
discussing the Matthews nomination with Senator Graham privately. 

While 1 chaired the Senate Judiciary Committee during a portion of the 107* Congress, 1 
presided over the consideration and confirmation of three Fourth Circuit judges. All 
together. President Bush has already appointed five judges to the Fourth Circuit. By 
contrast. President Clinton was allowed by Senate Republicans to appoint three. 

For your information I enclose a copy of my April 1 6 statement to the Senate. As you 
can see, I intend to proceed next to a nomination to the Fourth Circuit, It is that of Steven 
Agee of Virginia. I have already noticed his hearing for May 1. The nomination of 
Steven Agee is to one of Virginia’s long vacant Fourth Circuit seats. It is my hope that 
this will help us to make progress in filling a longstanding vacancy on the Fourth Circuit, 

The Agee nomination is a breakthrough that affords us the opportunity to be productive 
after years of contentiousness. President Bush had until recently insisted on nominations 
like those of Jim Haynes, Claude Allen and Duncan Getchell. You will recall that 
Mr. Getchell did not have the necessary support of either Senator Warner or Senator 
Webb. I have been working with the Virginia Senators. Their successful efforts working 
with the White House are to be commended. 1 am proceeding to the Agee nomination to 
reward the President for cooperating with the Senate in making this nomination. 

Of course, during the Clinton administration. Republican Senators argued that the Fourth 
Circuit vacancies did not need to be filled because the Fourth Circuit had the fastest 
docket time to disposition in the country. That was the period when Fourth Circuit 
vacancies rose to five. After the confirmation of Steven Agee of Virginia, the Fourth 
Circuit will have fewer vacancies than it did when Republicans claimed no more judges 
were needed. 
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1 also have announced that I intend to proceed promptly to consideration of the 
nominations of Ray Kethledge and Judge Helene White to the Sixth Circuit. I have long 
urged the President to work with the Michigan Senators, and, after seven years, he finally 
has. Last week, our extensive efforts culminated in a significant development that can 
lead to filling the last two vacancies on the Sixth Circuit before this year ends. This 
accomplishment stands in sharp contrast to the actions of Senate Republicans who 
refused to consider any notnination to the Sixth Circuit Court of Appeals during the last 
three years of the Clinton administration. Ultimately, the Republican-led Senate left open 
four vacancies on that circuit. If we are successful in considering these nominations and 
confirming them this year, the Sixth Circuit will have no vacancies. 

When the Republican Senate majority stalled consideration of President Clinton’s judicial 
nominees, they more than doubled the circuit court vacancies from 12 to 26 during the 
last five years of the Clinton administration. Those circuit vacancies grew to 32 during 
the transition to the Bush administration. We have been able to reverse that. Today, 
circuit court vacancies have been reduced to only 1 2 — instead of 32 - across the Nation, 
less than at any time since the 1996, With the recent breakthroughs we have 
accomplished in the Fourth and Sixth Circuits, we are poised to lower circuit vacancies to 
single digits for the first time in decades. 

The breakthroughs in these circuits will help us continue the work we have done that has 
led to a reduction in vacancies in nearly ever circuit. We have already cut Sixth Circuit 
vacancies in half, and lowered vacancies in the Second Circuit, the Fifth Circuit, the 
Eighth Circuit, the Ninth Circuit, the Tenth Circuit, the Eleventh Circuit, the D.C. Circuit 
and the Federal Circuit. Doth the Second and Fifth Circuits had circuit-wide emergencies 
due to the multiple simultaneous vacancies during the Clinton years with Republicans in 
control of the Senate. Both the Second Circuit and the Fifth Circuit now are without a 
single vacancy. Circuits with no vacancies also include the Seventh Circuit, the Eighth 
Circuit, the Tenth Circuit, the Eleventh Circuit and the Federal Circuit. That is five 
circuits without a single vacancy due to our efforts. The Sixth Circuit is poised to join 
them after our recent breakthrough if we focus on finishing the job and do not breakdown 
into partisanship. 

Indeed, the only circuit that has more vacancies than it did at the end of the Clinton 
administration is the First Circuit, which has gone from no vacancies to a single one. The 
other three circuits, the Third, the Fourth and the Seventh have the same number of 
vacancies today that they had at the end of the Clinton administration. When we take 
action on the Agee nomination for your Circuit, even that Circuit will be in an improved 
posture. 
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Democrats have not acted as Republicans did during the Clinton administration when 
Republicans pocket filibustered more than 60 judicial nominations and voted lock step 
against the confirmation of Ronnie White. I still await an acknowledgement of 
Republican responsibility and acceptance of accountability for those actions during those 
years. The Democratic Senate majority has not engaged in a tit-for-tat. Rather, by cutting 
the vacancies as we have, we have taken a giant step toward resolving problems. We are 
now, finally, on course to resolve a longstanding impasse in the Fourth Circuit and in the 
Sixth Circuit, 1 prefer to make progress where we can in this presidential election year, 
and to work together to do so. By moving our attention to more controversial 
nominations, we not only risk a contentious debate, but we would, in effect, be rejecting 
the White House’s recent efforts to work with us to resolve impasses in the Sixth Circuit 
and in your own Fourth Circuit. 

With your cooperation in the years ahead, I am confident We will be able to fill the 
remaining vacancies in the Federal courts in North and South Carolina. We have already 
made significant progress. I am sure there are some who prefer partisan fights designed 
to energize a political base, but I do not. I have tried to be productive. 

We have seen the risk we run if we turn the Committee’s attention to more controversial 
nominations that could embroil it in debate for months and foreclose the opportunity to 
make progress where we can. The last contentious judicial nomination was that of Leslie 
Southwick, The process of Senate consideration from the time of the hearing to his 
confirmation was five and one-half months. 

The last several months of the last Congress provide another example. With a 
Republican chairman, the Committee held many hearings on many controversial 
nominations. That resulted in a great deal of effort and conflict, but not in as many 
confirmations as might have been achieved. 

1 trust you find this responsive to your scheduling request and that you understand the 
broader perspective I am taking as the chair of the Committee. I look forward to 
continuing to work with you in the future. 
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"Em'td States Senate 

COMMITTEE ON THE JUDICIARY 
WASHINGTON, DC 20510-6275 


April 23,2008 

United States Senate Committee on the Judiciary 
Minority Members 
152 Dirksen Senate Office Building 
Washington, D.C. 20510 

Dear Republican Senators: 

I acknowledge your recent joint letter. I note that in oiir personal conversations several of 
you have worked with me and expressed a greater understanding of what we have 
accomplished. 

First, I would urge each of you to read my statements, about judicial nominations from 
throughout this year, most recently my remarks on April 1 6, and before that on April 1 0, 
April 1, March 7, March 3, and on February 7. I would also urge each of you to review my 
statements from our numerous confirmation hearings and business meetings. Of course, 1 
would be happy to discuss them with you. They help establish the context in which we are 
proceeding, and the progress we have made and continue to make, 

Frankly, your request lacks that context. It also fails to account for the conflicting and 
shifting demands that have been placed on me and this Committee. Earlier this year. Senator 
Kyi was very forceful in observing the importance offilling vacancies at the Department of 
Justice. Yet in subsequent choreographed Republican floor statements, the Republican 
leadership and all of you ignore the extensive work we have done in the wake of the 
resignations of nearly the entire leadership at the Justice Department. In the last several 
months, we have confirmed a new Attorney General, a new Deputy Attorney General, a new 
Associate Attorney General and held seven hearings for high-ranking Justice Department 
nominations. Of course, we could have made progress even sooner, had the Republican 
Members of the Judiciary Committee not effectively boycotted our business meetings in 
February and obstructed our ability to report the O’Connor nomination and had it not been 
the subject of a Republican hold on the Senate Executive Calendar. 

A little more than a year ago, the Judiciary Comm ittee began its oversight efforts for 
the 1 1 0th Congress. Over the next nine months, our efforts revealed a Department of Justice 
gone awry. The leadership crisis came more and more into view as Senator Specter and i led 
a bipartisan group of concerned Senators to consider the United States Attorney firing 
scandal, a confrontation over the legality of the administration’s warrantless wiretapping 
program, the untoward political influence of the White FtoUse at the Department of Justice, 
and the secret legal memos excusing all nianner of excess. 
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This crisis of leadership has taken a heavy toll on the tradition of independence that has long 
guided the Justice Department and provided it with safe harbor from political interference. It 
shook the confidence of the American people. Through bipartisan efforts among those from 
both sides of the aisle who care about Federal law enforcement and the integrity of the 
Department of Justice, we joined together to press for accountability. That resulted in a 
change in leadership at the Department, with the resignations of the Attorney General and 
virtually the entire leadership and leadership staff. I regret that you seem to have abandoned 
our bipartisan efforts in favor of election year partisanship. 

It is ironic that your letter is dated the day the Senate had previously been scheduled to vote 
on the nomination of Catharina Haynes to fill the last remaining vacancy on the Fifth Circuit 
Court of Appeals. I worked closely with Senator Comyn to expedite consideration of that 
nomination this year and personally chaired her confirtnation hearing during a February 
recess period. 

When you refused to cooperate in establishing a quorum at oQr business meetings in 
February, you succeeded in assuring that no judicial nominafions were able to be repotted 
until March. In addition to the executive nominees on which we have held numerous 
hearings, the Committee has already held hearings this year on 1 1 judicial nominations, the 
Committee has favorably reported five, and the Senate has proceeded to confirm all five. 1 
have placed another three judicial nominees on the agenda for our meeting today and 1 trust 
that you will work with me to make additional progress in this regard. 

1 might note in contrast that in 1999, toward the end of President Clinton’s administration, a 
Republican chairman did not hold a hearing on any judicial nominees until June. We are 
well ahead of that mark. I also recall that during a recent presidential election year with a 
Democrat in the White House and a Republican Senate majority, the first judicial nominee 
was not confirmed until July. That was the 1996 session during which not a single circuit 
court nominee was confirmed. We did not wait until July this year and have already beaten 
that session’s circuit total with the confirmation of Judge Haynes earlier this month. 

Of course, the five lifetime judicial appointments confirmed on April 1 0 were not the first 
judicial nominations I have helped move. Senator Specter will recall my help as chairman in 
connection with the nom inations of Nora Barry Fischer, Thomas Hardiman to the Third 
Circuit, Legrome Davis, Michael Bayison, Cynthia Rufe, Christopher Conner, John Jones III, 
David Cercone, Timothy Savage, Terrence McVeny, Arthur Schwab, James Gardner. I also 
helped the Committee proceed to the Third Circuit nomination of D. Brooks Smith, a 
nomination which 1 did not support As ranking member, I worked with Chairman Hatch and 
Chairman Specter in connection with the confirmations of Michael Fisher and Franklin van 
Antwerpen to the Third Circuit, as weti as the nominations of Thomas Hardiman, Gene 
Pratter, Lawrence Stengel, Paul Diamond, Juan Sanchez, arid Thomas Golden. With the 
exception of two nominees from Pennsylvania currently pending before the Judiciary 
Committee, every judicial nominee for a Pennsylvania vacancy nominated by President Bush 
has been confirmed by the Senate. That is 23 nominations in all, including four to the Third 
Circuit. 
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Contrast this with the treatment of nominees from Pennsylvania during the iast Democratic 
administration, when the Repubiican Senate majority staiied 1 0 nominations, one for the 
circuit and nine district court nominations. 

Earlier this year, I thought that Senator Specter had a personal interest in the current 
nomination of Judge Pratter to the Third Cireuit, and I was malring plans to expedite 
consideration of that nomihatiori in deference to him. As our process requires, that 
nomination needed the support of both Pennsylvania Senators. I was assured for some time 
that that was imminent. Unfortunately, that apparently was not the case. Nor has the 
President sent nominatiohs fbr four district court Vacancies iit PennSylvahia. It is strange that 
the President has proceeded to nominate Carolyn Short for a vacancy that has yet to occurred, 
rather than one of the four that has already have. That is something the White House will 
need to explain. 

At one point, it appeared that Senator Specter was urging me to ignore the lack of home state 
Senator support for the Pratter nomination, just as The Washington Post has recently urged 
consideration of nominations in Maryland and the District of Columbia that do not have such 
support. At various times and in your various statements and demands, and in those of the 
Republican leadership, I have heard a variety of suggestions and instructions for me, as well 
as demands for how the Committee should proceed. I have been trying to accommodate 
Republican Senators who have come to itie individually and worked with me. That is how 
we prioritized consideration of the Haynes nomination at Senator Comyn’s request, the Hail 
nomination at Senator Chambliss’s request and the Anderson nomination at Senator 
Alexander’s request. I have also met and spoken to Senator Dole a number of times and have 
received a recent letter from her and others regarding the Conrad nomination. I intend to 
respond to that letter, as well. 

As the former chairman who presided over the Republican Senate majority’s pocket 
filibustering of more than 60 of President Clinton’s judicial nominees, Senator Hatch is in 
position to answer a number of the unanswered questions that still haunt us, I recall a few of 
them in my April 1 6 statement to the Senate. One step toward reconciliation Would be 
acknowledgement of this unfair behavior and acceptance of responsibility by Senate 
Republicans. Despite that recent history, while I have chaired the Committee, I proceeded on 
the nominations of Michael McConnell to the Tenth Circuit and Paul Cassell to the District 
Court in Utali and a number of Senator Hatch’s former staffers. It is the subsequent 
resignation of Judge Cassell that is responsible fbr the only current vacancy on the Federal 
bench in Utah, a vacancy for which the President has not sent the Senate a nominee. 

1 know that Senator Qrassley recalls my acting quickly at his request on the confirmation of 
Judge John Jarvey, Judge Michael Mellow to the Eighth Circuit, Judge James Gritzner and 
Judge Linda Reads. Only Steven Colloton’s nomination to the Eighth Circuit was considered 
while I was the ranking Democratic member of this Committee. As we discussed at a recent 
Committee business meeting, thanks to all outwork, there are no Federal judicial vacancies 
in Iowa. 
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Senator Kyi should recall that I cooperated with him over the years to confirm a number of 
judges in Arizona. Most recently, we have confirmed David Campbell, Neil Vincent Wake, 
Frederick Martone, Cindy Jorgenson, and David Bury. Among the last judges confirmed 
in 2000 was his good friend James Teilborg. Senator Kyi recently asked me to schedule a 
hearing on the nomination of Murray Snow. In response, I have included him in the 
upcoming hearing on May I. If that nomination proceeds to confirmation, it will fill the only 
vacancy on the Federal bench in Arizona. 

Of course, at times this year Senator Kyi has demanded we turn not to the Conrad 
nomination, but to that of Peter Keisler forthe 1 1*'' Seat on the D.C, Circuit. That circuit's 
membership already includes several controversial appoititmehts of this President, including 
that of Brett Kavanaugh. Chairman Specter chose to proceed on the Kavanaugh nomination 
over the Keisler nomination. That confirmation added Judge Kavanaugh to a circuit that also 
now includes Janice Rogers Brown and Tom Griffith, I recall that during the last three years 
of the Clinton administration, the Republican Senate majority refused to consider either of 
President Clinton’s qualified nominees, Allen Stiyder and Elena Kagan, and that circuit court 
was left with three vacancies. Currently there is only one vacancy on the D.C. Circuit. 

Senator Sessions is another member f have assisted over the years. In particular, I remember 
the confirmation of Kristi Dubose. There were also the confirmations of Karon Boudre, 

Callie Granade and Mark Fuller while I chaired the Committee. The Senate has also 
confirmed William Steele, L. Scott Coogler, R. David Proctor, Virginia Hopkins and W. 

Keith Watkins, all of whom 1 supported. There was also the confirmation of William Pryor, 
which 1 did not support. Having obtained 10 confirmations since 2001, Alabama is another 
state that, thanks to our efforts, has no judicial vacancies. 

Senator Graham follows Senator Thurmond as South Carolina’s representative on the 
Judiciary Committee. Despite the controversy that accompanied the nomination of Dennis 
Shedd, and my own opposition to it, I presided as chairman when we considered that 
nomination and when the Senate granted its consent. I also presided over consideration of 
the nomination of Telly Wooten. More recently we acted favorably on the nominations of 
Harvey Floyd and Robert Bryan Harwell. I have been discussing the Matthews nomination 
with Senator Graham, not the Conrad nomination, and thought that was his priority. 
Apparently that may not be the case, given his signature on the April 10 letter. 1 intend to 
foUow up with him individually. 

[ have already alluded to the most recent confimiation from Texas to the Fifth Circuit, but 
there have been many others, SO many in fact that the Fedecal bench in Texas has no current 
vacancies. There was Jennifer Elrod to the Fifth Circuit and Reed O’Connor to the Northern 
District just last year. 
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Before that there were confirmations of James E. Kinkeade, Alia M. Ludlum, Andrew S. 
Hanen, David C. Godbey, Leonard E. Davis, Ronald H. Clark, Philip R. Martinez, and Randy 
Crane. During my time as ranking member, the Senate confirmed Edward Prado to the Fifth 
Circuit, Robert Junell.'Kathleen Cardone, Earl Yeakel III, Frank Montalvo, Xavier 
Rodriguez, Marcia Crone, Jane Boyle, Michael Schneider, Micaela Alvarez and Gray Miller. 
In addition, the Senate confiimed Priscilla Owen to the Fifth Circuit, although 43 Senators 
voted in opposition. 

I was quite disappointed to see Senator Comyn taking part in partisan attacks on the very day 
that we were completing the confirmation of Catharina Haynes to fill the final vacancy in 
Texas. With that confirmation, the Senate has proceeded over the last seven years to 
confirm 23 judges in Texas, including five to the Fifth Circuit. 

I have also tried while serving as Judiciary Chairman to accommodate Senator Brownback. I 
have worked to extend a temporary Judgeship that was expiring in Kansas at his request, and 
1 introduced and helped pass through the Senate a bill to make it permanent. I presided over 
the consideration of the nomination of Julie Robinson that ultimately led to her confirmation. 
At present, given our efforts, there is only one district court vacancy in Kansas. The 
President has not sent the Senate a nomination to fill that vacancy. 

Senator Coburn only recently joined the Committee. As he knows, there are no Judicial 
vacancies in Oklahoma. Last year 1 worked with Senator Inhofe to ensure that both Gregory 
Kent Frizzell and Timothy DeGiusti were confirmed. 

I take the trouble to mention this background because I think it relevant. When Senators, 
Republican or Democratic, have come to me in good faith, I have done my best to work with 
them all. Your joint letter fails to recognize any of those efforts. 

As you will see from my April 1 6 statement to the Senate, I intend to proceed next to the 
nomination of Steven Agee to the Fourth Circuit. I have already noticed his hearing for 
May I , and I thank Senator Cardin for his willingness to chair that hearing. At that time, we 
will also consider the nomination of Murray Snow of Arizona, at Senator Kyi’s request, and 
that of William Lawrence of Indiana, at Senator Lugar’s request. The nomination of Steven 
Agee is to one of Virginia’s long vacant Fourth Circuit seats. It is my hope that this will help 
us to make progress in filling vacancies and reducing those on the Fourth Circuit. The Agee 
nomination is a breakthrough that affords us the opportunity to be productive. It follows 
years of contentiousness, as President Bush insisted on nominations like those of Jim Haynes, 
Claude Allen and most recently Duncan Getchell. You will recall that Mr. Getchell did not 
have the necessary support of either Senator Warner or Senator Webb. 1 have been working 
with the Virginia Senators. Their successful efforts working with the White House are to be 
commended. I intend to encourage this President to finish out his term by finally acting in 
cooperation with the Senate by prioritizing action on this nomination. 
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I also have announced that I intend promptly to proceed to consideration of the nominations 
of Ray Kethledge and Judge Helene White to the Sixth Circuit. I have long urged the 
President to work with the Michigan Senators, and, after seven years, he finally has. Last 
week our extensive efforts culminated in a sigtiificant development that can lead to filling the 
last two vacancies on the Sixth Circuit before this year ends. This accomplishment stands in 
sharp contrast to the actions of Senate Republicans who refused to consider any nomination 
to the Sixth Circuit Court of Appeals during the last three years of the Clinton administration. 
Ultimately, the Republican-led Senate left open four vacancies on that circuit. 

With the cooperation of the Committee I believe we should be able to consider and favorably 
report all three of these circuit court nommees. That is consistent with the approach I have 
taken throughout my chairmanship. I believe that the results have been positive. We were 
able to achieve 100 confirmations during the 17 months I chaired the Committee during 
the 1 07"' Congress. Last year, we sent 40 judicial nominations to the Senate and all 40 were 
confirmed. That was more than had been confirmed in any of the three preceding years when 
a Republican chairman and Republican Senate majority managed the process. 

If we were, instead, to turn the Committee’s attention to other, more controversial 
nominations, we run the risk of becoming embroiled in debate for months, and will be 
foregoing the opportunity to make progress where 1 believe we can. We will also, in effect, 
be rejecting the White House’s recent efforts to work with us. I prefer to make progress 
where we can in this presidential election year, and to work together to do so. 1 hope you 
will join me in these efforts. 

1 am sure there are some who prefer partisan fights designed to energize a political basej but I 
do not, 1 hope you will agree with me. When the Republican majority stalled consideration 
of President Crmton ’s judicial nominees, they more than doubled the circuit court vacancies 
from 12 to 26 during the last: five years of the Clinton administration. Those circuit 
vacancies grew to 32 during the transition to the Bush administration. We have been able to 
reverse that. Today, circuit court vacancies have been reduced to only 12 across the nation, 
instead of 32, less than at any time since the 1 996 session. With the confirmations of the 
Virginia and Michigan nominees I have identified. We eouid lower eireiiit vataneies to sitigle 
digits for the firsltime in decades. 

In fact, our work has led to a reduction in vacancies in nearly ever circuit We have lowered 
vacancies in the Second Circuit, the Fifth Circuit, the Sixth Circuit, the Eighth Circuit, the 
Ninth Circuit, the Tenth Circuit, the Eleventh Circuit, the D.C, Circuit and the Federal 
Circuit. Both the Second and Fifth Circuits, had circuit-wide eraergenGies due to the mtlltiple 
simultaneous vacancies during the Clinton years with Republicans in control of the Senate. 
Both the Second Circuit and the Fifth Circuit now are without a single vacancy. Circuits 
with no vacancies also include the Seventh Circuit, the Eighth Circuit, the Tenth Circuit, the 
Eleventh Circuit and the Federal Circuit. That is five circuits without a single vacancy due to 
our efforts. The Sixth Circuit is poised to join them after our recent breakthrough if we focus 
on finishing the job and do not break down into partisanship. 
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Indeed, the only circuit that has more vacancies than.it did at the end of the Clinton 
administration is the First Circuit, which has gone from no vacancies to a single one. The 
other three circuits, the Third, the Fourth and the Seventh have the same number of vacancies 
today that they had at the end of the Clinton administration. When we take action on the 
Agee nomination from the Fourth Circuit, even that circuit will be in an improved posture. 

1 am well aware of the recent history of judicial nominations to the Fourth Circuit. The 
reason there are so many vacancies on the Fourth Circuit from North Carolina and that they 
are labeled as judicial emergencies is because the Republican majority refused to consider 
any of President Clinton’s nominees. 

All four nominees from North Carolina to the Fourth Circuit were blocked from 
consideration by the Republican Senate majority. They included United States District Court 
Judge James Beaty, United States Bankruptcy Judged, Richard Leonard, North Carolina 
Court of Appeals Judge James Wynn and Professor Elizabeth Gibson. The failure to proceed 
on these nominations has yet to be explained. In contrast, I presided over the confirmations 
of two of President Bush's nominees to the Fourth Circuit in the 107*'' Congress and as 
ranking member, worked to help confirm Judge Allyson Duncan of North Carolina to the 
Fourth Circuit when President Bush nominated her during the 1 08* Congress. 

During the Clinton administration, Republican Senators argued that the Fourth Circuit 
vacancies did not need to be filled because the Fourth Circuit had the fastest docket time to 
disposition in the country. After the confirmation of Steven Agee of Virginia, the Fourth 
Circuit will have fewer vacancies than it did when Republicans claimed no more judges were 
needed. 

[ urge you to reconsider the course you appear to be taking. The last contentious judicial 
nomination was that of Leslie Southwick. The process of Senate consideration from the time 
of the hearing to his confirmation was five and one-half months. I urge you to consider what 
was not achieved in the last several months of the last Congress. The Republican chairman 
chose a different course, as was his right. He had the Committee hold many hearings on 
many controversial nominations. That resulted in a great deal of effort and conflict but hot in 
as many confirmations as mighthave been achieved. You can, pick fights' bvef a few Of the 
more conlfoVersial nom inations or we can continue to make significant progfess.. 


Democrats have not acted as Repubifeafts did during the Clinton administration when 
Republicans pocket filibustered more than. 60 judicial nominations and voted lock step 
against the confirmation of Ronnie White, f still await Republican acknowledgement of 
responsibility and acceptance of aCoountability for those actibns during those years. The 
Democratic Senate .majority has not engaged in a. tit-for-tat. Rath.ef( by cutttng the. vacancies 
as we have, we have taken agiant steptoward resolving problems. We are now, finally, on 
course to resolve the longstanding impasseinthe Fourth Circuit and in the Sixth Circuit. I 
continue my efforts to achieve what We can by Working together this year. I Will consult with 
you, as 1 will with the Senate Derooeratic leadership and all members of the Judiciary 
Committee. 
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April 23, 2008 
Page 8 of 8 


During the remainder of this year, if you will work with me rather than pick fights, 1 am 
confident we can not only make progress but we will be in position to complete the 
restoration of the confirmation process daring the next President’s admimstration and finally 
overcome years Of partisan rancor. 


Sincerely, 



The Honorable Charles E. Grasstey 
The Honorable Jon ICyl 
The Honorable Jeff Sessions 
The Honorable Lindsey Graham 
The Honorable John Cornyn 
The Honorable Sam Brownback 
The Honorable Tom Coburn 
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Hnitcil States Senate 

WASHINGTON, DC 20510 


April :y. 200X 


The Honorable Harry Reid 
Majority Leader 
United States Senate 
S-22] Capitol Building 
Washington, D.C, 205 U) 

Dear Senators Reid and l.eahv; 


The Honorable Patrick J. Leahy 
Cliainnaii 

Senate Committee on the .luditiury 
224 Oirksen Senate Office Building 
Washington, D.C. 205 10 


We write to express tnir .serious concern regarding siatcnients made b) Chairman Leahy 
during la.st week's .Uidiciary Committee Hxeeiilive Business Meeting. In diseiLssing Senator 
Reid's April 1 5. 200S, commitmcnl' to conlinn three more eireihl court nominations before the 
Memorial Day' recess. Sentitor Speeler asked Chairman Leahy to clarify whether he was saying 
he would not honor the eomniilment if the scheduling was not •■convenient for the two .Michigan 
nominees." In response. Chairman Leahy staled. "I will do eveiylhing possible to get it Idonej 
by- Memorial Day. but iflhc White House slow vvalk.s |lhc Micliigaii nominees' paperwork), we 
probably won't."’ 


We all know there are several time-consuming steps in the judicial conl'irmalion process, 
including a I'ederal Bureau of liivesligation background investigaiion. the i.ssuanee of a rating by 
the .'Xmerican Bar Assoeiation (AB/\). a hearing. t|ueslions for the nominee following Ihe 
hearing, a Committee vote, and llnally a lloor \ otc. (ii\cn these .standard prerequisite.s and 
•ludge I Iclctie Wliite’s recent nomination dale of April 15. 2008. we do not believe regular order 
and proces.s will allow for her conlinnalion prior lo May 2.i. 2008. In addition, the I'BI is 
cLiiTenllv conducting a supplemental imcsiigatitin for Mr. Raymond Kethledge. which musi be 
completed prior lo his hearing. Chainnan I.ealiy's slalemcnts msimiate that, if the Committee 
cannot proce.ss .ludge White and Mr. Kethledge prior to the recess, then the straightforward 
conimilmeni made by the Majority Leader and. by reference. Chairman Leahy w ill not be 
honored. 

We would hope, given the likelihood that .ludge White and .Mr. Kethledge cannot be 
confirmed prior to the reces.s. that, in order to fulfill the commitment. Chainnan Leahy vvould 


‘ ■’Scnaior 1 c;ih\ vuni i jirc lo do cvcnihing n-'C can tt> approx c throe circuit coiui Judges by Menioriai i);j\ .... 
Who knows, we oven get liickx and get more than thal ” (Citst. Ri i . S301 3-14 (diiiK cd. Apr. 1 5. 2{)d8) 
(siaictnoni ot'Sen. Koid)); vee oisa ul at .S3014 t“! will do everything within my fx')wer u.' get three judges approved 
U' our ciietiiis bol'ore ihe Mcmonal Dax rece.s.s- '*) 

'i XX dl xo! a ci'urse. i xx ill .set the agenda. ) will di.scuss it with my caucus But. ccnainis, alter wailing several 
veai's. the White i louse iia.s it in their poxvor to move very ejuickis by getting material up here. ... 1 had a talk during 
the [iaster Rce ess xx ilh the President's counsel urging him tn go forward and gel the paperwork here ttnd wo can 
move. We wilt then schedule these. 1 will do evcr>ihing po.ssible to get il by Memorial Day. hut if the White Hou.se 
s!<»\v walks it, we piobahly won't." Chainnan i.eahy. Senate Judieiarv Cxxrnmittee f.-\eciMivc Business Meeting. 

April 2 3. 2008, 
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uirn 10 oilier oiitstandinu cireiiil court nominees pendins; in Committee who have been ready lor 
hearings and waiting lar ionger than judge White or Mr. Kethledge. As we liavc mentioned 
lireviou.sly , Mr. Peter Kcisler has already had a hearing and has been waiting for over 660 day.s 
for a .simple Committee rote, and .Uidge Robert Conrad and Mr. Steve Marihews, noniince.s to 
the Fourth Circuit, are ready for hearing.s and have been wailing for many months. Both .ludge 
ConnnI tind Mr. Matthews have onioyed strong home-slate support liiim their Senate ilclegalion.s. 
one of Whom is a valued member of the Committee. .Ml three I'f these nominees deserve prompt 
consideration by the Committee and up-or-dovvn votes by the lull Senate. 

It is simply a matter of fairness to ineludc in the commitment, nominees who clearly can 
be processed and who hav e been ready for hearings ;ind pending the longest. I iiilher. w e objeet 
10 the selective importaiiee that the .ludiciary Committee is placing on homc-.statc senatorial 
support, file Committee appears to view the support of Republican senators its a necessary , hut 
insulTiciciU. condition for their constituent nomincc.s; while at the same time deeming dispositive 
the views of Dcniocratic senators, either lor or against a nominee. As the Majority I .cadcr 
himself noted, .such disparate treatment is patently unfair.' 

( he clock is licking. It has now been two full weeks since your coniniitmcni to do 
■every thing' you could to confirm three more eireuit court nominees by the .Memorial Day 
recess. Yet since that commiunern. the Committee has only scheduled one hearing lor one 
circuit court tioniineo. More troubling still is the fact that the Chairman strongly intimated la.st 
week that die Coinmiltee may refuse to honor the commilmem. not bccau.se it is impo.ssible for it 
K' do so. hut because the Chairinan'.s preferred ipieue of nominees will not be ready in time due 
to llte standard rcviuircments of the FBI and the actions of a third party (the .ABA), upon which 
the Democratic .Vlajoriiy has placed particular importance twer the years. 

If the Committee does not tiold a hearing for two more circuit courl nominees prior to 
May 6. 2008, it is c.seeedingly unlikely that the Senate will he able to confirm at least three 
circuit court nominees prior to M;iy 2.''. 2008. giv en the standard amount of time it lakes to move 
a nomination through the steps in the conlirmaiion process. In order to honor the commitment, 
we respcclfiiily urge the Committee to .schedule hearings lor Judge Conrad and .Mr. Mattlievvs. 
and hold a Committee vote for Mr, Keisleras soon as po.ssihle. 

We look forwtird to y our response. 

Sincerely . 



’ '"I say 1(1 lay fricad tram Kaaurcky. no. it should nor be because you have two from the same parly from (tnc Slate 
and they are noi our party . dial siuuiid mil eau.se them iieil to Iiave llieii nominee approv'cd, ' f C.'( wr i. Rat y SaO 1 .1 
(dails ctl .April t.''. (sfiucnicn! ofSen. Reidi). 


12:21 Apr 06, 2009 Jkt 047450 PO 00000 Frm 01452 Fmt6601 Sfmt 6601 


S:\GPO\HEARINGS\47450.TXT SJUD1 


PsN:CMORC 



1443 


PATRICK J. LEAHY. VERMONT, CHAIRMAN 


EDWARD M. KENNEDY. MASSACHUSETTS 
JOSEPH a. BIDEN. Ja., DELAWARE 
HERB KOHL WISCONSIN 
DIANNE FEINSTEIN, CALIFORNIA 
RUSSELL 0. F6ING0L0. WISCONSIN 
CHARLES E. SCHUMER. NEW YORK 
RlCHAflO J. DURBIN. ILLINOIS 
BENJAMIN L CARDIN, MARYLAND 
SHELDON WHlTEHOUSe. RHODE ISLAND 


ARLEN SPECTER. PENNSYLVATJIA 

ORRIN G. HATCH. UTAH 

CHARLES E. QRASSLEY. IOWA 

JON KYL. ARIZONA 

JEFF SESSIONS, ALABAMA 

UNDSEY 0. GRAHAM. SOUTH CAROUNA 

JOHN CORNYN, TEXAS 

SAM 8R0WNBACK. KANSAS 

TOM COBURN. OKLAHOMA 


Bnuct A. Cohen, CMsf Counset snd Saff Oirtclor 
Stechanie a Middleton, flepublican Staff Director 
Nicholas A. Rossi, Republican Chief Counsel 


©01:0! States Senate 

COMMITTEE ON THE JUDICIARY 
WASHINGTON, DC 20510-6275 


April 30, 2008 
Republican Members 

United States Senate Committee on the Judiciary 
1 52 Dirksen Senate Office Building 
Washington, D.C. 20510 

Dear Republican Senators: 

[ have responded to your earlier letter dated April 10. My April 23 letter also responds to 
much of what you have now included in another joint letter to me also dated April 23 and 
posted on Senator Specter’s website. Your most recent letter does not take my earlier 
response into account. 

I appreciate the willingness of each of you and all of you to serve as Chairmen of the 
Judiciary Committee. In determining our schedule I take many factors into account. 

Today f am proceeding, as I said that I would, to notice a hearing on an expedited basis 
for the Sixth Circuit nominees from Michigan. The Department of Justice did finally 
provide us with a nominee’s questionnaire late last Friday, April 25. The FBI 
background investigation was also finally furnished to us late that same day. Perhaps my 
comments at the Judiciary business meeting and directly to the White Hodse were helpful 
in getting those materials transmitted after more than a week had passed from our receipt 
of the nominations. 

Even now, in order to notice the hearing, I am having to proceed in advance of the 
updated ABA peer review of two of the Michigan nominations and updated FBI reports 
on two of the Michigan nominees. Nonetheless, I have noticed the hearing for these 
nominations on May 7 in reliance on the earlier reviews and reports, and as another 
indication of my extreme good faith in working with the White House. I agree with the 
concern that Senators McConnell and Specter express in their recent letter to the Majority 
Leader that updated materials ate important to the Committee and to the Senate. I want , 
the Committee to proceed in an orderly fashion. and for ail Senators to have a fair 
opportunity to question the nominees and have all the materials they need in order fairly 
to consider these nominations. 
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The hearing date you proposed in yoiir April 23 letter would have provided less notice 
than is required by both Committee and Senate rules. I have tried throughout my 
chairmanship to respect yOur rights. I am sure you will understand that while I have 
taken extraordinary action to schedule this hearing, I do not intend to override the rights 
o f any Senator. 



The Honorable Arlen Specter 
The Honorable Om'n G. Hatch 
The Honorable Charles E. Grassley 
The Honorable Jon Kyi 
The Honorable Jeff Sessions 
The Honorable Lindsey Graham 
The Honorable John Comyn 
The Honorable Sam Brownback 
The Honorable Tom Cobum 
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Harry Reid 
Nevada 



Majority Leader 


Senate 

OFFICE OF THE MAJORITY LEADER 
WASHINGTON, D.C. 205 50 


April 30, 200S 


The Honorable Mitch McConnell 
Senate Minority Leader 
Washington, D.C. 20510 

The Honorable Arlen Specter 
Rajiking Member 
Senate Judiciary Committee 
Washington, DC 205 JO 

Dear Senators McConnell and Specter: 

Thank you for your letter yesterday regarding judicial nominations. 

In a floor statement on April 15 I pledged my best efforts to have the Senate 
consider three circuit court nominations prior to the Memorial Day recess. I stand by my 
pledge. 1 cautioned explicitly that “I cannot guarantee” this oiilcome because it depends 
upon factors beyond my control. Nonetheless, I remain optimistic wc can meet that goal. 

A hearing for Fourth Circuit nominee Steven Agee, as well as district court 
nominees recommended by Senators Lugar and Kyi, will take place tomorrow afternoon. 
A hearing for Sixth Circuit nominees Raymond Keihlcdge and Helene White, as well as a 
Michigan district court nominee, will take place next Wednesday. Senator Leahy has 
expedited consideration of the Michigan nominees in light of my April 15 remarks. 

Nothing in my pledge regarding judicial nominations deprived Chairman Leahy 
of his prerogative to detennine the sequence of nomination hearings in his committee. 

No one presumed to instruct Senator Specter about the sequence of nominations during 
the years he served as Chairman of the Judiciary Committee. And certainly Senator 
Hatcli exercised llie chairman’s prerogatives freely during the years in which more than 
sixty of President Clinton’vS nomijiccs were denied hearings or floor consideration. 

The Democratic majority has treated President Bush’s judicial nominations with 
far gieatcr deference than President Clinton was afforded by a Republican-controlled 
Senate. Three-quarters of President Bush’s court of appeals nominees have been 
confirmed; in contrast, only half of President Clinton’s appellate nominations were 
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confirmed. Altogether, 145 of President Bush’s jvidicial nominees - 90 percent of them - 
have been confirmed in the years that Democrats have controlled the Senate. Last year 
the Senate confirmed 40 judges, more than during any of the three previous years with 
Republicans in charge. The federal judicial vacancy rale is the lowest it has been in 
years. 


Chaiiman Leahy and I will continue to work with you both to process judicial 
nominations in due course, consistent with the Senate’s constitutional role. 


Sincerely, 
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SENATOR JOHN WARNER 

STATEMENT TO THE SENATE JUDICIARY COMMITTEE 
ON THE NOMINATION OF THE HONORABLE G. STEVEN AGEE 

TO SERVE ON THE U.S, COURT OF APPEALS FOR THE FOURTH CIRCUIT 

May I, 2008 

Mr. Chairman, Ranking Member Specter, and my 
distinguished colleagues on the Senate Judiciary Committee, 
I thank you for holding today’s hearing on judicial 
nominations. 

I am pleased to join you today to share my strong 
support for an eminently qualified Virginian - Justice Steven 
Agee of the Supreme Court of Virginia, who has been 
nominated by the President to serve on the United States 
Court of Appeals for the Fourth Circuit. 

I would like to take a moment to recognize the members 
of the Agee family who join him today in support: his wife, 
Nancy, and his son, Zach. 


Page 1 of 5 
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In my view, Justice Agee’s qualifications to serve on the 
Fourth Circuit are as impressive as any circuit court nominee 
I have voted on in my thirty years in the Senate. 

His nomination comes before us today as a product of a 
collaborative process between the Administration, Senator 
Webb and me, and by this Committee’s leadership which 
scheduled a confirmation hearing in a timely fashion. I am 
grateful for the Committee’s prompt consideration of this 
nominee. 

In early 2007, Senator Webb and I personally, 
extensively interviewed more than a dozen individuals to 
serve on the Fourth Circuit, and ultimately, in June 2007, we 
submitted to the President a list of five individuals that both 
of us would strongly support for confirmation. Justice Steve 
Agee was one of those five individuals. 
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A magna cum laude graduate of Bridgewater College in 
Virginia, Steve Agee subsequently earned his law degree 
from the University of Virginia School of Law and an 
L.L.M. in Taxation from New York University. 

Since his graduation from law school he has been 
engaged in the Virginia legal community as either a 
practicing lawyer or as a jurist for the past 30 years. 

For eleven years during his career in private practice, 
Steve Agee also served in the United States Army Reserve, 
Judge Advocate General Corps, completing his service at the 
rank of Major in 1997. 

From 1982 to 1994, Steve Agee was a member of the 
Virginia Flouse of Delegates, representing the City of Salem; 
the Counties of Craig, Montgomery, and Roanoke; and the 
Towns of Christiansburg, New Castle, and Vinton to 
Virginia’s General Assembly. 

Page 3 of 5 
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In 2000, the Virginia General Assembly unanimously 
eonfirmed Steve Agee to the Virginia Court of Appeals. 

In January 2003, the General Assembly onee again 
unanimously confirmed Judge Agee - this time to a seat on 
the Virginia Supreme Court. Since that time. Justice Agee 
has served with distinction as one of the seven judges on our 
highest state court. 

Mr. Chairman, in addition to Justice Agee’s military, 
elected, and judicial service, he has, over the course of his 
career, been actively engaged in a number of other forms of 
public service. 
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For many years, he has been a member of the Board of 
Trustees for Bridgewater College; a member of the Board of 
Directors for the Bradley Free Clinic of Roanoke; a member 
of the Salem Rotary Club; and he has also contributed his 
time to the Western Virginia Foundation for the Arts and 
Sciences and the Governor’s Regional Economic 
Development Council for the New Century Region. 

Mr. Chairman, Justice Steve Agee is obviously a very 
accomplished American. 1 am confident that, if confirmed, he 
will serve on this court with distinction. 

I am proud to give him my highest recommendation and 
am pleased to note that the American Bar Association 
concurs, giving Justice Agee its highest recommendation: 
unanimously well-qualified. 

I urge the Committee to favorably report his nomination 
to the full Senate. 

Page 5 of 5 
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Statement of Senator Jim Webb 

On the Confirmation of Justice G. Steven Agee to be a Judge on the 
U.S. Court of Appeals for the Fourth Circuit 

Before the Senate Judiciary Committee 

May 1 , 2008 

Mr, Prepident , today it is my distinct pleasure to offer my support — 
along with my colleague Senator Warner — for the nomination of Justice G. 
Steven Agee to be a Judge on the U.S. Court of Appeals for the Fourth 
Circuit. 

Justice Agee is regarded as a jurist of superior intellect and judicial 
temperament who exhibits the highest degree of integrity and 
professionalism. After graduating law school. Justice Agee began his legal 
career as an Associate with Martin, Hopkins & Lemon (1977-1979). In 
1979, Justice Agee joined Rocovich, Dechow, Parvin & Wilson, P.C., where 
he did additional work as an associate. From 1980-2000 Justice Agee was a 
Shareholder and Director with Osterhoudt, Ferguson, Natt, Aheron & Agee. 
In 2001, Justice Agee began serving as a Judge on the Court of Appeals of 
Virginia, and has been a Justice on the Supreme Court of Virginia since 
2003. 


Justice Agee has unparalleled support from the entire legal 
community in the Commonwealth of Virginia. Justice Agee served for 
twelve years in the Virginia House of Delegates (1982-1994) and served as 
an appointed Member of the Virginia Criminal Sentencing Commission 
(1997-2000). He is active in myriad community and civic organizations. 
Justice Agee received his B.A., magna cum laude, from Bridgewater 
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College in 1974, his J.D. from the University of Virginia School of Law in 
1977, and his L.L.M. in Taxation from New York University School of Law 
in 1978. He is married to Nancy Howell Agee, the Chief Operating Officer 
and Executive Vice President of Carilion Clinic, and together they have one 
child. 

I am acutely aware of the vitally important role that the Constitution assigns 
to the Senate in the advice and consent process related to Federal judges. 
Judgeships on our nation’s Circuit Courts of Appeal are critical to the 
American system of jurisprudence. Senator Warner and I undertook a 
careful and deliberative process to find the most qualified nominees. Our 
collaborative process Involved a thorough records review and rigorous 
interviews. We are of the opinion that Justice Agee not only met our high 
standards for selection but exceeded them. Justice Agee was on the joint list 
of recommended nominees that we submitted to President Bush last year. 
We are pleased that President Bush has chosen to respect our diligent 
bipartisan work. 

I want to thank Chairman Leahy and Ranking Member Specter for 
the opportunity to make these remarks about Justice Agee today, and for the 
expeditious way the Senate has moved his nomination through the process 
during the 1 10* Congress. Again, it is with pride that I join Senator Warner 
in commending Justice Agee to this committee and to each of my colleagues 
in the United States Senate. 


o 
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